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HPENCIIUTUBAILE TPAINIINOHAJTHUX
CXBATAIBBA O MEBYHAPOAHOIIPABHOM
CYBJEKTUBUTETY!

Bujexosu npasnuuke muciu noceehienu cy npomuuibarsuma o nojmy mehy-
HAPOOHONPABHOZ CYOjeKMUusUmema, He2o8uUM KOHCIMUMYMUSHUM eleMeHmu-
Ma u Kpajroum oomemuma y npasnoj npakcu. Teopuja mehynapoonoe npasa
usreopula je pasHospche deuHuyuje cyojekmusumema, Koje nouusajy Ha
npemMucy 0 HenoCMojary jeOUHCMeeHo2 KpUmepujyma Ha 0CHO8Y Ko bu jeoan
eHmumem mo2ao oumu oopehen xao cyojexm mehynapoonoz npasa. Y noxy-
wajy oegpunucaroa nojma cyojekma, aymopu y npeu NiaH UCMU4y YurbeHuyy
Henocmojara onwmenpuxeahene deunuyuje nojma Koju Huje HopmamugHe
npupooe eeh je npuje nioo meopujckux npomMuuLbard. 3ajeOHuyKo 3a cee me-
opuje, 6uno oa cy passujere nouemxom XX eujexa unu y cagpemeHum oKeupu-
Ma, NPUPOOHONPABHe UIU NO3UMUBUCTIUYKe Opujenmayuje, jecme 0a cydjex-
musumem 00pelyjy kao cKyn kapakmepucmuxa xoje y ouhy jeonoe enmumema
moey bumu 3acmynsmwene na paznudume Hayune. Cmoaa 3aKmyuyjemo 0a camo
AHATU30M NO3UMUBHO2 NPABA Modice ce 0ohiu 00 3aKmyyuKa Ko cy cybjexmu me-
hynapoonoe npasa y damum OKOIHOCMUMA.

Aymop y osom pady nacmoju ookazamu da cyojekmueumem y mehyHapoo-
HOM npasy 6a/aba NOCMAmMpamu Kao a posteriori npasHy KOHCMPYKYujy, npuje
Hezo a priori ymephen konyenm. Ha maj nauun nocmampano nocmaje ouueneo-
HO 0a Cy cae udeje 0 UCKBYUUBOM OPAHCABHOM CYjeKmusumenty y MehyHapooHom
npasy 0aHac NpagHo HeoopICUBe.

Kmbyune pujeun: Melynaponaonpasau cyOjekrusuteT; Jpxasa; MehyHaponme
opranuzanyje; [Tojenunar.

Cama Kpemrranuma, sanja.tepavcevic@pravni.ues.rs.ba.

! OBaj paj MpoMCTHYEC U3 OICEKHOI HCTPAXKUBAMKA KOje je ayTOpKa CIIPOBEIIa MPHUITHKOM
u3pasie JOKTOPCKe aucepTaiyje Ha temy ,,Ilomoxkaj nojeqununa y mehyHapomuoM npasy®,
onopamene Ha [IpaBHOM dakynrety YuuBepsutera y beorpany 24.10.2019. roquse.
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1. YBOJ,

Cy0jexTHBUTET je KOHLIENT CBOjCTBEH CBUM IpaHama IipaBa, OMiIo Ja ro-
BOPUMO O YHYTpAIIEbeM WK Mel)yHapoTHOM, IIPUBATHOM WITH jaBHOM IIPaBy.
JIOKy4YHTH HEroBy CyIITHHY TPEACTaBIba 3arOHETKY HaJl KOjOM CY C€ 3aMH-
CIIJIM MHOTH TEOpETHYapH yHyTpaulmer U MehyHapomaHor mpasa. Mmmpe-
CHBHO j€ Jla Cy BUjEKOBU IPAaBHUYKE MUCJIH TOCcBeheHH ynpaBo 0BOM pooiie-
My, a 1a 10 AaHac HHje MOCTaBJbEH YBPCT TEMEJb 3a HErOBY aHaIM3y. bpojHu
ayTopu cy ce OaBWIM aHAINU30M CyOjexama Mel)yHapOqHOTr IpaBa, BjEIITO
n30jerasajyhu 3anazak y HeypeheHo noswe cyojekmusumema Kao KOHIENTA.

[IpBa 3amMka Ha Kojy mucall Haule Kaja ce ynycTu y nucame o mehy-
HAPOJHOM IpaBy U CyOjEeKTUBUTETY j€ TayTOJIOIIKa A(PUHHIINA]jA O] KOje je
temiko nodjehu. [To3Haro je u ommrenpuxpaheHo /1a je OCHOBHA KapakTe-
puctuka Mel)yHapoHOT TIpaBa BHEroBa XOpU30HTAIHA IMMEH3H]a, OJTHOCHO
ayToHOMHOCT. To 3Haum na mel)yHapomHo mpaBo CTBapajy CyOjeKTH Tora
npasa. Jlakie, cama jaeduHUIIM]ja TOjMa HY)KHO je Oa3upaHa Ha MOjMy Cy-
0jexta. U Ty cmo Beh ynanu y 3amky. Obscurum per obscurius. Mehyna-
POJTHO MPaBO Kao HEmo3HaHMIly ojpeljyjeMo cyOjekTiMa KOju Cy BjepoBaT-
HO jour Beha Heno3Hanuna. [TonasHo nurame, cTora, Mopa OMTH BE3aHO 3a
onpeheme nmojMa cyojexTa.

Ta nnu xo cy cybjekTu Mel)yHaponHOT 1paBa U Ha OCHOBY KOjHX KpH-
Tepujyma? Ako nohemo of mpeMuce Jia je CyOjeKTUBUTET KaTeropyja u3BaH
MO3UTHBHOT TIpaBa, Tj. pe3yATaT JOKTPHHAPHHUX aHAIN3a U MPOMUILIbAbA,
Jla OMCMO JIOKYYHIIM OJIFOBOP HA TTUTAE Uima OMHOCHO Ko je cy0jekT mely-
HapOJIHOT TpaBa, MOPaMO ce 1103a0aBUTH YUCHEM HAjTIO3BAHU]HX CTPYUHba-
Ka y 0BOj 00nactu. ,,/Ipasna Hayka, u camo ona, je ma Koja u3 CUCMemMcKux
Paznoea Mopa Kopucmumu ancmpakmuy uoejy cyojekma npasa.*> Onpele-
e Cy0jeKTMBHUTETA HYXKHO je OATOBOPHOCT JokTpuHe. OHO WITO je 3ajen-
HUYKO CBUM MPOMHIJBAKLMMA O MOjMY CyOjeKTUBUTETa y MeljyHapoIHOM
IpaBy je KOHCTaTaluja Ja He MOCTOjH YCTAaHOBJbEH KPUTEPHjyM MO KOME
Ou jeaan eHTHTET MOTao OuTH oxpeler kao cybjekt MmelhyHapoaHor mpasa.’

2. CXBATAIBA O CYBJEKTUBUTETY Y TEOPUJHN
MEBYHAPOJIHOI ITPABA

Teopujcka pa3marpama 0 Cy0jeKTUBUTETY, y PaJOBUMA HCTAKHYTHX MU-
ciwiana Mel)yHaponHor mpaBa of] HajpaHujer 1o0a 0 aHac, BUILIECTPYKO

2R. Quadri, ,,Cours général de droit international public®, Recueil des cours 113/1964, 375.

* G. Schwarzenberger, 4 Manual of International Law, Stevens & Sons Limited, London
1947, 31. Huje cy0jeKTHBHUTET ycaMJbEH Kajia ce TOBOPH O IMOjMOBHMA KOjU y Mel)yHapoaHOM
HpaBy HeMajy arcoJyTHO WM 00jeKTHBHO 3Hauewe. [nter alia, n ojam apkaBe OM ce MOrao
CBPCTAaTH y UCTY KaTCrOPH]y.

328



C. Kpemwrranmuna, /Ipeucnumusarse mpaouyuoHamHux cxeamarsa 0 MejjyHapoOHONPAsHOM...,
300pHuK panoBa ,,IIpaBo, Tpaauiumja u npomjene’, Mcrouno CapajeBo 2020, ctp. 327-348.

Cy 3HauajHa 3a pasyMHjeBare Pa3BOjHOT ITyTa Mel)yHapoaHOT MpaBa Kao ca-
MOCTAJTHE TpaHe TpaBa. YBuhaMo Ja cy nuiaeMe Boiaehux ayTopa y BpHjeme
KJIACUYHOT TpaBa MCTOBjETHE Cy OHMMA KOJI CAaBPEMEHUX ayTopa, a TU4y ce
cTaiHe nmoTpede mpuiarohasama mpaBmia Mel)yHapogHOT TIpaBa morpedama
JpyuiTea U Meh)yHaposHe 3ajennuie. Y HecarieMBOM MOPY JTUTEpaType To-
cBeheHe TeMu kKojoM ce 6aBUMO, OTIpejesbyjeMo ce 3a ayTope KOju Cy OocTa-
BWJIW HAjayOJbH Tpar WIH MPEJIOKUIA OPUTHHAIHH, HEKOHBCHI[HOHATHU
MpUCTYI TeMu. borarcTBo uzaeja Ha TeMy Mel)yHapomHOIIpaBHOT Cy0jeKTH-
BHTETA, Koje je Hemoryhe oOyXBaTUTH y paay OBE BPCTE, CTaBJha HAC MPE
030nIbaH n3a30B U HaMehe ocjehaj moceOHe OITOBOPHOCTH MTPEMa YU TAOILLY.

MHoro pa3muiiIbamka je, cTora, HocBeheHo cucTeMaTu3aiuju ayTopa u
Jjena Kojy CMO OJUTYYMJIM IPUMH]EHUTH y 0BOM pany. Ha oy, onpeauje-
JIMJTM CMO C€ 38 XPOHOJIOIIKHY MPUCTYII, Oa3upaH Ha BpeMEHY y KOM Cy ay-
TOPH KOjuMa ce 0aBUMO CTBapajy, a MOTOM M reorpadcku, pemMa peruoHy
KOM NpHnajajy. TemMrnopalnu KpUuTeprjyM pa3yMJbHB je caM 1o cebu Oymy-
hu na je ujenoxynHa marepuja MehyHapoaHOT MpaBa MOAJI0KHA KOHCTAHT-
HUM TpPOMjeHaMa M KOHTUHYHPAHOM pa3Bojy, KOjH HY>KHO MpaTe pas3Boj
JPYLWITBEHUX OJHOCA W MPOMjEHE TOJIMTHYKUX MPHIIMKA. XPOHOJIOTHja je
y MehyHapoaHoM npaBy oa HeoOM4HOT 3Ha4yaja Oyayhu na ApyHITBEHO-TO-
JUTUYKA 30MBaba HEPH)ETKO AUPEKTHO YTUUY HA KPEHPaHe WU MPUMjEHY
npaswia MeljyHaponHor npasa. Ocum Tora 1a 61 ce pazyMuo ratio ysohema
HEKe Wjeje y TEOpPHjy WM MpaBHE HOBHHE Y HOPMY, HEONXOAHO j€ 3HATH
BPEMEHCKH OKBHUP Y KOME je TaKBa pajiba Ipery3era.

2.1. OcBpT Ha TeopHjy ¢ moyeTka XX BHjeKa

Hucmo cacBUM CHTYpHH KO j€ IPBH YIOTPHUjeOHO TEXHUYKU TEPMHH C-
Ojexm meljynapooroe TipaBa y CBOjUM pajioBUMa. Y JIMTEpATypu CE€ HABOJHU
na 6u To Morao Outu Jlajonun (Leibnitz) Beh y XVII Bujeky. [IpernocraBka
nomnaszu ox Bepsuma (Verzijl).*

Cieenehn ommomak w3 JlajonumoBor uyBenor njema ,,Codex Juris
Gentium diplomaticus® TpeHOCUMO Ha EHIIIECKOM je3UKY 13 00ja3HU /1a rmpe-
BOJIOM Ha CPIICKH je3WK He Hapymmmo (HHOhy M crienu(uIHOCT H3BOPHE
ujIeje OBOT ayTopa, 0 K0joj je Pajmu (Riley) Bogmo padayHa y ipeBoxy u3 1989.
roguHe. ,,He possesses a personality in international law who represents the
public liberty, such that he is not subject to the tutelage or the power of
anyone else, but has in himself the power of war and of alliances, although
he may perhaps be limited by the bonds of obligation towards a superior
and owe him homage, fidelity and obedience. (...) Those are counted among

4J. H. W. Verzijl, International law in hostorical perspective, part II, A. W. Sijthoff, Leiden
1969, 2.
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sovereign powers, then, and are held to possess sovereignity, who can count
on sufficient freedom and power to exercise some influence in international
affairs, with armies or by treaties...

Ha 3amacky kiacudHor mel)yHapoIHOT mpaBa U BEroBoj TpaHcdopma-
[HjH y OMIITE, CHAXKaH IevaT y Teoprju Mel)yHapoJHOT IpaBa OCTaBHIIH CY
eBpOIICcKH nuciy nonyT Jenuneka y tbemaukoj, Jle @upa y ®paniyckoj nim
HosakoBuha kox Hac.

Jenmuuek (Jellinek), ka0 eMUHEHTHH MPEACTABHUK H-eMadKe IIIKOJIe Me-
hyHnapomHOT TipaBa ¢ MoYeTKa MpOIIOT BHjeKa, jaCHO N3pakeHe TIO3UTHBHU-
CTHYKE BOKallhje, cy0jeKTa je ompenno Ha cibenehu HauuH: ,,Cyojexm npasa
Jje OHaj Ko Modice NOKpeHymu NpasHu cucmem y CONCMEEHOM unmepecy.
Jlaxie, cBaky OHaj EHTUTET KOjU je Kajap MOKPEHYTH MOCTYTAaK 3aIlTUTE
CBOjHX MHTEpEca y JaTOM IMPaBHOM TOPETKY, IMa C€ CMaTpaTH CyOjeKToM
TOT TIpaBa. Y OBOj, BOJXYHTapUCTHYKO] AMMEH3HjH TO3UTHBHU3MA, JIP’KaBa
je jenwHU cyO0jeKT KOju CBOjOM BOJHOM CTBapa MelyHapomHompaBHa paBu-
J7a, KOjUX ce, YKOJIUKO TO MOjeNHAYHH JIP)KABHU MHTEPECH HAJIaXy, MOXKe
0cIo0oUTH TPUMjeHOM ofroBapajyhe nponenype.’ 3a Jenuneka, BoJba Jp-
’KaBe MPON3JIAa3N U3 BOJbE IPXKABHUX OPTaHa, a He 3ajeJHHYKE BOJbE MOjeTH-
Hala Koju 9uHe aaty apskasy. CTora, OH KOHCTaTyje: ,,Boba opeana je 6oma

oparcase. Jlpoicasa u opeanu cy jeouncmeenu (Eihheit)*.t

OxroBop Ha JelMHEKOB €KCTPEMHHU BOJYHTapH3aM IMPYXKHO je ppaH-
ycku nucar Jle @up, 3a kora je MmeljyHapoaHO MPaBo ,,npocmo cpeocmeo
3a ocmeapere 08a Yuba: 3a 00picare U 3a pazeujarbe Yiano8ad 3ajeoHu-
ye*.? Jle ®up cybjexte Mmel)yHapoaHOT MpaBa Ha3MBa JINYHOCTHMA,'" Mel)y
KojuMa ToceOHO M3/Baja npkase. [lojeanHIa cMaTpa OCHOBHUM YHHHUO-
1IeM, KpajibHUM, ajli MOCPEAHUM cyOjekToM Mel)yHapoaHor npasa.'' Konau-

5 G. W. Leibniz, Codex Juris Gentium diplomaticus (1693), in the transl. Of P. Riley (ed.)
Leibniz Political Writing, 1989, 175, naB. npema: J. E. Nijmann, The Concept of International
Legal Personality: An inquiry into the history and theory of international law, T. M. C. Asser
Press, Leiden 2004, 59. Aytopka y nmoMHOj aHanu3u JIajOHUIIOBOT JIMKa ¥ Jijejia HAaBOAU Jia
CHIVICCKH MIPEBOJL ,,personality in international law** CTOjU yMjeCTO JTATUHCKOT ,,personda jure
gentium®, TO je MOXKa HeouekuBano Oynyhu na Jlajonun 3a mehyHapoaHo npaBo KOpUCTH
Jje3UUKY KOHCTPYKLW]Y ,iuris inter gentes* uinu npaso Mehy Hapoauma (law between nations).

¢ G. Jellinek, Aligemeine Staatslehre, 1909, 404, nas. npema: J. H. W. Verzijl, 5.

" M. Kpeha, Meljynapoono jasno npaso, Yuusepsurer y beorpany — IIpaBau dakynrer,
Beorpan 2018, 61.

8 G. Jellinek, Allgemeine Staatslehre, Haring, Berlin 1905, 546, nas. npema: J. E. Nijmann, 113.

° JI. Jle ®up, Melhynapoono jasno npaso, llpaBuu dakynrer Yausepsurera y beorpay,
Beorpan 2010, 29.

10 Tpyru muo kmure nocsehed je enemMeHTUMa Mel)yHapoIHe 3ajeJHuUIIe, a je/laH OJf eieMe-
HaTa cy TUYHOCTH Meh)yHaponHor npasa. [bid., ox cTp. 69.

" Ibid., 113.
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HO, OBaj MTUCAIl 3aKJbYyUYyje: ,,) MejyHapoOHoM npasy nojedunay ce, 0axie,

Jjaema Ha HeKu HA4UH KAo NPUKPUBEH Opaicaso™ .\

Jenan o NMpBHX jYrOCIOBEHCKUX IMUCAIla KOjU jé CUCTeMAaTH30Ba0 Ma-
Tepujy Mel)yHapoaHor mpaBa, ca YBPCTUM OCTIOHIIEM Ha (YPAHILYCKY IITKOIY
MuUlLbewa, 0uo je HoBakouh. CyQjexTe pasymuje Kao HOCHOIIE TpaBa U
CBOJIM MX UCKJBYYHBO Ha aprkase.'®

JyXHE cMO Ha OBOM MjeCTy yKa3aTH W Ha je[JHO O] HajeKCTEH3UBHU)jUX
JjeJia HaIMCaHuX Ha TeMY CyOjeKTHBUTETa Y Mel)yHapoTHOM TIpaBy y TIPBOj IT0-
noBMHU XX BHjeka, ieMadkor ayropa Kuybena (Knubben). Ha vemto Buime
Ol TIET CTOTWHA CTPaHHIIA, OBaj ayTOp MPEHCIHTYje ormmuTernpruxpahen craB o
WCKJBYYMBOM JP)KaBHOM CYOjEeKTHBHUTETY, KPO3 MPUKA3 UCTOPHJCKHX, TEOPH]-
CKHX Y MPaKTUYHUX UMITUIHKAIHja AaTe Teme. MelyHapoaHo npaBo neduHuUIIe
Kao ,,ipaso Koje pezynuuie melycobne oOHoce Opaicasa u mehyHapooHe 0OHoce
opyeux cyojexama, nocebHo OHUX usMely Opicasa U HeOPIHCABHUX eHmume-
ma‘““."* 3akibydak 10 KOr ayTop J0J1a3u, JeTabHO enabopupajyhu nurame cy-
OjeKkTHBHUTETa, MOXKE CE CBECTH Ha cibenehe: Primo, TpaaUIOHATHO CXBATAHE
MeljyHapomHOT TIpaBa, a ¢ TUM Y BE3H U Cy0jeKTHBHTETA, j& 3aCTapjelio 1 BUIIE
HUjE ONPYKUBO. AHAIU30M MPABHOT PealTUTEeTa JIOJA3M Ce J0 3aKIJby4Ka Jia Mo-
JjenuHaI, mprje OCTaJNX eHTHTEeTa, MOXKe OMTH cy0jekT Mel)yHapomHor mpasa,
Ha 0a3W YMH-CHUIIE J1a Y Mel)yHapOomHOM IIpaBy IOCjeyje MUPEKTHA MpaBa U
obagsese.” Secundo, mehynaponro npaBo XIX Bujeka u Mel)yHapOmHO TPaBo
casanrmaIle (CBaKkako, MUCIIH Ce He TIEpHoJ] ¢ TToveTKa XX BHjeKa, Kajia je OBaj
TMCall ¥ CTBApao) HUCY UCTH, Oyayhu 1a ce u kapakTep Mel)yHapoaHe 3ajeTHn-
11e 3Ha4ajHO IPOMHjEHHO, TaKO J1a Tpeba OWTH MaKJHUB Ca MPEY3NMAameM IpaB-
HUX I0jMOBa M CTaHJap/a M3 KIACHYHOT Y CaBpeMEHO Mel)yHapOomHO MpaBo.
»[OJ6e, cywmumncku paznuuume, mehyHapooHe nopemxe, He mpeba ceoOumu
100 jeOUHCMEeH nojam u Konyenm ‘melyHapooHoe npasa’6e3 000amnoe 0opa-
3n0ocervba, 8eli ux mpeba pazymjemu Kao 08a nojma ca o02oapajyhum paznudu-
mum depunuyujama u eeHmyaiHo 00sojerum mepmunuma. '® Konaaro, ayrop

12 Ibid., 114.
13 M. HoBakosuh, Ocrosu mehynapoonoza jasnoza npasa, Kwura nipsa, beorpan 1936, 3.

14 TIpeson aytopa. Y OpuUTHHANY: ... Unter dem Vollkerrecht ein Recht zu verstehen,
das Beziehungen zwischen Staaten untereinander und internationale Beziehungen anderer
Subjekte, hauptsdchlich internationale Beziehungen zwischen Staaten und anderen
nichtstaatlichen Subjekten, regelt. “ R. Knubben, Die Subjekte des Volkerrechts : allgemeine
Lehre von der vollen und beschrdnkten vilkerrechtlichen Rechts - und Handlungsfihigkeit,
Kohlhammer, Stuttgart 1928, 527.

15 Ibid., 516-517.

16 TIpeBox aytopa. Y opurunaiy: ,,... Diese sachlich so unterschiedlichen Volkerrechtsodnun-
gen nicht ohne weiteres unter den einheitlichen Begriff und Terminus ,das Volkerrecht gebracht
werden diirfen, sondern in zwei Begriffen mit dementsprechend unterscheidenden Definitionen
und méglichst auch unterschiedenen Bezeichnungen festgehalten werden miifsten. Ibid., 518.
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3aKJbydyje /la Y OUMITIEHOM paciijerry m3Mel)y ApskaBHOT CyBepeHHUTETa U JIp-
JKaBHE COJIMAPHOCTH, TIPEBary OJHOCH OBaj IMOTOH MPUHITHIT TE CE OTpaB/Ia-
HO MOYKEe KOHCTaToBaTH Ja MeljyHapoaHo npaBo He ypel)yje camo omHOCe Mehy
CyBEpEeHHM JIp)kaBama, Beh 1 HeJP)KaBHUM CHTHUTETHMA Kao cy0jekTruma.'’

2.2. Cy0jekT y moc/jujepatHoj Teopuju Mmeljynapoasor npasa

Bjepyje ce nma je xJpy4HH JOTPUHOC pa3yMHjeBamy IoOjMa CyOjekTa y
MehjyHapomHOM TpaBy, y BpeMeHy HakoH J[pyror cBjerckor para, nao Mehy-
HApOJHHU CYJI TIpaBie Y HeOpOjeHo ImyTa MUTHPAHOM CaBje€TOTaBHOM MHUIILIbE-
Wy y cinydajy Reparations for Injuries Suffered in the Service of the United
Nations (y nameM pany: Reparations case), TAje je KOHCTAaTOBao, inter alia,
Jla Cy0jeKTH IpaBa He MOCje/yjy HyKHO WACHTHYHY NPUPOJLY, HUTH OCOOHHE:

»Cyojexmu npasa (the subjects of law) y 6uno kom npasHom cucmemy
HUCY HYICHO UOCHMUYHU NO CB0JO] NPUpOOU Uiu oncezy npasd, u 1rwuxoed
npupoda 3asucu 00 nompebda 3ajednuye. Toxom ceoje ucmopuje, Ha pazeoj
MehyHapooHoe npaea cy ymuyanu 3axmjesu melyHapoonoe dcueoma, a
npocpecusno noseharbe Konekmugnux axmugnocmu opoicasa eeh je doseno
00 npumjepa 0jenosarsa Ha Mej)yHapoOHOM NAAHY 00 CMPAHE HEKUX eHmu-
mema Koju Hucy opaicase. (...) Anu 3a nocmusarbe mux yubesa Heonxo0aH je
ampubym mehynapoonoe cybjexkmusumema (international personality).”'s

Ha mpBom mjecty youaBamo aa je Cya n3jeHaqMo TOjMOBE KOjH O3Ha-
yaBajy cyojektuBHTET. [IpemMa ToMe W eHIVIecKu m3pasu ‘subject of law’ n
‘international personality’, xao u ppanIycku ‘sujet de droit’ u ‘personnalité
internationale’ nMajy TOTIIYHO WCTO 3HA4Y€H€ M TPENCTaBIhajy CHHOHHME.
[Torom, Cyn je pacBujeT/IHO | jOII jeHy KOHTpoBep3y. Korcrarosao je ga ox-
TOBOp Ha MHUTamkE Ko Cy CyOjekTH Mel)yHapoaHOT TpaBa 3aBUCH O]l TPEHYTKa
y KOM je muTame pa3marpano. [lotpede melyyHaponHe 3ajenHuIe TUKTHPA]Y
MIPOMjEHe Y pa3yMHjeBamy OBOT TI0jMa, a Ha TEOPHjH je J1a Ta OffjeHe Y OJro-
Bapajyhe pyxo. YrpaBo Ty nmpoHaa3uMo U IOTBPILy 3a CBOj CTaB Ja MehyHa-
POHOIIPaBHU CyOjEKTHBHUTET HUjE jeIMHCTBEHA KaTeropuja, Beh CKyIm kapak-
TEPUCTHKA KOje MOTy OWTH 3aCTYIIJbEHE Ha je/laH WM Jpyrd HaduH. Tako, Ha
npumMjep, cyOjeKTH Cy U Ap>kaBe U Mel)yHapojHe opraHu3aiyje, ajiu je jaCHO
Jla CYIITHHCKA HUCY MCTO, HEMa]y HCTH KBAJUTET TOT CYyOjeKTHBHUTETA.

2.2.1. Ilpasua mucao 3anaoa o mehynapoononpagnom cyojekmueumenty

[IBap3endeprep (Schwarzenberger) je jeman on Bomehux mocimjepaTHUX
ayTopa 4Hje cXBaTame 10jMa Cy0jeKTHBHUTETa OMBa KOHCYJITOBAHO Y PaJIoBUMa

17 Ibid., 527.

18 Reparations for Injuries Suffered in the Services of the United Nations, Advisory Opinion,
ICJ Reports 1949, 178.
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HoBHjer naryma. Ko 0Bor eMUHEHTHOT MUCIA MPOHATIA3UMO I10je/THOCTABILCHY
JeUHAITN]Y TIPaBHOT CYOjeKTHBHUTETAa Y MehyHapomHoM mipasy. [1IBap3enbep-
rep U3/Baja caMo JjBa TBOpPOEHA eJIeMEeHTa Cy0jeKTUBHUTETA: TIOC)e0BaHE IIPaBa
U ayxHocTH."” MehyyTuMm, y ¢B0joj 1aib0j enabopariuji o IpikaBd Kao Cy0jeKTy
Mel)yHapormHOT TipaBa, OBaj ayTop J0naje U MpH3Hame nocTojehnx cybjexara
Kao jemaH o BaXHUjUX eneMenara. llltasuie, mpusHame, mmo LlIBap3enOep-
repy (urypupa kao OUTaH elneMeHar KOju MOYKE 3aMHj€HUTH YaK ¥ HEeTloCjeo-
Bame cyBepenurera.”’ Jlakiie, yKOIHMKO je TO Y HHTEPECy CyBepEHHX IpiKaBa,
noctojehnx cybjexara MeljyHapoHOT MpaBa, eHTHTET MOYKE OUTH TIPH3HAT Kao
paBHOTIpaBaH CyOjeKT Mako HE TOCjeayje CBE eJIeMEHTe TojMa CyOjeKTHBUTE-
ta.2! ,,Cujedu oa oopehenu enmumem moxce umamu mMeljynapooHu cyojexmu-
sumem y 00HOCY Ha jedan 00 HeKonuxko nocmojehux cyojexama mehynapoonoe
npasa, an My maxkas cmamyc Modxce Hedocmajamu y 00HoCy Ha opyee. ™

VY uysenom [lpupyunuky 3a melhyHapoaHo jaBHo mpaso u3 1968. roaune,
npeJyUIoKeHa je IeuHuIrja cyojexara Mel)yHapoHor npasa 0a3upaHa Ha TpU
KOHCTUTYTHBHA €JIeMeHTa. Primo, eHTUTET KOju TPEeTeH/Iyje Ha CyOjeKTUBUTET
y MehyHapoJHOM TpaBy Mopa mocjefioBaTh o0aBe3e mpeBuleHe THM HOpeT-
KOM, 32 YHje HEUCITYH:EHhE CHOCH OJTOBOPHOCT. Secundo, HHjE JTOBOJHHO Jia
SHTHTET y NHTamy Oyne mpoctu OcHeduMjap npasa, Beh Mopa mocjenoBaru
CMOCOOHOCT 3allITHTE MpaBa Koja ¢y My Mel)yHapoIHOM HOPMOM rapaHTOBaHa.
Tertio, na 6u Oro cyOjekT MehyHapomHOr MpaBa, CHTUTET MOpa I0CjeI0BaTH
CIIOCOOHOCT IpaBa yroBapama MM YCHOCTaBIbakbha JPYTUX MPABHHUX OIHOCA
ca JIMIMa TPU3HATHIM KOHKPETHUM NpaBHUM TopeTkoM.” [Ipema Tome, ompe-
IMTH CyOjeKTe a priori npeacTaBiba 3aHeMapuBambe 00jeKTUBHE NeuHUIIMje
OazupaHe Ha MjepJbMBUM KpUTeprjymuMa. CBaKy OHAj EHTUTET KOjU HCITYHhaBa
YCJIOBE UJICHTU(PMKOBAHE KA0 HEOITXOJIHE €IIEMEHTE CYOjeKTUBHUTETA je CyOjeKT
meljyHaponHor npasa. Mnm, npema pujednma ypeaHuKa MOMEHYTOT Jjena, ,,Kd-

mezopuje melyHapoonux cybjexama Hukaoa Hucy 3ameopene’ >

[Ipema JlaytepnaxtoBom (Lauterpacht) Buhemy cyOjeKTHBUTETA, CBa-
KO Jvie, (PU3UYKO WM TPaBHO KOME TOpeJaKk ocurypasa ojpeleHa mpa-
Ba u Hamehe oOaBese, cmarpa ce cy0jekToM, Oe3 pasiuKe Ja JIU Ce paau O
YHyTpallkeM Wik Mel)ynapoanom mpasy.” JlayTepraxT cmarpa 1a crocoo-

¥ G. Schwarzenberger, 24.

2 Ibid., 25.

2 Ibid.

2 [bid., 27-28.

B M. Sorensen, Manual of public international law (ed M. Sorensen), Macmillan, Hew
York 1968, 249-250.

2 [bid.

2 H. Lauterpacht, International law: being the collected papers of Hersch Lauterpacht,
vol. 1: The general works, Cambridge University Press, Cambridge 1970, 136.
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HOCT EHTHTETA J1a OyJie cy0jeKT mpaBa y MeljyHapOoTHOM MOPETKY HUKAKO He
MOXKE€ 3aBHCHUTH OJ F-erOBE MPOIIECHE CITIOCOOHOCTH, OJHOCHO OBaniherma
Jla IUPEKTHO IITHTH CBOja MpaBa y MocTymnky.? Te qBHje criocoOHOCTH HUCY
CHHOHHMH, TOCje/IOBaE TpaBa M CIIOCOOHOCT Jia ¢€ TO MPaBO JUPEKTHO
HITUTH TIPEMa OBOM ayTOpy IMPENCTaBJbajy HE JIBHjE CTPaHE je[lHe Menalbe,
Beh nBuje 3aceOHe Menasbe. He Tpeba nx mMujemaru. Y CBOjUM paHUjUM pa-
JIOBMIMa OBaj ayTOp j€ 3aCTyIao CTAHOBUIIITE 110 KOME ,,/MeljyHapoona npak-
ca nokazyje 0a auya u opeant, 0CumM Opiicasd, 4ecmo nocmajy cyojexmu me-
hynapoonux npasa u Oyacnocmu; 0d maKas pazeoj Huje y CynpomHocmu cd
cmpyKkmypom mehynapoonoe npaea, u 0a y c8aKom nojeOUHaA4HoOM CAyyYajy
numarse 0a 1u je auye uiu opean cyojekm mehynapoonoe npasa mopa oumiu
002060pEeHO HA NPASMAMUYAH HAYul Ynyhuearwem Ha CmeapHo UCKYCME0 U
npasna npasuna (reason of the law) xoju ce paznuxyjy o0 npemnocmae/ene
uoeje 0 mome ko mo2y bumu cyojekmu mehynapoonoz npasa. '

Hezaobuna3uu bpayniu, y ceqMoM u3iamy CBOjUX ,,/Ipunyuna®, oy
cy0jexToM noapazyMujeBa CBaku EHTUTET crioco0aH ja nocjenyje (capable
of possesing) mehyHapo/iHa npaBa u o0aBe3e, Kao U CIOCOOHOCT O4YyBakba
(capacity to maintain) cBOjuX MpaBa MOJIHOIICHEM 3axXTjeBa Ha MelyHa-
ponuom 1iany (international claims).*® Cam aytop oBy neUHUIN]Y Ha3H-
Ba KOHBEHI[MOHAIIHOM W ,,unfortunately circular since the indicia referred
to depend on the existence of a legal person“* Y mamoj emabopanuju
0 cybOjextuBuTety, bpayHnu npuxsata MoryhiHOCT mocjeaoBama OrpaHu-
YEHOT CyOjeKTHBHUTETA, 3a OHE CHTUTETE KOjU HE UCIYHaBajy IPEeTXOTHO
HaBEJICHE YCIIOBE, KOjU MeljyTUM 3aBUCH OJ] MIPETXOJHOT OJI00peHa WU
acquiescence pu3HaATUX cyOjekara. Jlakie, 3a TOMEHYTOT ayTopa, Cy0jeK-
TUBHUTET HHjE YBPCT CTAHJAPJ KOJU CHTUTET MOCje/lyje WIH HE ToCjeayje.
Hamporus, cy0jeKTUBUTET MOMMa Ka0 €JIaCTUYHY, MO OucMO pehu Bu-
HIECIIOjHY KaTeropHjy, Ynju MOjeANHU BUJIOBH MOTY OMTH 3aCTyIJbEHH KOJI
pasnunuutux enturera.’’ bpayHiu najbe HaBOIM /1A je MUTamke Cy0jeKTUBU-
TeTa HACTaJOo MpHUje CBera y KOHTEKCTY MOTYNHOCTH MOJHOLIEHa 3aXTjeBa
(claim) y cnyuajy kpiiema HOpMH Mel)yHApOJHOT MpaBa, MOTOM IPaBHO-
cTBapajyhe cnocobHOCTH Ha Mel)yHapOJHOM TJIaHY U YXKUBakby pUBUIIC-
rdja ¥ MIMYHHATETA O HAITHOHATHUX jYPUCIUKITH]a.>!

% Ibid., 147.

27 H. Lauterpacht, ,,The subjects of the Law of Nations®, International Legal Personality
(ed. F. Johns), Ashgate, England 2010, 179.

2 1. Brownlie, Principles of Public International Law, Seventh edition, Oxford University
Press, Oxford 2008, 57.

» Ihid.
 Jpid., 58.
3 Ibid.
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bynyhu na je meljyHapoaHu mpaBHU TIOpelak ayTOHOMaH MOpeIaK KOju
CTBapajy WIN MHjeajy Cy0jeKTH Tora mpaBa, OHJIa HHje CACBUM jaCHO OT-
kyna bpaynnujy wneja ma omoOpeme mocrojehux cyOjexara W3aBOjH Kao
jeman on kputepujyma onpehema mojma cyOjekTuBuTeTa. AKO j€ 3a jenaH
SHTUTET MOTPEOHO MpHU3Hame mocrojehnx cydjekara ga 6w y melyHapon-
HOM TIpaBy TI0CjeZI0Ba0 CYOjeKTUBUTET, Kao, exempli causa, y cirydajy HOBO-
HacTaje Jip)KaBe, U3 Tora Mpousia3u Jia nocrojelie U HOBOHACTANE JPXKABE
HHCY y UCTOM TI0JIOXKA]y. Jep oBe MpBe Cy CBOjOM BOJHOM CTBOPHIIC ITPABHIIA
MelyyHapoJHOT TpaBa KojuMa Cy ce IMporjacuie cyOjeKThMa TOT TpaBa, a
norome Tpeda aa M1o0ujy MpU3Hake WIIN YakK O3BOJY OBHX MPBHUX Ja OU
uMmase uctu kapakrep. OBa mujeja momMasio Harume Ka eBPOICHTPUCTHYKO] U
YBEJWKO MpeBa3ul)eHoj momjenu Ha npocsjehene u mernpocjehene nprkase.
Cjernhemo ce BpeMeHa KilacH4HOT Mel)yHapoIHOT mpaBa, Kaja HH CBE JIp-
JKaBe HUCY OmIte Cy0jeKTH, MIIM aKo TOBOPHMO O YHYTPAIIkhEeM ITOPETKY, Bpe-
MeHY pOOOBJIACHMINTBA, Kajga pod HUje cMaTpaH Cy0jeKToM. AKO €HTHUTET
nocjenyje onpeheHa cBojcTBa caMUM CBOJUM ITOCTOja-EM, a Ta CBOjCTBA Cy
Mpero3Hara Kao pejeBaHTHA KoJ oApelema cy0jeKTHBUTETA, OH/Ia YHEHCHH-
I1a J1a je Taj CHTUTET MPU3HAT WM HEMPHU3HAT Kao CYOjeKT O IPyruxX Hema
CYIITHHCKH 3Ha4aj. 3Hadaj Ou Morao O6utu camo (opmaiHe MpUpoje, Ha
nmoJpy MehycoOHOTr Npu3Hama WM yCIOCTaBJbamka U Ofp)kaBama MehyHa-
poxaaux omHoca. Ho, To He Tpeba MujemaTu ca CBOjcTBOM cyOjexTa y mehy-
HApPOJIHOM TIPABY. ,,... [R]ecognition of statehood must be distinguished from
statehood assuch®3? Jeman eHTHTET MOXKe OMTH CyOjeKT mpaBa M YKOIHMKO
HeMa MpHu3Hame noctojehnx cybjexara.

HemTo n3mujemeHe cTaBoBE O MUTaky Cy0jeKTHBHTETa M KOHCTHU-
TYTUBHHX eJieMeHara Haja3umo y Kpapopnosum (Crawford) ,,bpayniu-
jeeum npunyunuma rije ce mojaM cyojexkra MmelyHapoHOT mpaBa ojpe-
hyje kao eHTuTeT Koju mocjeayje mehynapoaHa npasa u od6aBese, Kao U
crocoOHOCT J1a Ofp’KaBa CBOja MpaBa MOAHOLIEHEM 3aXTjeBa Ha MehyHa-
POIHOM IUIaHy, Te OJATOBOPHOCT 3a KpLICHE 00aBe3a Kpo3 MOJABPraBame
TaKBHM 3axTjeBuMa.’’ Y onHocy Ha bpayHInjeBy, IpeTX0JHO HaBeICHY
nedununujy, kon Kpadopna nanazumo u tpehu enemenar, oJroBOpHOCT
3a Kpuiewe Mehynapogaux odasesa.

o (Shaw) u3HOCH CTaB KOjU HJIe IMHUjOM PE30HOBama Kojy je bpa-
yHH npeactaBuo. OH cMarpa aa mpaso oapel)yje mpupomy u orcer cyojek-
TUBUTETA, & J]a CE CaM KOHIICNT CBOJIM Ha JIBa HajBaYKHUja KOHCTUTYTHBHA
eJIeMEeHTa, TOCje/0Bamke MpaBa U 00aBe3a, Te CIIOCOOHOCT 3allITHUTE THUX

32 C. Tomuschat, ,International Law: Ensuring The Survival Of Mankind On The Eve Of A
New Century: General CourseOn Public International Law*, Recueil des cours 281/1999, 96.

3], Crawford, Brownlie's Principles of Public International Law, 8th edition, Oxford
University Press, Oxford 2012, 115.
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npasa,** Koja Ha APYroM MjecTy JIOHEKJIE peaTHBU3Yje. 3aHUMIBHBO je J1a
Y OB3j ayTop CyOjeKTHBHUTET ofipeljyje Kao pernaruBaH (peHOMEH, a He 00jeK-
TUBHY YHIHCHHUILY, M JI0Iaje CIEMCHAT KOjU HaM C€ YYMHHUO CIIOPaH M KOJ
Bpaynnuja, a To je mpuxBatame CBOjCTBa CyOjeKTa OJ CTpaHe 3ajeHHIIC.
LInternational personality is participation plus some form of community
acceptance.®*® 3a 0BOT ayTopa MOCTOj€ IBHjE KaTEropHje CyOjeKTHBUTETA:
o0jeKTHBHA, OHA KOja Jjelyje erga omnes W KBanH(pHUKOBaHA, KOja Jjeiy-
je camo in personam.’® Muciaumo n1a oBije Tpeba OMTH Mak/bHB. AKO Cy-
0jeKTHBUTET MOKEMO TOJIMKO PEJIaTHBU30BATH U CBECTH T'a HA I110jeINHAYHE
ofHoce Mel)y eHTUTeTUMa, OHJA YMTaB MelyHapoJHHU mopenak H3JIakeMo
OIMACHOCTH O] HapyIllaBama MPaBHE CUTYPHOCTU YCJbE]] JOHOIICHA OMOop-
TYHUTETHHUX OJIJTyKa MOTHBUCAHUX MOJUTUYKUM IHJbeBUMa. MeljyHapoaHO
MIPaBo JIaHAC HUjE UCTO Kao Mel)yHapoaHO mpaBo IpwHje moja BujeKa. Y3 mo-
CTOjame MpaBmiia KOTEHTHE MpaBHE MPUPOJIE, HOPMH jus cogens, Koja oda-
Be3yjy CBE yUeCHHKe Mel)yHapoIHUX Mpolieca, U o1 KOjiuX HeMa OJICTyTIama,
jacHo je a BoJba TOje[HAYHE IpKaBe He O cMjenia OUTH O] CYIITHHCKOT
3Ha4aja. Tum mpuje mro HakoH 1990. rognue m ypymaBama ,,0unojgapHe
cTpykType?’ y MelyHapoHO] 3ajeHHIN CBj€IOYMMO OTBOPEHOM YHHJIA-
Tepanu3My U JOMHHAIU]H TOJUTHKE cuiie. PenaruBu3aiyja npaBHUX pa-
BWJIA, Y TUM OKOJIHOCTHUMA, OTBapa MyT UMIEPHjATUCTUIKUM TEKIbama 1o-
JeNMHUX 3eMajba Jla HAMETHY COICTBEHE MHTepece. UnibeHUIa J1a HUjelaH
Ol IOMEHYTHX ayTopa He enabopupa aeTaspbHHje MOTpeOy yBohema oBOr
eJIEMEHTa OTEXaBa Halll 3ajlaTaK u3pajie cBeoOyXBaTHE aHAIN3E alld U KO-
MEHTapa y NOIiey H3HeCEHUX CTaBOBA.

Wnak, yKonuko y3MeMo y 003up jeIMHCTBEHY MpUpoy MelyHapoHor
npasa MOJJIOKHY CTAIHUM IIPOMjeHamMa U yTeMeJbeHY Ha MpaBUiIMMa Koja
CTBapajy CyOjeKTH TOT IpaBa, Ha MIPBOM MjeCTy JApKaBe, OHJIa C& MOXKE pa-
3yMjeTH 3alliTO Cy MOMEHYTHU ayTOPH MOCje/I0OBalke CyOjeKTUBUTETA BE3U-
BaJIM 3a NPU3HAE JpKaBa. Y YHYTpallkbeM IMpaBy, CyOjeKTH Cy OHa JIUIa
KOjMMa MPaBHU MOPEJIaK MPHU3HA TO CBOJCTBO. Y MehyHapoaHOM MpaBy, Iipe-
Ma TOME, IPU3HAKE JpKaBa MOXKE 3alpaBo IMOCPETHO 3HAUYUTH MPU3HALE
CaMor TPaBHOT TIOPETKAa.

3a pa3nuKy Of] MPETXOHO IIUTUPAHUX ayTopa, XUuruHc (Higgins) omrpo
KPHUTHKYje CXBaTame CyOjeKTHBHTETa Ha 0a3n Mpu3Hama mocrojehux cyoje-
kara. [Ipema 0B0j ayTOpKH, TO O 3HAYMIIO HETUPAEH-E 00jeKTUBHOT MTOCTOjarha
EHTUTETa KOju je peaMeT aHanuze. [laxie, ykonmko arpulyTa ocToje, mpe-

3 M. N. Shaw, International Law, eight edition, Cambridge University Press, Cambridge
2017, 155-156.

35 [bid.
3 Ibid., 206.
37 Jesnuka KOHCTpPYKIHja npey3era u3: M. Kpeha, 50.
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Ma OBOj ayTOPKH, EHTUTET KOj! UX MOCje/yje MMa Ce CMaTpaTH Cy0jeKToM jep
oH 1o 1 jecte. CyOjeKTUBHUTET je MHTamke 00jeKTHBHE cTBapHOCTHU (objective
reality), a He TIPUBHJIETHja AO/UjeJbeHa OFIIO KOM €HTUTETy WU yckpaheHa
HekoM jipyrom.*® OcuM Tora, 3a MOMEHYTY ayTOPKY YIYTHH]E jé KOPUCTUTH
ce TepMUHOM YYeCHUK (participant), a He CyOjeKT WM 00jeKT HEeKOT IpaBa,
Oynyhu 51a TH TepMUHH, TPeMa MUANIUBEHY U3HECEHOM Y pajy Ha Koju yryhy-
jeMo, HUCY QYHKIMOHAIHHU. ,,Konauno, cywumuna nojma ‘cyojekma’u ‘0ojex-
ma’ Hema 6jepoOOCmOJHOCH Y PEATHOCTIU, U, NPEeMA MOM MUULLEFY, HEMA HUL
@ynkyuonanny cepxy. Kpeupanu cmo unmenexmyannu 3ameop no concmee-
HOM U360py U nponacunu 2a HeuzojedcHum oepanuyersem.

Jennum aujenom OMCMO MOIVIM MPUXBATaTH PE30HOBAE TIOMEHYTE ay-
Topke. Haume, nako cy0jeKTUBUTET OCMAaTpaMo Kao TEMEJbHHU I10jaM CBa-
KOT TIpaBa, Ma Tako U Mel)yHApOJIHOT, UIaK je YMHCHUIIA J]a Ce 00jeKTUBHU
(bakropu MOpajy y3eTH y 003Hp MPUIMKOM aHAIIU3E CTaTyca OUIIO KOT €HTHU-
TETa y OBOM IIPaBHOM MOPETKY. MelhyTuMm, mocmarparu cam rojam cy0jeKTu-
BUTETA Ka0 TEOPHjCKO MUTAKE, 0€3 PeaHOT yTeMeJbeha Y MPaBHOj NPAKCH,
YMHU HaM C€ Kao MpeTjepuBame. A IPHjeIo3u O ’BerOBOM MOTIIYHOM Hary-
HITawYy, OTET, 3ajla3aK Cy y Ipyry KpajHocT. [lojam ydecHHKa, KOju ayTOpKa
npeaaxe, U Koju Ipejyiaxe npeTexan Opoj ayTopa Koje OMcMo MOTIH CBp-
CTaTH y MOCTMOJEPHUCTUYUKY LIKOJIY Mel)yHapoJHOT IpaBa, ©Ma BpJIO Majio
HOPMAaTHBHOT Y ceOM M MOAPa3yMHjeBa YIUIUTAKE IIUPOKOT CIIEKTpa BaH-
NpaBHUX eJIeMEHaTa, CBOjCTBEHUX JAPYTUM 00IacTUMa APYLITBEHUX HayKa.

JemHo on mocibeImBUX CBEOOYXBATHUX Jijena, 00jaBJbeHO Ha EHTeIICKOM
je3uKy, Koje ce 6aBM TEeMOM CyOjeKTHBHTETa Kao IICHTPATHUM ITUTAHEM Y
OKBHUpY TIpaBHE aHAJM3E CTaTyca MojeinHIa y Mel)yHapoaHOM TipaBy, CBje-
TIIOCT AaHa yrirenaio je 2016. romune, ayropke Ilerepe (Peters).** Aytopka
ce ompejjesbyje 3a 0a3uUHy KOHIETIHjy TIpeMa Ko0joj je cyOjexT mehyna-
POJIHOT TIpaBa CBAKO KO MMa KamalMTeT Jia Mocje/yje paBa 1 Jy>KHOCTH Y
tom cuctemy.*! Jlakie, uieja o mpeTIoCcTaB/beHOM CYOjeKTUBUTETY APIKaBe,
mpeMa OBOj ayTOpPKH, HUje ofapkuBa, Oymyhu ma Taj mojam, cam mo ceOw,
HEe UMIDIMIUPA Jpyre CIIOCOOHOCTH CBOjCTBEHE camo JpxaBu. Haume, Ha-
KOH JIeTaJbHE aHaM3e Pa3IMYMTUX TCOPUjCKUX IMpaBalla, ayTopKa HU3BOIH
3aKJbYYaK Aa ,,cyojekmusumem y mehynapoonom npasy npemxoou nocjeoo-

3 R. Higgins, Problems and Process: International law and how we use it, Clarendon
Press, Oxford 1994, 47.

39 Ibid., 49.

40 JTjeno Ha koje ymyhyjemo je MHHIMjAIHO 00jaBJbeHO Ha FemadkoM jesuky 2014. mox
HA3UBOM ,Jenseits der Menschenrechte: Die Rechtsstellung des ndividuums im Vélkerrecht.
JlomymeHa Bep3uja Ha eHIJIECKOM je3UKy Ha3BaHa je ,,Beyond Human Rights: The Legal Status
of the Individual inlnternational Law* n o6jaBibena je 2016. ronune. Bua. A. Peters, 602.

41 [bid., 38.
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sary npasa‘.** Konaqno, CyOjeKTUBUTET Y TCOPHjH je mpasHa (Gopma, Kojy

MojeIMHaYHa TpaBa M Ay>KHOCTH HCITYHbaBajy, ajld je He KOHCTUTYHIITY.*

VY enabopary ®paHiryckor ynpyxema 3a Mel)yHapoaHo npaBo, mpooiie-
MaThKa Cy0jeKTUBUTETa NPENICTaBIbEHA j€ U3 Pa3IMUUTHX YIJIOBa, a OMIITH
3aKJbYYaK j€ J1a Ce pajiv O CaIPKajy KOju MOXKe OUTH MCKa3aH Kpo3 Bulle Gop-
M, ,,comme le nez de Cyrano, pic, cap, péninsule, il aurait trop de formes.“*
VY 3akJpy4HUM pazMmarpamuMa, ayTop je kKopucrehu ce crnenuduunocTuma
(bpaHIlyCKOT je3nKa yKa3ao Ha [OCTOjame BUIIIEC KaTeropuja cyojekara. Tako
pasnukyje ‘le sujet du droit international’ on ‘le sujet de droit international’,
OZIHOCHO OHE EHTUTETE KOjH CBOjOM BOJHOM CTBapajy MelyHapomHO mpaBo
u nojpeleHu cy My, O CHTUTETa Ha Koje ce MelyHapomHoIpaBHe HOpME
OJIHOCE, Tj KOjU Cy My cybopaunucanu.® 1 jemHu u apyru cMarpajy ce cy-
0jeKTHMa TOT MOPETKa, aji yJIora KOjy y leMy UMajy HHUje UCTa.

2.2.2. Mehynapoononpagnu cyojekmugumenm y cO8jenckoj u pycKkoj
meopuju meliyHapoonoe npasa

VY CcOBjeTcKoj, a KaCHHUje U PYCKOj MPABHO] MUCITU YBPCTO je yTKaHa HJeja
0 Meh)yHapoaHONPaBHOM CYOjEKTUBHUTETY YTEMEJHEHOM JyOOKO Y OMIITY TEO-
pyjy mpaBa. Yaumajyhu y 003up camo OCHOBHE UJIgje O Cy0jeKTHBUTETY Y Me-
hyHapomHOM mpaBy, MOIIIM OMCMO MICHTU(HKOBATH JBHj€ ILIKOJIC MUIILJBEHHA 1
ayTope rpy0o MOMjeNMTH Ha TPaJULMOHATIICTE 1 MofiepHucTe. Tako, exempli
causa, jenaH oJ] MPeCTaBHUKA KJIACUYHE IIIKOJIC TyMauekha CyOjeKTUBUTETA j&
Morxopuat (Modzhorian) 3a kora CyBepeHe JpiKaBe jeMHO MOCjeTy]y JI0BOJb-
HO KBAJIUTETA J]a O Ha Mel)yHapOoTHOM IT1aHy JjenoBae Kao cyojekTu. Yueihe
y Kpenpamy npaBuiia MeljyHapoaHor npasa of1 outyuyjyher je 3Hauaja. ,,Heon-
XOOHU ampudym 3a ceaxoe cyojexma me)yHapooHoe npasa je cnocooHocm od
Ha mehyHapooHom niany Oyoe npedcmas/bel HOCPeOCmMEOM CY8EPEeHe GlLacmu
(supreme authority) Koja je cnocobna yuecmeogamu y npoyecuma cmeaparoa
npasa, npedy3umMarsa MeliyHapooHux 06ase3a u u3gpUIAsarLa UCMux, u maxohe
CNOCOOHA da ywecmsyje y mMjepama Koje umajy 3a yussb KOHmpoy cnposohersa
HOpMU MeliyHApOOHO2 npasa 00 cmpare opyaux cyojexama.*

42 TIpeson ayrtopa. V opuruuany: ,International legal capacity preceds the ownership of
rights.* Ibid., ctp. 58. Nna4e, oBa ayTopka 1mojMoBe MONYT ‘personality’, ‘subjectivity’ unm
‘capacity’ KOpUCTH KaO CHHOHUME.

 Ibid., 59.

4 G. Cottereau, ,,Conclusions®, Colloque du Mans: Le sujet en droit international, Société
frangaise pour le droit international, A. Pedone, Paris 2005, 165.

4 [bid., 166.

4 A. Modzhorian, Sub'ekty Mezhdunarodnogo Prava, Moskva 1958, naB. npema: C.
Okeke, Controversial subjects of contemporary international law: An examination of the
new entities of international law and their treaty-making capacity, Rotterdam University
Press, Netherlands 1974, 13.
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Ha nujameTpaiiHO CyIIpOTHOM CTaHOBHUINTY, inter alia, Hanasu ce Kopo-
BuH (Korovin) xoju omTpo ocyhyje Herupame 3Ha4ajHe yIOTe IOjeAMHUX
oprannzanyja Ha Mmel)yHapomHoj crieHH. 3a 0BOT ayTopa, IpU3HaBamke MOHO-
roJia JpkaBama Ha IoJby CyOjeKTHBHTETA Y CYKOOY je aK U ca 3[paBUM pa-
3YMOM. ,,/[a iu ce caoa moodice mepoumu be3 nogpeode YurbeHuYyd uil 30pasoe
pasyma, 0a buno Koja opaicasa, Makap u Hajmared, Koja y mehyHapoouum 0o-
HOCUMA He Uepa HUKAKey yioey, jecme cyojexm mehynapoonoe npasa, a 0a
opeanusayuja mehynapoonoe kapaxmepa ca 65 muiuona ynanosa (Cjer-
cka (hemepalja CHHIUKATA — OTL. a.) NPeOCmAB/bd 3AHeMAP/bUE eHmMUmem
(‘quantité négligeable’) 3a melhynapoono npaso?*“’ OBaj 3HaUajHU ayTOPHU-
TET Y COBj€TCKO] MOKTPUHH Mel)yHapoIHOT TpaBa, BP0 OTBOPEHO Haraja
TPaIUIIMOHATIMCTUYKNA HHTOHUPAHO CXBaTame Cy0jeKTUBUTETA, 10 KOME je
CyOjeKTHBUTET KOHIICTIT CBOjCTBEH Jp)KaBaMa M caMO BHMa. JoIl jeTHOM
HAWJIa3MMO Ha MTOTBPAY CBOT CTaBa Ja oxpeheme cyOjeKTuBUTETA A priori,
MIpe/CTaBJha HETalnjy YubeHuIe Aa je mehyHapompnu mopenak, nparehu
JPYITBEHU PEATUTET, Y KOHCTAHTHOM Pa3BOjy U MOJUIOKAH POMjeHaMA.

[pema TuyHoBy (7iunov) cyOjeKTUBUTET je CIIOCOOHOCT MOC)eI0Baba alu
W BpIIICHa TpaBa u obasesa.”® |, [lojmosu ‘nocunay npasa’u ‘yuecnux y npas-
HuM 0OHocuma’ ce y oopehenoj mjepu nokaanajy. Ilpasnu oonocu He moey no-
cmojamu 6e3 yuecnura. Mmaoyu npasa cy yuechuyu npasiux oornoca.”” OBaj
ayTop cMmarpa Ja ce MehjyHaponHO mpaBo OMTHO pas3iiUKyje Of JAPYIMX IpaHa
npaBa Te Jia Ce TAKO HU M0jaM cyOjekTa y Mel)yHapoJHOM MpaBy HE MOXKE U3BO-
JIMTU U3 yHyTpalmer mnpasa.”’ Jokase 3a OBy TBP/EbY M3BOIH U3 0COOCHOCTH
YHYTPAILHET, OJHOCHO CTICHU(PUIHOCTH CBOjCTBEHNX Mel)yHapOTHOM PaBHOM
HopeTKy. JenaH je xeTepoHoMaH, a Apyru ayronoman. Ctora ce pacnpasa o Cy-
0jeKTHBUTETY MOYKE TEMEJBUTH CaMO Ha OIIIITO] TEOpUjH npara. Hamaswe, mpe-
JUlaXKe YeTHpU KpUTEepUjyMa IpeMa Kojuma OM ce OIpenuiio KO Cy 3aucTa Cy-
OjexTH Mel)yHapoIHOT 1paBa, a HABOJIM MX TAKCATHBHO: 1) cTBapame HOPMH Me-
hynaponHor npasa, 2) npoMyiranija THX HOPMH, 3) OATOBOPHOCT 3a KPILCHE
HopMHU U 4) ydelhie y akTHMa HEOITXOIHUM 3a MpuMjeHy npasa.”’’ Muade, kao
mto hemo BujeTH y HacTaBKy pajia, yIpaBo Ha OBUM KpuTepujymuma TryHOB
Ipajiv 3aKJby4aK O MOJIOKA]jy MOjeAMHIA Y Mel)yHapOIHOM MpaBy, Ka0 HOCHOLA
npara 1 00aBe3a 0e3 CyOjeKTUBHUTETA Y TOM KOHKPETHOM ITOPETKY.

Oenaman (Feldman) npeanaxe neduHunyjy npuxsaheHy y coBjeTCKoj
TEOpHjH TIpeMa K0joj cy cyOjekTH MelyyHapomHOT 1ipaBa ,,enmumemu He3a6u-

47 E. Korovin, Mezhdunarodnoe Pravo, Moskva 1966, uas. npema: Ibid., 15.

4 0. I. Tiunov, ,,The international legal personality of states: problems and solutions®,
International Legal Personality (ed. F. Johns), Ashgate, England 2010, 65.

4 [bid.
30 Ibid., 66.
St Ibid., 67.
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CHU jeOHU 00 Opyaux u 00 ceaxe noaumuuxe Mohu y meljyHapooHum 00HOCU-
Ma, Koju nocjedyjy npaeny moh u npagnu kanayumem 3a He3A6UCHO OCMEA-
puearbe npasa u OyHcHocmu y mehynapoonom npasy. > OBako mocraBbeHa
neduHAIM]ja Ha jeaH TMOCpedaH HAauuH Kao MPHUMapHU aTpulyT CyOjeKTH-
BUTEeTa Yy Mel)yHapOTHOM TIpaBy M3/IBaja CyBEPEHHUTET Y CBOM ITYHOM OOIH-
Ky. Jep ympaBo He3aBucHOCT y Mel)ycoOHMM onmHOCHMa, suprema potestas,
j€ KpyIujaiHu eJeMeHar cyBepeHnTera. VMctu aytop Hajmabe W3aBaja KOH-
CTUTYTHBHE €JIeMEHTe TojMa cyOjekTuBUTETa y MeljyHapomHoM mpaBy: 1)
yderthe y MeljyHapogHUM OfHOCHMA, 2) caMOCTalHa BoJba (autonomus will)
ydecHuKa MeljyHapoIHHUX OTHOCA, 3) MOCjel0Bamkbe CONICTBEHNX MelyyHapos-
HHX [IpaBa M Jy>KHOCTH y OJHOCY Ha Jpyre cyOjekTe mpasa.™

Hacymnpor 3HatHOT Opoja ayTopa 0 KOjUMa CMO paHHje MUCAIM, a KOjU
npunanajy 3amnaaHoj MpaBHOj TPAAULHU]H, U 32 KOje je TpU3Hame OUTaH KOH-
CTUTYTHBHH €JIEMEHT cyOjextuButeta, dennman cMarpa a cydjekru mehy-
HapOJIHOT MPaBa HACTAjy HE3aBUCHO O TIPH3HAA, a JIa j¢ PU3HAKbE TeMEJb
HEeONXo/aH 3a u3rpaamy Oynyhux oqnoca nzmely nocrojehux u HoBoHacTa-
nux cybjexara mel)yHapoaHor mpasa.’*

2.2.3. Mehynapoononpasnu cyojexmusumem y oomahoj meopuju
mehynapoonoe npasa

Mely nomahumM ayroprMa MOCTOjU Mame-BUILIE CArIACHOCT y MOy
pasymujeBama uTama cyojekTuBuTeTa y MelyHapoaHoM mpaBy. Muojesuh,
Ha MpuMjep, mojam cydjektuButera oapelyje Kao ,,nocedosarwe npasa oa ce
HeWwmo YuHu y npasHoM nopemky, YKawyuyjyhu nenocpeono noonouierse 3a-
Xmeea 3a 3auimumy npaea, a HUKako npaso Ha ycnex y ceakom nooyxeanty. >
OBnje BUAMMO MpuMjep JeGUHHLNjE Y KOjoj Cy CapKaHa JIBa KOHCTUTYTHB-
Ha eJIeMeHTa TojMa cy0jekTuButTeTa. Ha nmpBom mjecty ce uctuue (1) mocje-
JIOBambe TIpaBa, JIaKJie CBOjCTBO THTYJapa Ipasa, a Ha AyroM Mjecty (2) mpo-
[IECHA CIIOCOOHOCT EHTHUTETA J]a CAMOCTAJTHO IIITUTHU TIpaBa Koja rmocjeyje.

Jenan ox jyrocioBeHCKHX TOCIHjepaTHUX ayTopa, Marapamesuh, cy-

0jexte mel)yHapoHOT TipaBa IMoMMa JJ0CTa MUPOKO U Y Ty KaTeropujy yopaja
CBE jeZIMHKE KOje Cy 0] nHTepeca 3a MelyyHapoaHo mpaBo. Mnax y mopehemy

52 TIpeox ayropa. Y opuruHaiy: ,.entities independent of each other and of any political
power in international relations and possessing a juridical power in international relations
and possessing a juridical capacity for independent realization of their rights and duties
under international law.“ G. Ignatenko, D. Ostapenko, International law, Moscow 1978, ctp.
105, naB. npema: D. Feldman, ,,International personality, Recueils des cours 191/1985, 358.

53 [bid., 359.

5+ Ibid., 386.

33M. B. Muuiojesuh, Ionooicaj nojedunya u ree206 akmughu cyojekmusumem y MehyHapoOHom
npaegy, JyrocnoBeHCKH 3aB0JI 3 POAYKTUBHOCT paja, beorpan 1987, 9.
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ca yHyTpalllbiM IPaBoM, Taj Opoj je HeMjepspiBo Main. be3 my0spe anammze
CYIITHHE CaMOT TI0jMa Ccy0jeKTa, 0Baj ayTop caMo KOHCTaTyje ,,0poj cyojexa-
ma mehynapoonoez npasa o0uUcma je Maiu, no2onoso ako ce yave y 0o3up oa
cy camo opoicase u oopehene eradune opeanuzayuje cyojekmu mehynapoo-
Ho2 npasa, ykwyuyjyhu u nexe mehynapoone komucuje.*>® bapibeme cyojek-
THMa OTPAaHWYCHO j€ JaKJIe Ha IUTAamke KO CYy CYOjeKTH, a He KaKBa je IPUpo-
na cyojektuBuTeTa y MehyHaponHoM mpaBy yommre. CiujeoM moHyheHnx
3aKJbydaKa, Jla Cy CyOjeKTH caMO OHH EHTHTETH KojuMa ce MelhjyHapomaHo
MIpaBH TUPEKTHO OaBH, MOTIIO OM ce OTpaBIaHO MPETIIOCTABUTH Ja OU y ca-
BPEMEHOM CMHCITY KpyT cy0jexara Ono MpoIMpeH 1 Ha mojeaunme. J{akako,
e3¢ CETHX TOMHA MTPOILIOT BHjeka OHIIO je MPepaHo U3HM]ETH TaKaB CTaB,
nmoceOHo uMajyhul y BUAY APYIITBEHO-TTOJIMTHYKY PEATHOCT IaTor m00a.

[Mucaru o cyOjektuBuTeTy y Mel)yHapOAHOM MpaBy, a HE KOHCYJITOBAaTH
CTaBOBE jEJHOT O] BelMKaHa joMalie Hayke MelyHapoaHOT jaBHOT mpasa,
Baproma, Ouito O6u y HajMamy pyKy HEKOpekTHO. Haume, koHLenT cy0jex-
TUBUTETA Ko bapromia 0a3upaH je Ha TPU OCHOBHA €JIEMEHTa: CBOjCTBY
TUTYJapa MpaBa v AY>KHOCTH, CIOCOOHOCTH HEMOCPETHOI OCTBapeha THUX
npaBa U HEMOCPEIHO] OJTOBOPHOCTH 3a Heu3Bpluewme obasesa.’’ Ilpema
TOoME, CyOjexTe MelyHapoHOT TpaBa OBaj EMUHEHTHHU ayTop oapelyje kao
,LHocuoye mehynapoononpasnux npasa u 0bagesa, Koju HenocpeoHo ocmea-
DYJy ceoja npasa y mMehyHapoOHuUM 0OHOCUMA U HENOCPEOHO CY 002080PHU
3a Heusspuwierbe ceojux mehyHapoornonpaenux obasesza.>® BUTHa OTHKA
CyOjeKTUBHUTETA Kao KOHLIENTa y Mel)yHapOTHOM IIpaBy jecTe Herosa AnHa-
muvHOCT. Crora ce nuramy onpehuBama cydjekara y Mmel)yHapoHOM mipaBy
HE MOJXKE MPUCTYIUTH KA0 jEJIHOM CBPILIIEHOM CTamwy, Beh ce y 003up Mopajy
y3eTn Bakehn ognocu y mehynaponnom mpay. CyOjeKTHBUTET, y MHTEp-
IpeTanuju OBOT ayTopa, HHUje AaToCT Beh mocibeanna GakTHUKOT CTamba.

TemepHy aHanmm3y mojMa cyOjekTmBUTEeTa y MehyHapomHoM TIpaBy
nponanazumo kox Kpehe. [Ipuxsarajyhu ommtu craB — Oyayhu 1a Hopme
MelyHapoaHOT TIpaBa He canpke AehUHULN]Y CyOjeKTHBUTETA, OCTaje Ha
TEOpHjU Jla TIPY>KU OKBHPHO ofjpel)ere camor mojMa — 0Baj ayTop ykKasyje
Ha HEOITXOJTHOCT OCBPTa Ha MojaM cy0jeKTa y yHyTpallheM paBy, y3 CBa-
Kako HEH30je)XHO yBaKaBame ocobeHocTrn MeljyHapomnor mpasa.>”’ Y upie-
ATHOM CMHCIY, CyOjeKT MeljyHapoIHOT TpaBa je eHTUTET KOjU je THUTYIap
mpaBa u 00aBe3a, OTOBOPaH MpeMa MpaBmimMa Mel)yHapoaHOT TipaBa, Koju
je omamtheH 1a cBoja IpaBa OCTBAPY]jeE ,,) CYVOCKOM Ui OpyeoM NOCHYNKY

¢ A. Marapaiesuh, Ocnosu mehynapoonoz npasa, Yausepsurer y Hosom Cany, Hou
Can 1965, 49.

3" M. Baprouu, Mehynapoono jasno npaso, 1 xwura, Kynrypa, beorpax 1954, 168.
58 [bid.
% M. Kpeha, 120.
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penesanmnom no mehynapoonom npasy“® u xoju nocjenyje ,,moh oa (...)

CONCMBEHOM 80/bOM OONPUHOCHU, OULO Y NOSUNUBHOM UIU HE2AMUBHOM CMU-
cny, cmeaparey mehynapoonoz npaea.”“® Cam aytop npumjehyje aa cy Ha
OBaj HAYHMH CTaHJAPIH CYOjeKTHBHUTETA MMOCTABILEHH BPJIO BHCOKO TE€ WX j&
temko poctuhu y mpakcu. Umak, paan ce o TEOPHjCKOM OKBHPY HICATHOT
cy0jexTa, Koju He UCKIJbYUYje a priori IOCTOjame CyOjeKara Koju 3a/10BOJba-
Bajy caMo HeKe off MOHyheHNX KpUuTepujyma.

3. PWJEY-ABNJE O KOHCTUTYTUBHUM EJIEMEHTUMA
IHOJMA CYBJEKTUBUTETA

VY nokymiajy aeduHACamka IojMa cyojekma y JOKTpUHHA Mel)yHapoIHOT
TIpaBa, BUjelTd CMO J1a ayTOpH, TOTOBO OMpaBaaBajyhu ce, Hajrpuje HaBoe
Kako Hema ommTenpuxsaheHe neduHUIMje, Te Aa MM0jaM KOju je MpeaMeT
Hay4YHe aHalM3e HHje HOPMATHUBHE INpHpoje Beh IMpHje IUIoN TEOPHjCKHUX
npoMunubama. MelhyHapoaHo npaBo pas3BHjalio ce TOTOBO YHOPEIO ca pa-
3BOjeM JIp>KaBe, aKko He, Omaro kackajyhu 3a mum. [IpxaBe cy cTBapae mpa-
BHJIa MeljyHapoHOT TpaBa Koja Cy, OTOM, MpuMjemiBaia y Mel)ycoOHumM
omHOCHMA. Y TO BpHjeMe ApXaBe Cy OWie jeqUHH CyOjeKTH, aKTepH HITU
ydecHUIM y Mel)yHaponHuM ogHOCcMMa. MeljyHapoaHa 3ajeTHUIA je mMala
CBOj PyIMMEHTapHH OOJHK, TAKO JAa HUje OMIo motpede moceOHO ce 0aBUTH
onpehuBameM cyOjekata. BpemeHoM, 1071a3u 10 YCIOKEbaBamka OHOCA Ha
mehyHaponHoj crienn. [pkaBe yiaze y meljycoOHE apaH)XMaHEe, MOTHBHU-
CaHe Pa3IMYUTHM IMJbEBHMA, IITO Jajbe BOIM CTBapamy NpBUX MelhyHa-
pomHMX opraHu3aiyja. HyxHa mocseenuniia Tora je U mporpecuBHU pa3Boj
npaBuiia Mel)yHapomHOT mpaBa Koju ypeljyjy Te HOBOHAcTayie eHTUTeTe Ha
melyHapomHoj ciieHn. Tako Ja He 9y[Iu IITO ce JIaHac JAMO TEOpHje pajuje
KOPHCTH TEPMHHHUMA TIOIYT akmepa WIN y4eCHUKd, yMjeCTO, KaKo OHU TO
Ha3WBajy — TPAIUIIMOHAIHOT TIOjMa CyOjeKkmd.

HaxoH cakertor mperiesia eJeMeHTapHUX CTaBOBa BoJehHX TeopeTHya-
pa mehyHapoaHor npaBa 0 Cy0jeKTUBUTETY U €JIEMEHTUMA KOjU HYKHO MO-
pajy OUTH 3acTYIJbEHU Kako OW Ce jeJlaH CHTUTET MOrao cMarparu cy0jek-
TOM MO3UTUBHOT MeljyHapOAHOT NpaBa, HajyMyTHHjE je U3IBOJUTH KOHCTH-
TYTHUBHE €JIEMEHTE KOjH Cy CBOjCTBEHH cyOjexTrmMa. Onpeaujeiiin CMO ce
3a HajpachpoCTPaAmECHU]E CXBATAkE [0 KOME CHTUTET OMBa MPENO3HAT Kao
cy0jexT y MelyyHapoiHOM paBy Ha 0a3u MPOILjeHe 3aCTyIIJbeHOCTH KOHCTH-
TYTUBHHX eJieMeHaTa y mberoBoM Omhy. OIHOCHO, MONa3uMO O MIPEeMHUce
Ja MelhyHapoJHO MpaBo, Ka0 CUCTEM IpPaBHUX MPaBUIIa, ONIPEMa CHTHUTETE
KarnaluTeTHMa HEONXOAHUM J1a OU OMITH Cy0jeKTH TOT Ipasa.

© Ipid., 121.
5 Ibid., 122.
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VY mmteparypu ce, mel)ytum, Mory Hahm u npyradmje ujaeje, momyT OHe
Jla KapaKTepHUCTHKE KOjUMa ce HaMjepaBamMoO OaBUTH 3alpaBO IPOM3IIa3e
u3 cyOjeKTHBHTETA, ,,charasteristics which derive from being a subject of
international law*.%* 3a oBor aytopa, Cy0jeKTHBHUTET OH C€ IpHje MOrao pa-
3yMjeTH Kao CBOjCTBO KOj€ MMILTHIIMPA TIOCjeI0Bambe ofipel)eHNX KanamuTeTa.

Bynyhu na ce 6aBuMO muTameM Koje je 10 CBOjOj MPUPOAM Y UCKIbYUH-
BOM JloMalllajy Teopuje, 0e3 jaCHOr HOPMAaTHBHOT OKBHpa, IPHUMOPAHU CMO
Jia 6a3upamMo CBOj€ 3aKJbYUKe Ha JIOKTPUHAPHUM CTaBOBHUMA, UAKO CMO CBje-
CHH J1a je IPUINaTHOCT MHCAlla CUCTEMY MM HCOIOTHjU HEM30je:KHO yTKaHa
y BHUX0BO pa3yMHjeBame cydjekara melynapoaHor npasa. [Ipomunbama o
KOHCTUTYTHBHHMM €JICMEHTHMA Cy0jeKTUBUTETA [TPOM3JIa3e, 3alpaBo, U3 pasy-
MHjeBama Mojioxkaja apkase y mehynapoanom npasy. Kpeha, tako, npumje-
hyje na je 3anpago ,,cyojexmueumem opoicase (...) napamemap 3a oopehusa-

e cybjekmusumema opyux enmumema y mehynapoonoj 3ajeonuyu.%

AKxo molemo o1 mpeMuce aa je Ap)KaBa U3BOPHH CyOjeKT, CTBOPCH He3a-
BHCHO 071 Mel)yHapomHOr paBa, KOji CBOjOM BOJHOM CTBapa M OOIIMKYje Ta
MpaBmiIa, HeM30jeKHO T0JA3UMO JI0 3aKJbYUKa J]a CBaKa Ujeja O TOME KakaB
cy0jexT Tpeba ma Oyze, Koje KapaKTepuCTHKe Ja Tocjeyje, MoJia3h O T0-
ctojeher 3Hama o qpkaBu. Bjepyje ce 1a 01 cBakM EHTUTET KOjU IIPETEH/TYje
Ha TO 11a Oyze cy0jexT MelyyHapoHoT mpaBa Tpebaso aa 3a10BoJbU Oap Mu-
HUMYM CTaHIap/a CBOjCTBEHUX jApskaBu.** CBaKH O] M3BOjEHUX KOHCTH-
TyTHBHHUX €JIEMEHaTa CyOjeKTHBUTETa HHXEPEHTAH je mpkaBu. I1yT u jecte
UINA0 O] CXBaTama O JPKABHU, JI0 W3/IBajarba KOHCTUTYTUBHUX elICMCHATA
CyOjeKTHBHTETA, a HE CYIIPOTHO.

Wmajyhu y Buay NpeTXonHO HaBENEHO, YMHU HaM ce MpeypameH 3a-
KJbyUaK o KOM je caMmo ApkaBa cy0jext melyHapoanor npasa. Kao u cBako
apyro oapeheme cyOjeKTuBUTETa Y Mel)yHapOTHOM MpaBy IIOjMOM JIpKaBe.
KoHcTuTyTHBHE eneMeHTe cyOjeKTUBHTETa Tpeba aHanu3upard y3umajyhu
y 003Mp BHUXOBa OIIITA CBOjCTBA U 3HAYCHE, @ HE HA TAKaB HAYMH KaKo OH
UX MPOjEeKTOBAJIM Ha YHANPHUjell 3aMHILIBEHOT Cy0jeKTa.

IToceOHo je 3aHMMIBNBO, Kao 1to Jlamam (Lapas) onnmuaHo npuMjehyije,
Jla ce ¥ TIope]l BUjeKoBa 0aBJberha MUIILJBY O Cy0jeKTUBUTETY, HAKa[a HIKO
HUje 0aBHO MUTAKkEM KBAHTHTETA. YIJIABHOM Ce KOHCTAaTyje Ja je CyOjeKT
EHTHTET KOjH! ToCjeyje mpasa u Ty>KHoCcTH y Mel)yHapomHom mpaBy. [Ipak-
THYHO, TO O 3HAYMIIO Ja je TOCjeI0Bake Makap jeIHOT IIpaBa Y HEKOj O
OpojHuX 00acTH MelhyHapOTHOT TIpaBa JOBOJEHO Ja C€ EHTUTET KBAIH(H-

2 N. Mugerwa, ,,Subjects of International Law*, Manual of Public International Law (ed.
M. Serensen), Macmillan, London 1968, 249.

¢ M. Kpeha, 125.

¢ B. Vukas, ,,States, peoples and minorities as subjects of international law*, International
Legal Personality (ed. F. Johns), Ashgate, England 2010, 82.
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Kyje kao cyOjext tor npasa.®® Couyny uzejy usuuo je bapoepuc (Barberis)
ocamJIeceTuX TOJMHA TPOILIOT BHjeKa Kala je KOHCTaToBao Ja KBAJIUTET
MeljyHapomHOT CyOjeKTa He 3aBHCH O]l ,,KOMMYUHE' MpaBa W 00aBe3a Koja
cy0jexT mocjenyje y mehyrapomaHom npasy. ,,Odpehere [cybjekra — orr. a.]
Jje maxohe 8a/bano u 3a OHO2A KO YHCUBA MAKADP JeOHO NPABO 2apAHMOBAHO
obunajHUM npasuiom Kao u 3a cyeepeny opicagy. *°Jlakie, ynmbeHHIA 1
jemaH eHTHuTeT Tmocjenyje oapehena mpasa u obaBese y mel)ynapomgHoM mo-
peTKy, kBann(urKyje ra kao cy0jekra mel)ynapomnor npasa. To je 3ampaBo
MUHUMAJTHU CTaHJIap] HEOMXOaH /1a OU ce MOIJIO TOBOPUTH O CyOjeKTHBHU-
TeTy. YKOJIMKO EHTUTET HHje TUPEKTHHU ajipecar 0ap jeTHOT mpaBa u obaBese
y OKBHPY OMNINTET MeljyHapoaHOT mpaBa, TEHIKO jJa OM ce MOTrao OpaHWUTH
CTaB Jia je Cy0jeKT TOT mpasa.

[IpoyuaBajyhu panoBe koju ce 0aBe MUTAmBEM CyOjeKTHBUTETA Y TIO3H-
TUBHOM Mel)yHapoqHOM MpaBy, MPUMHUjETWIM CMO MPWIMYHO yjeqHAYCHY
CHCTEMaTHU3allljy KOHCTUTYTHBHHUX eJieMeHaTa. Pasiuke cy yriiaBHOM caMo
TEPMUHOJIONIKE TIprpoe. Tako, 0K jeJHH ayTOpu rOBOPE O MPaBHOj, MO-
CIIOBHO]j W JIEJIMKTHO] CITIOCOOHOCTH cyOjekara,’’ Ipyru roBope O HOCHOIH-
Ma npaBa 1 00aBe3a ONpeMIbEHUM MPoliecHOM criocobHouthy.® ¥V kpajwbum
KOHCEKBEHIIaMa, KalallUTeTH KOje SHTUTET Tpeba Ja mocjenyje aa ou ce
KBaTM(UKOBAO Ka0 CyOjeKT MeljyHapoqHOT mpaBa cy UCTH KOJ CBHX MOMe-
HYTHX ayTopa. JenHa pasjMKa je y TOME IITO Cy OBH CJIIEMEHTH 3a HeKe
HHCIe IPEIYCIIOB, a 32 HEKe MOC/beIUIa MPABHOT CYOjeKTHBUTETA. 3aHH-
MJBbUBY OMacky o ToM (heHoMeHy nao je bapOepuc, kajma je HaKOH OCBpTa
Ha JeUHULH]Y B TyMadewe nonyheno y KenseHoBoj u qpyrum Teopujama,
3aKJbYYHO JIa TIPABHUK MOXKE J1a C€ ONPEAM]jeITH 32 OMIIO KOje TYMa4YeHe T0j-
Ma Cy0jeKTHBUTETA, BAXKHO je caMo Ja Oysie 0CJbellaH U y CarlaCHOCTH ca
TyMauermeM IMpasa Koje je mpuxBarTuo.®’

4. 3AK/bYYAK

Ha nipBu morvien, Moryio O ce MOCTaBUTH NMUTAE CBPCUCXOAHOCTH 0a-
BJbEHA TEMOM CyOjeKTUBUTETA y Mel)yHapOIHOM TIpaBy JaHac, HAKOH BHIIIE

% D. Lapas, ,,Meduregionalne organizacije — suvremeni sudionici medunarodnopravnih
odnosa ili novi subjekti medunarodnog prava: ima li razlike?*, Zbornik radova Pravnog
Jakulteta u Splitu, god. 53, 2/2016, 437.

% J. Barberis, ,,Nouvelles questions concernant la personnalité juridique internationale*,
Recueils des Cours 179/1983, 168.

7 B. Kpusoxkanuh, Meljyrapooro jasrno npaeo, IlocioBHu 1 npaBHu (akyaret — THCTHTYT
3a ynopezro 1paso, beorpan 2017, 259; J. Andrassy et al., Medunarodno pravo 1, Skolska
knjiga, Zagreb 2010, 65; V. B. Degan, Medunarodno pravo, Pravni fakultet sveucilista u
Rijeci, Rijeka 2006, 217.

% M. Kpeha, 120-121.; M. Cosnard, 40; J. Crawford, 115; N. Mugerwa, 249;

© J. Barberis, 165.
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O] TIOJIa BHjeKa O] IOHOIIEeHha YyBEHOT CaBjeTOIaBHOT MUTIUbeha MelyHa-
POJIHOT cyna npaszie y Reparations case-y KOjuM Cy TIOCTaBJbEHU OKBUPH 32
onpeheme Tor pyHaameHTaHOT TIojMa Y MehyHapomHoMm nipaBy. Mehytum,
cama unmeHna Aa je Cyn KoHCTaroBao, inter alia, ma mehyHapomHompas-
HU Cy0jeKTUBUTET HUjE jeIMHCTBEHA KaTeTOpHja, Beh CKyN KapaKTepHuCTHKA
Koje y Ouhy jemHor eHTuTeTa MOTY OWTH 3aCTYIJBEHE y CBOjOj YKYITHOCTH
WM TI0jeIMHAYHO, IITO je YCIOBJBEHO MmoTpedama MehyHapomHe 3ajeHuIe
y JaTOM TIEPHOJLY, J1aje MOBOJIA 32 pa3Marpama TOT MHUTaba Y CaIallbUIH,
aJIi 0CTaBJba IIPOCTOPA U 3a CIMuHe noxyxBare y Oynyhuoctu. [Ipema Tome,
Kaja je pujed o MeljyHapoHOM TpaBy, CyOjeKTH y jeTHOM APYIITBEHO-TIO-
JUTUYKOM KOHTEKCTY, HE MOPajy HYXKHO HCITyHhaBaTH T€ YCJIOBE Y HEKOM
npyroM. Ha oBoM MjecTy ce BWIIIE HETO UTJje Ipyro yodama IoTpeda mpu-
MjeHe MYJITHMETOJIONOIIKOT TPUCTYIA y M3ydaBamy Jaror (peHoMeHa, Y3
HEN30jeKHO KOHCIYTOBAkE JOKTPUHE Kao TOJIa3HIITHE OCHOBE.

[orpeniHo je NpeTnoCTaBUTH Jia je CyO0jeKTUBUTET cTaTH4YaH (PEHOMEH,
Oyayhu 12 je u3HUKa0 y 00JIaCTH KOja je OJIJTMKOBAaHA BEJIMKOM JINHAMUKOM Yy
pa3Bojy ¥ CTaJIHUM IpOMjeHaMa y3pOKOBAHUM TPEHYTHHUM APYLITBEHO-TIO-
JUTHYKAM OKOJHOCTMMA U ImJbeBuMa MehyHapojne 3ajennune. Kako ce
pazau o ojMy KOju HHje HOpMaTuBHE MPpUPOJE, Beh MpHje 110/ TEOPHjCKUX
NPOMUIILJbAkha, Y OBOM pajy HACTOjaId CMO Ma)XXJbUBO UCTPAKUTH, aHAIIH-
3WpaTH, a MOTOM M CHCTEMaTHU30BaTH Pa3yMHjeBame MojMa Mel)yHapoHO-
npaBHOI CyOjeKTUBHUTETA y NOKTPHHU MelyHaponHor npasa. Kao jenHo oxn
(dyHAaMeHTaTHUX NHTamka Mel)yHapoaHOT jaBHOT TpaBa, Ha Koje ce Hacla-
Hha YUTAB HU3 JIPYTUX, 3HAYAJHUX [TUTakba 32 OBY MaTEpHU]y, MUTAHE CyOjeK-
TUBUTETA MPOXKETO j& KPO3 PaJ0BE CBUX YTHUIAJHUX THcalna Mel)yHapoHor
jaBHOT TIpaBa, o]l BpeMeHa Ki1acuka a0 aaHac. To 6orarctBo matepuje cra-
BUJIO je MHUCIAa OBUX PEIoBa Mpel 030MbaH U3a30B y MOy ONpejijebe-
ha IpeMa OHUM CXBaTambUMa U Jie(pUHUIMjaMa Koje Cy OCTaBHIIE HajIyO0bu
Tpar y BpEMEHY y KOM Cy H3HHUKIIC.

[Tokazanm cMo 1a je moctojehe 3Hame 0 TOjMy CyOjeKTUBUTETA y Me-
hyHaposHOM TIpaBy HACJIOHECHO HA paHUja 3HAKA O JIPKABH U HHEHOM T10-
J0Xajy y MeljyHapOoTHOM MOPETKY, Kao IMOYETHOj, a HUKAKO KPajib0j Mjepu
pa3yMujeBama Mel)yHapOIHOMPAaBHOT CyOjeKTHBHTETA. 3ajeJHIYKO 32 CBE
Teopuje, OMII0 Aa cy pa3BHjeHe MOYeTKOM XX BHjeKa WIH Y CaBPEMEHUM
OKBUPHMA, TPUPOAHOIIPABHE WM MIO3UTUBUCTHYKE OpHjeHTAIH]je, jecTe Ja
cyOjexTuBHUTET Opel)yjy Kao CKyN KapaKTepHucTHKa Koje y Ouhy jeaHor eH-
TUTETa MOTY OWTH 3aCTyIlJbeHE Ha pa3innduTe HaunHe. CTora 3aKJbydyjeMo
Jla caMO aHAJIM30M TIO3UTHBHOT MpaBa MOXKe ce J0NU J0 3aKbydKka KO Cy
cy0jexktn Mel)yHapoHOT TIpaBa y JaTUM OKOJTHOCTHMA.
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RETHINKING TRADITIONAL DOCTRINES ON
INTERNATIONAL LEGAL SUBJECTIVITY

Summary

Centuries of legal thought have been dedicated to reflections on the concept
of international legal subjectivity, its constitutive elements, and ultimate
achievements in legal practice. The theory of international law presented
various definitions of subjectivity, which have arisen from the premise of the
non-existence of a single criterion based on which an entity could be defined
as a subject of international law. In an attempt to define the concept of the
subjectivity, the theory starts from the fact that there is no generally accepted
definition of the notion at hand since it is not a normative, but rather the fruit of
theoretical considerations. Common to all theories, whether developed in the
early twentieth century or modern terms, natural law or positivist orientations,
is that they define subjectivity as a set of characteristics that can be represented
in different ways in the body of any entity. Therefore, we conclude that only
the analysis of positive law can lead to the conclusion of who are the subjects
of international law in the given circumstances.

In this paper, the author tries to prove that subjectivity in international
law should be viewed as a posteriori legal construction, rather than an a priori
established concept. In this way, it becomes obvious that all ideas of exclusive
state subjectivity in international law are legally unsustainable today.

Key words: [International Legal Personality, State; International
Ogranization, Individual.
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