IMPEAI'OBOP

Beh roToBo 4ynTaB Bek OfBHja ce MPOIEC MPUOIMKaBakba U YHUDHUKAIIH]E
rpalaHckor mpasa Ha mpocTopy OuBiie Jyrocnasuje. CTBapameM jeTMHCTBEHE
jyrocioBeHcke apskaBe mocie [IpBor cBeTcKor para, HEMUHOBHO j€ TOKPEHYTO
MUTame yHUPUKaIHMje 3akoHoAaBcTBa. [loceOHO je citokeH OHO mMpoOiieM
yHU(HKaIMje TpahaHCKOr mpaBa, jep je HOBa JyroclIOBEHCKa JpixaBa 00y-
XBaTWIa BHUINE PA3IMYUTHX MPAaBHUX MHOAPYYja, Ha KOjUMA BaXKWIO aycCT-
PHjCKO, IIEPHjaTCKO, CPIICKO WM IIPHOTOPCKO rpaharcko mpaso. Pax Ha moHo-
HICEY jeMHCTBEHOT TpahaHCKOr 3aKOHWKA 3amodeT je mpe Jpyror cBerckor
paTa, anM je MpeKHHyT 300T BmeroBor n3bujama. HakoH cTBapama corujanu-
CTHYKE ApKaBe, OJMax IO OKOHYamy Jlpyror cBETCKOr para, YCHEUIHO je
u3BplIeHa yHU(UKanuja OpadyHOr, NOPOAMYHOr M HacjexHor mpasa. Meby-
THUM, TOKOM CEIaMJECETHX TOJIMHA MPOILIOr BeKa, PEHmyOJHKe W MOKpajuHe
no0ujajy 3aKOHOJaBHE HAJI)KHOCTH W JIOHOCE CBOje IOceOHE 3aKoHE Y
o0nacti OpayHMX, TMOPOJUYHUX M HACIEIHHUX OJHOCA. YHH(HKaIHja je 3a
Bpeme COPJ ycnemnHo cripoBeieHa y 00JacTH OOJUTAIIMOHUX OJHOCA U, CaMO
Yy OCHOBHHM IIpTamMa, y 00JacTH cTBapHOT mpaBa. KpymHy npenpexy yHudu-
KaIliju IeJOKYIHOT Tpal)aHcKor mpaBa y BpeMe COIHMjaluCcTHIKe JyrociaBuje
MPEACTaBJhA0 j& EKOHOMCKH CHCTEM, KOJjH je MOYMBA0 HA KOHIENTY JPYIINT-
BEHE CBOJUHE M CaMOYIIpaBJbama. Y TOM CHCTEMY NPHMEHA MPABHUX HHCTH-
TyTa KJacu4HOr rpaljaHckor mpaBa Huje Owia Moryha. Jle3mHTerpanuoHu
MPOIIECH KOjy Cy 3amodenu Beh ceaMIeceTux roinHa MpoIUIOT BEKa H EKCIIe-
PHMEHT Ca CaMOYIPaBHUM CHCTEMOM MpUBpelhrBarba, BEPOBATHO CY KIbYIHU
pasnio3u 300T KOjuX MOKYIIaj JOHOIIEHha jeTNHCTBEHOT Tpal)aHCKOT 3aKOHUKA
y Bpeme COPJ Huje ypoano mioaom.

JleBeneceTnx TroJWHA TPONUIOT BeKa, HAKOH paclaja jyrocIOBEHCKE
(enepaiyje, HOBOHACTAIE Jp)KaBe MOYMIbY Ja H3rpal)yjy coNcTBeHe IpaBHE
cucreMe. Y HCTO BpeMe, IpUBpe/ia OBUX JpikaBa okpehe ce TPIKUIIHOM KOH-
ILENTy, a 3all0YMibe M Iporec mpubmnkaBama EBponckoj yauju. Tpxumran
KOHIIeNT npuBpehuBarma 3axTeBa oarosapajyhe npaBHe HHCTHTYTe rpahaHcKor
IpaBa, 4Mju TeMEJbM Cy IPUBAaTHA CBOjHHA, ayTOHOMHja BOJEE U PABHO-
MPaBHOCT YTOBOPHUX cTpaHa. Ompenesbeme 3a TPKHUIIHU HauMH NpUBpehu-
Bama, IpeMa ToMe, Hy’)KHO JOHOcH ojpeheHu crereH xapMoHM3anuje rpahan-
ckor npasa. IIponec npubnmxkasama EY Takohe mocraBiba UMIepaTuB XapMo-
HU3alyje, 1Ma 4ak u 1 yHu]ukamnmje aenopa rpaljaHCKoT MpaBa, y o0JacTHMa
3Ha4YajHUM 3a (PyHKIMOHHCAIE jEJUHCTBEHOT TPXKUINTA, Kao INTO Cy, Ha
npUMep, MPaBo JApyLITaBa, IPaBO 3aIUTHUTE IOTpoIlaya, JeJoBU rpahaHckor
MIPOIIECHOT W MelyyHapoHOT MpuBaTHOT TpaBa W aAp. Y mpBoj aeneHuju XXI
Beka, Mely apxxaBama Ha mpoctopy 3amagHor bankaHa cBe BHIIE ce MHTEH-
3UBHpa MPOTOK pole, yciyra, KanuTajia v Juna. XapMOHH30BaHU IpaljaHCcKo-
MIPaBHHU MPOMHCH TOCTICITYjy €KOHOMCKY Pa3MEHY, jep OJIaKIIaBajy MpPOMET
pobe u yciyra, OCHHBambe NMPUBPEAHUX JPYyIITaBa U Jpyre OOJIMKEe WHBECTH-
nuja. [Topact npekorpaHUYHOT KpeTamba GU3HUYKKX JIMNA — 300T TYpPUCTHYKUX

IX



HI0CEeTa, IIKOJIOBalha, JIeUetha, 3al0l/baBamba, WIH TPajHOT HACTAbUBAIbA, KAo
U ydecTaay OpayHd U IOPOAWYHH OJHOCH Ca JpKaBJbaHHMa JPYIHX JP)KaBa,
Takole Tpaxke yjeHaueHO MPAaBHO PETYIIHCAE.

[Hanac, yaudukanuja rpahanckor npasa y peruony oOusiie Jyrociasuje,
onHOocHO 3amanHor bankana, Buie Huje Moryha, anu je nmorpeda 3a HEeroBoM
XapMOHH3AIIN]jOM, U3 Pa3JIora Tope HaBEICHHX, CBUICHTHA U HECIIOPHA.

[MpaBau dakynrer YHusepsurera y Mcrounom CapajeBy oainyduo je na
opranusyje MelyHapoJHU Hay4YHH CKyNl Ha TeMmy ,,XapMOHHU3aluja rpabhaH-
CKOT IIpaBa y PErHOHy", Kako OM HAyYHU paJHHUIU M MPABHH CKCIEPTU W3
Jp)KaBa pEerroHa pa3MEHWIM CTaBOBE M MCKYCTBa Y IIOTJIEAY Pa3IMYUTHX
MUTaka pa3Boja W XapMoHu3almje rpahanckor mpasa. Ckynm je oIpkaH y
okBupy npocnae Jlana daxyntera, 26. okrodpa 2012. rogune. Ilo3uBy 3a
yuemhe Ha ckymy ona3Bajiu cy ce pedepentu u3 bocue u Xepuerosnne, Max-
enonuje, Cpouje, XpBarcke u Llpue ['ope. buxose pedepare 00jaBibyjemMo y
OBOM 300pHHKY, Ca JKeJHOM Jla THME JJaMO CKPOMaH JOIPHUHOC MTPHOIIKABAGY
u yHarnpehemwy rpahaHckor npasa y ApskaBamMa peruoHa.

YPEJJTHMK 350PHUKA
[Ipod. np Jdujana Mapkosuh-bajanosuh



FOREWORD

The process of convergence and unification of civil law in the territory of
former Yugoslavia has been underway for nearly a century now. Creation of
Kingdom of Yugoslavia after the First World War inevitably raised the que-
stion of unification of legislation. The issue of unification of civil law was
particularly complex one, since new Yugoslav state comprised different legal
areas with Austrian, Sharia, Serbian or Montenegrin civil law in force. The
efforts to draft a unified civil code began before the Second World War but
were abandoned soon after the war broke out. The creation of socialist state
following the end of the war saw the successful unification of marriage, family
and inheritance law. However, in the 1970’s Yugoslav republics and provinces
were granted legislative authority which led to enactment of separate statutes
in the field of marriage, family and inheritance law. In SFRY unification was
successfully carried out in the field of law on obligations, whereas the
unification of property law was only outlined. Serious obstacle to unification
of entire field of civil law in socialist Yugoslavia was the economic system
based on public property and self-management. Such a system would not
allow for the application of classic civil law principles. Disintegration
processes which had already begun in the 1970’s and the experimenting with
self-management economic system were most likely key reasons why attempts
to enact a unified civil code in SFRY failed.

After disintegration of Yugoslav Federation in the 1990’s, newly created
states started buiding up their own legal systems. At the same time they took
turn towards market economy and commenced the process of approaching EU.
Market economy entails certain legal principles of civil law based on private
property, autonomy of will and equality of parties. Commitment to market
economy, therefore, implies harmonising national civil laws to some extent.
The process of approaching EU also strongly demands harmonisation or even
unification of parts of civil law relevant for functioning of the single market
such as company law, consumer protection law, some areas of law on civil
procedure, private international law etc. In the first decade of the 21% century
the flow of goods, services, capital and people between the countries in the
Western Balkans has intensified. Harmonised civil law statutes boost econo-
mic trade as they facilitate exchange of goods and services, formation of busi-
ness entities and other forms of investment. Increase in cross-border move-
ment of people for tourist, educational, medical or permanent residence pur-
poses, as well as expansion of marital and family connections across border
necessitate uniform legal regulation.

Unification of civil law in the region of former Yugoslavia i.e. in the
Western Balkans is no longer possible, but the need for its harmonisation is,
for the aforementioned reasons, evident and undisputable.
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Faculty of Law of the University in East Sarajevo decided to organize
International Symposium on the topic “Harmonisation of civil law in the
region so as to generate exchange of views and experiences regarding
development and harmonisation of civil law between scholars and legal
experts from the West Balkan region. The Symposium was held on 26
October 2012 as part of the program for celebration of the Day of Faculty of
Law in East Sarajevo. Symposium was attended by speakers from Bosnia and
Herzegovina, Macedonia, Serbia, Croatia and Montenegro. We believe that
papers which are published in these proceedings will contribute towards
harmonisation and promotion of civil law in the countries of the region.
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