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Professor dr Milenko Kreca

Former Judge ad hoc of the ICJ and ECHR, former Member of Venice Commission
and Permanent Court of Arbitration. President of national branch of International Law
Association; Member of Executive Council of International Law Association
(London), President of Association of International Criminal Law in Serbia, Member
of All-Slavs Academy of Sciences and Art (Moscow)

DECISIONS OF THE INTERNATIONAL COURT OF JUSTICE IN GAMBIAv.
MYANMAR AND SOUTH AFRICA v. ISRAEL CASES AS ANEW PERSPEC-
TIVE OF ADJUDICATION OF CRIME OF GENOCIDE

The subject of the article are the effects of decisions of the International Court of
Justice in two recent genocide cases—Gambia v. Myanmar and South Africa v.
Israel—as an element of progressive development of the Law of the Court in
adjudicating the crime of genocide. The Court in its decisions, both in the Judgement
on Preliminary Objections in Gambia v. Myanmar case as well as the Orders on
Provisional Measures in both cases, introduced the concept of obligations erga omnes
partes in terms of obligations owed to a group of states, so breach of those obligations
enables all state members of a group to invoke the responsibility for breach. The
essential meaning of the obligations erga omnes partes, understood as secondary rules
of international law, lies in the horizontal expansion of the jurisdiction of the Court
ratione personae based on the subject matter of the dispute without deviating from the
principle of consent as a fundamental principle on which the ICJ rests. These
obligations deviate from the strict paradigm of bilateralism in the jurisdiction of the
International Court of Justice, developed by analogy with the solutions from domestic
law, expressing the individualistic structure of the international community. The
paradigm has become too narrow with the growing interpendence of states, which is
expressed, inter alia, in the emergence of group and collective values and interests
shared by number or all states in the international community. Novum in the decision
of the Court essentially refers to the interpretation of its jurisdiction ratione personae,
as a primary form of its jurisdiction, in terms that the common interest is superior to a
special interest, for "if a special interest is required... in many situations no State would
be in position to make a claim.” [*] Thus the Court distanced itself from the traditional
principle parens patriae in the case of genocide as a crime under international law in
contrast to cases related, exemply causa, to diplomatic protection by a state of
nationality of the injured person. Certain ambiguities and, even, controversies in the
application of erga omnes partes obligations do not arise from the nature of these
obligations; they are not inherent to themselves but resulted from a traditional concept
of a dispute in the Law of the Court between an injured state and a state that violates
its right or interest embodied. Therefore, obligations erga omnes partes serve as
valuable steps in promoting the rule of law in the international community.

[*] Cour Internationale de Justice, www.icj.org, Case concerning Application of the
Convention on the Prevention on the Punishment Crime of Genocide (Gambia v.
Myanmar), Second Preliminary Objections of the Republic of Union of Myanmar,
para. 108.
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Senior Professor (Dr.) Usha Tandon
Vice-Chancellor, Dr. Rajendra Prasad National Law University, Prayagraj,
India

ABSTRACT GENDER SENSITIVE LAWS BETWEEN PROTECTION
AND ABUSE: PROBING SEXUAL HARASSMENT AT WORKPLACE

Adopted by the UN General Assembly in 1979, the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW)
emphasizes the necessity of enacting gender-sensitive legislation to eradicate
discrimination and promote women's empowerment and equality. Central to
this is the recognition of the right of women to work in environments free
from sexual harassment, which is enshrined in CEDAW as a fundamental
human right. In response to this international mandate, India enacted the
Sexual Harassment of Women at Workplace (Prevention, Prohibition, and
Redressal) Act, 2013 (hereafter referred to as the 2013 Act), to institutionalize
mechanisms for safeguarding women in professional spaces. The 2013 Act
provides a comprehensive definition of "sexual harassment," encompassing
unwelcome advances, solicitations for sexual favors, physical interactions, and
verbal or nonverbal conduct of a sexual nature. It places stringent obligations
on employers to ensure a safe and conducive work environment, including the
mandatory constitution of Internal Complaints Committees (ICC) to handle
grievances. The legislation also establishes a procedural framework for
addressing complaints, with provisions for investigation and sanctions against
perpetrators. However, a contentious provision of the Act relates to the
penalization of women who file false or malicious complaints, which has
sparked considerable debate. The implementation of the Act over the past
decade has led to the adjudication of numerous landmark cases, wherein the
judiciary has expressed concerns regarding both the inadequate enforcement
of the Act and its potential misuse. Courts have lamented the failures in
providing adequate safeguards for women while simultaneously
acknowledging the misuse of the Act by individuals filing complaints with
ulterior motives. Most recently, in September 2024, the Delhi High Court
underscored the need for sensitizing legal professionals to prevent the abuse of
sexual harassment laws through the filing of frivolous or malicious cases. The
Court called for strict actions against individuals misusing the legal process,
signaling a growing judicial concern over the balance between safeguarding
genuine victims and preventing the exploitation of protective laws. In light of
these developments, this paper critically examines the decade-long
implementation of the 2013 Act. It contends that the apprehension of misuse is
a recurrent theme whenever gender-protective legislation is enacted. However,
this fear is often exaggerated. The paper builds on the premise that the misuse

* utandon26@gmail.com



of law is not unique to gender-specific statutes—gender-neutral laws are
equally susceptible to abuse. Importantly, the legal system provides
mechanisms to deal with such misuse through due process and penal
consequences for false complaints. Thus, the argument against women-centric
legislation based on potential misuse is both misplaced and reflective of
deeper societal biases. The discourse surrounding these protective laws must
shift towards strengthening their implementation rather than being
disproportionately concerned with rare instances of abuse. This analysis aims
to contribute to the broader discussion on the efficacy of gender-protective
laws, suggesting that a nuanced understanding of their application and
potential for misuse is critical to fostering a legal environment that truly
promotes gender equity.

Keywords: Sexual harassment; Right to work; Feminist issues; CEDAW;

Gender-protective laws.
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Prof. loannis Karkalis, PhD.
Supreme Court Judge Greece

“CIVIL ACTION AGAINST... GOD? MURMURS
FROM THE GALLERY”

The term "act of God" refers to natural phenomena such as hurricanes,
tornadoes, tsunamis, floods, erosion of volcanoes, etc., which, by definition,
are beyond human control and produce unpreventable effects that have a
legally measurable impact on human existence. Interestingly, lawsuits against
God have been filed on numerous occasions regarding acts of God. This
presentation detects and highlights the underlying oxymoronic paradox that
occurs when legal provisions are abused before a court of law by exploring the
arguments of the plaintiffs and the justification of the relevant judicial
decisions.

Keywords: Civil Action; Act of God.
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Academician MCA, Prof. DDDr. Pdoc. Dr. Habil. Alexios Panagopoulos
Director EPLO for B&H and for MNE

HUMAN RIGHTS AND RELIGIOUS NEUTRALITY IN THE GREEK
CONSTITUTION

In recent years, there have been discussions about the revision of the Greek
Constitution and religious neutrality. The preamble of the Hellenic
Constitution, or otherwise its frontispiece, seems to evoke topicality because,
in the 21st century, the holy invocation "in the name of the Holy and Co-equal
and Indivisible Trinity" is prefaced. For those who do not know or do not
accept Church and Canon Law, this preface lends a supposedly theocratic
character to the very foundation of the constitutional order. However, they
often overlook the main founders of this Constitution, who are our heroic
ancestors, as they themselves believed they were liberated from the Ottoman
yoke for the sake of Christ, the Holy Faith, and ultimately for the freedom of
the fatherland. Personally, | take great pride in deriving from an ancestor who
spearheaded the 1821 liberation from the Holy Monastery of Kalavryta Agia
Lavra. This preface, as the preamble of the Greek Constitution, is nothing
more than the preamble of the Declaration of Independence, which is also
proposed in the Greek Constitution of Epidaurus as an absolute statutory and
heroic birthday act of the new Greek State. The preservation of the
constitutional frontispiece, i.e., the preamble, is a supreme legal act of
historical memory and respect for the continuity of the new Greek state; it is
not an act of religious theocracy. It remained formulated in clean language,
even after the translation of the Greek Constitution into vernacular script with
the Second Resolution of the Sixth Revisionary Parliament 1975/86. The
invocation of the divine as invocatio dei in the public correspondence of our
East and in the Eastern Roman State was always evident. The Trinitarian
dogma commemorated on the frontispiece is not only Orthodox but a widely
accepted European Christian dogma. Religious symbols in public places do
not violate neutrality. The European Court of Human Rights has provided
legal clarification on acceptable cultural symbolism in public places. This
Supreme Court's jurisprudence includes elements of society's cultural identity,
and its preservation falls within each state's permissible margin of
appreciation, provided it does not combine with practices that violate the
rights guaranteed by the European Convention on Human Rights (ECHR).
Keywords: Greek Constitution; Human rights; Religious neutrality.

* alexios.panagopoulos@gmail.com


mailto:alexios.panagopoulos@gmail.com

UDC/Y]IK 342.8(497.6)
Ipogh. Op Mune Jmuuuh, pedosuu npogecop y nensuju’
IpaBHu dakynrer YHuBepsurera y bamoj Jlynu
N350PU U U3BOPHU CUCTEM Y BOCHU U XEPIIEI'OBUHH

Bocna 1 XepuerosruHa Kao CI0KeHa JpKaBa, KOja ce 3aCHUBA Ha YCTaBHOM Hadeny o

kojeM he OuTH ,,JeMOKpaTCKa, IIpaBHa ApkaBa M ca CIOOOMHHM H JIEMOKPATCKHM

n3bopuMa', U Jajbe HeMa IjeJOBUT U NpoduircaH u300pHH CUCTEM Kao H3pa3 eHE

CYBEPEHOCTH, CaMOCTATHOCTH U IP>KaBOTBOPHOCTH, Ka0 INTO HEMa HH 3ajeHHYKOT

HHTEpeca HBCHUX CHTHTET4, KOHCTUTYTUBHHMX Hapoja W OCTaluX rpahaHa Koju y HOj

JKMBE, HUTH CarjlaCHOCTHU IOJIMTHYKUX CTPaHaKa KOje Y KOj Jjemnyjy.

HbeH neMOKpaTCKu pa3BoOj U YKIbYUHBAKE y €BPOIICKEe WHTErpalluje MoApa3yMHujeBajy

Ja ce N30OPHYU CHUCTEM YCKJIaau ca Mel)yHapOIHHM M PErHMOHAJIHUM IHOKYMEHTHMA,

KOjH Cy CaCTaBHU IHO HEHOT YCTAaBHONPABHOT M MOJMHUTHYKOT cucTeMa. O pedopmu

M300PHOT CHCTEMa HYXXHO je NMOCTHNAM IMOJUTHYKH KOHCEH3YC IVIABHUX IMOJUTHYKUX

aktepa, y cmuciny Jga buX (QyHKIMOHHWIIE HA TPHHIUIKMA CIOOOJHHUX W

JIEMOKPATCKUX Hu300pa, koju Tpeba na Oyny: ommrenpuxBaheHa OCHOBa U Hadeslo

JISTATUMHOCTH jaBHE BJIACTH M MHCTPYMEHT KOJUM C€ MOCTHXKE, JIOKa3yje U OTKazyje

noBjepeme rpalaHa—Oupaya, opraHe W WHCTUTYIHje, YCTABHONPABHU U TOJMTHYKH

cucreM, jep ,,TaMo Taje HeMa u30opa Hema HU cinobone". AJM, HCTOBPEMEHO, CBAKO

OTBapame pacrnpaBe O MPOMjeHH M300pPHOT CHCTEMa 3axTHjeBa Jia ce y 003up y3my

Moryhe mupe MOJUTUYKE KOCEKBEHIHMje Koje OM HM300pHH peau3ajH HEMHUHOBHO

MIPOM3BJIE0, C 003UPOM Ha TO Ja U300pH MOTY OUTH ,,HajKOHKPETHHjH MaHHITYTaTHBHU

uHcTpyMeHT noiutuke" (CapTopu), anM W MOJIMTHYKH MPOLEC NYH CBOjEeBPCHUX

HEW3Bj€HOCTH M HENPEIBUIUBOCTH.

W360opHu cucteM je u nasbe ontepeheH OpojHuM crabocTUMa: arnicTHHEHIH]Yy Oupaya;

KpH3a MaHJaTa; JOMHUHAIMja IJacama, a He Oupama, Oopba 3a m3060p, a He BpIICHE

(GyHKIMje, HEOATOBOPHOCT HOCHJIAIA jaBHUX (QYHKIM]ja, ciiaba Beza u3mel)y nzabpanux

u Oupaua u ,,ry0speme” rpajaHiHa Kao Oupaya, CIOpocT y appMaiiji HOBUX CHara,

nporpamMa u ujeja.

HcroBpemeHo, mporec KOHCTUTYIHOHANMM3anrje buX, moceOHO HameTame pjenema y

OBOM Haj3HAuajHUjeM AMjelly YCTaBHE M 3aKOHOJABHE TEOpUje, T€ MMIUIEMEHTAIlH]je

YCTaBHOINPABHOT WHCTUTYTA KOHCTUTYTHBHOCTH HapoJa W IMOJO0Xaj rpahaHa M rpyme

,ocTamux", ka0 U Moryhum oOuM, caipikaj U KapakTep yCTaBHUX IIpoMjeHa 300r

npoBolema npecyne EBporckor cyna 3a Jpyacka npasa, Koja cTBapa o0aBe3y 3a bocHy

n XepleroBuHy U M300pHOT 3aKOHOJIABCTBA Ca IIMJbEM YKJIamkamba TUCKPUMHHAIH]E 10

OWIO KOM CBOJCTBY WM CTaTycy, KOjH Cy MelyHapomHUM, pEerHOHaJ HUM |

YHYTpAIIlbUM JOKYMEHTHMa 3arapaHTOBaHM, KOAU(MUKANWjy W HUMIUIEMEHTAL]y

HajehUKacHUjUX U30OPHUX CTaHIAp/a M KPUTEPHjyMa U HOBHX N300 PHHUX TEXHOJIOTH]ja

poBohema, KOHTpOJIe M 3alITHUTe H300pPHUMX IpaBa y CaBpPEMEHHM H300pHHUM

CHCTEeMHMa y CBHjeTy, IITO, TIOPEN OCTAJIOT, IpencTaBiba conditio sine qua non BEHOT

II0CTOjama, OP)KUBOCTH, CTAOMITHOCTH U Pa3Boja.

Kbyune pujeunm: ycTaBHH, NpaBHA W TOJIHTHYKA CHUCTEM, IIPEICTAaBHUYKA
JIEMOKpaTHja, BHUIIECTPAHAYKH CHCTEM, U300PHO 3aKOHOJABCTBO,
n300opu, W30OpHH CHUCTEM, MOJUTHYKE CTpaHke, H300pHe
KOQJIUIIHje.
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ELECTIONS AND ELECTORAL SYSTEM IN BOSNIA AND HERZE-
GOVINA

Bosnia and Herzegovina, being a complex state based on the constitutional principle to
be a "democratic, legal state with free and democratic elections," still lacks a complete
and profiled electoral system as an expression of its sovereignty, independence, and
statehood, just as it lacks a common interest of its entities, constituent peoples, and
other citizens who live in it, nor is there the consent of the political parties acting in it.
Harmonizing the electoral system with international and regional documents, an
integral part of its constitutional and political system, is necessary for its democratic
development and inclusion into European integrations. It is necessary to achieve a
political consensus among the main political actors regarding the reform of the
electoral system in the sense that BiH functions on the principles of free and
democratic elections, which need to be the generally accepted basis and principle of
legitimacy of public authority and an instrument that achieves, proves, or denounces
the confidence of citizens—voters, bodies, and institutions—in the constitutional and
political system, as "where there are no elections, there is no freedom either.”
Simultaneously, any discussion about changing the electoral system necessitates
considering the potential broader political ramifications that an electoral redesign
could unavoidably bring about. This is because elections, while often referred to as
"the most specific manipulative institution of politics” (Sartori), can also be a political
process fraught with unique uncertainties and unpredictabilities.
The electoral system is still burdened with numerous weaknesses: voter abstinence;
mandate crisis; dominance of voting rather than electing; fight for election rather than
exercise of office; irresponsibility of public office holders; weak connection between
the elected and the voters; the "loss™ of a citizen as a voter; slow affirmation of new
forces, programs, and ideas.
Simultaneously, the process of constitutionalization of BiH represents a condition sine
qua non of its existence, sustainability, stability, and development. This is particularly
importantin the context of imposing the solutions in this most significant part of
constitutional and legislative theory, and the implementation of the constitutional and
legal institute of the constitutionality of peoples and the position of the citizens and the
group of "others", as well as the possible scope, content and character of constitutional
changes due to the implementation of the European Court of Human Rights judgment,
which establishes an obligation for Bosnia and Herzegovina and the electoral
legislation with the aim of eliminating discrimination by any characteristic or status,
which are guaranteed by the international, regional and internal documents,
codification and implementation of the most effective electoral standards and criteria
and the new electoral technologies for the implementation, control and protection of
electoral rights in modern electoral systems in the World.
Keywords: constitutional, legal and political system, representative democracy, multi-
party system, electoral legislation, elections, electoral system, political
parties, electoral coalitions.
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Axademux npogh. op paean Bamasenuh
dakyTeT 3a eBpOIICKe NMPaBHO-TIONMTHYKE cTyauje, beorpan

;
Axaodemux npogh. op Mumap Jlymosay
VYuusepsurer Yuuon "Hukona Tecna",
dakyTeT 3a 0cao U MHIYCTPHjCKH MEHAIMEHT, beorpan

CABPEMEHU BUJIOBH ITOBPEJIE ITPABA HA IIPUBATHOCT

AyTropu y pany Hajupe yKa3yjy Ha UYHECHHUIy Ja je IpaBo Ha
MPUBATHOCT OCHOBHO ((pyHIaMEHTANIHO) JbYICKO NMPaBO M HAa HEOIXOJHOCT
ETOBE 3aIlITUTE, jep Ce Ha Taj HAYMH IITUTH JbYACKa ayTOHOMHja U CJI000/a.
Harmu pasBoj Texnonoruje (mocebHo y XXI BeKy) M KOMIIjyTEpH30BaHUX
nH(POPMAIIMOHUX CHCTeMa, cTBapa OpojHe MOryhHOCTH yrpo)kaBama
(U3HYKOT W TICHXWYKOT HHTErpureTa 4YoBeka. OBO TpaBO je 3ajeMUYeHO
olpendooM wiaHa 8 EBporcke KOHBEHILMje 3a 3aIlTHTY JBYJICKHX IpaBa U
OCHOBHHUX cJ0007a, IpeMa K0jOoj CBAaKO HMa IIpaBO Ha IIOIITOBAHE CBOT
MPUBAaTHOT W IIOPOTUYHOT JKUBOTA, AOMa W Ipenucke. Mehyrum, oBaj wiaH
HaBeZieHe KoHBeHIMje MMa CBOj OCHOB (Wejy) 3a HAcTaHak y wiaHy 12
YHuBep3aiHe Jekiapanuje O JbYACKHM MpaBuMa, MpeMa K0joj HUKO He cMe
OWTH M3JI0KEH MPON3BOJEHOM MEIIAky Y BeTOBY MIPUBATHOCT, TIOPOIUILY, IOM
WIN TIPENUCKY, HUTH HalmaJuMa Ha 9acT W yriel. YKOJHKO 1o Tora mobe,
CBaKO MMa MpaBo Ha oAroBapajyhy zamruty. Takohe, 0Bo mpaBo mpeacTaBiba
u MoryhHOCT ycmocTaBjbama, OAp)KaBalka U pa3Boja OJHOCA TMOjeTUHIIA ca
IpYyIUM JbyIUMa H CIOJbHUM cBeToM. OTyma cy ®W TpodecHOHATHE
aKTHBHOCTH YKJbY4YeHe y 00JIacT IPUBATHOT XKUBOTA, jep Ce OJJHOCHU ca PYruM
JbyiMMa Hajuenthe M ycrocTaBibajy Kpo3 MocioBHY cdepy. To je crora mTo
MMOCTOJU  WCIPEIICTAHOCT  MPO(ECHOHATHUX WM HENnpo(eCHOHATHUX
AKTHUBHOCTH.

Kibyune peun: IlpaBo Ha npuBartHocT; 3i0ynorpeba, moBpena; EBporicka
KOHBEHIIMja; Y HUBEp3aIHA Jekiapanuja; OU3HIKy 1 MOpaIHU
uHTerpuTeT; EBPOTICKM Cy/I 3a 3aIUTHTY JbYJCKHX IpaBa.

MODERN TYPES OF VIOLATION OF THE RIGHT TO PRIVACY

The authors of the paper first emphasize the importance of protecting the right
to privacy as a fundamental human right, as it safeguards human autonomy
and freedom. The rapid development of technology (especially in the 21st cen-
tury) and computerized information systems creates numerous opportunities to
threaten the physical and psychological integrity of a person. Article 8 of the

* bataveljic@jura.kg.ac.rs
" gsmmitar@gmail.com
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European Convention for the Protection of Human Rights and Fundamental
Freedoms guarantees everyone the right to respect for their private and family
life, home, and correspondence. However, Article 12 of the Universal Declara-
tion of Human Rights, which prohibits arbitrary interference with one's priva-
cy, family, home, or correspondence, as well as attacks on honor and reputa-
tion, serves as the foundation for this article of the aforementioned Conven-
tion. If that happens, everyone has the right to appropriate protection. Also,
this right represents the possibility of establishing, maintaining, and develop-
ing an individual's relationship with other people and the outside world.
Therefore, the realm of private life also encompasses professional activities, as
the business sphere is often the foundation for establishing relationships with
others. This is because there is an intertwining of professional and non-
professional activities.
Keywords: Right to privacy; Abuse; Injury; European Convention; Universal
Declaration; Physical and moral integrity; European Court for the
Protection of Human Rights
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Iipog. op /lapxo Cumosuh
Kpumunanuctuyuko-nmoaunujcku yauBep3uteT, beorpan, Cpouja

KOHCTUTYIIMOHAJIN30BAIBE BUCOKOI' CABETA CYJACTBA 'Y
PENTIYBJIMIIU CPBUJN — KPUTHYKHU OCBPT

[Ipemaa, KOMIIApPaTHBHO ITOCMATPAHO, HHUjE OCTBApHUO pe3yjiTaTre HH HMPUOIMIKHO
OYEKHBAHUM, MOJEJT CHAXHOT IPaBOCYIHOI CaBeTa IIOCTao je MoJIen Kora, 0e3
KpUTHYKE 3ajapiike, npomosure Epporcka yHuja. O apxkaBa Koje Cy y mporecy
npuapyxuBama EBPOICKoj YHHjH 0YeKyje ce 1a yCTaHOBE NPaBOCYJHU CaBET YHjU
je OCHOBHHM 3ajaTtak o0e30eljuBame He3aBUCHOCTH cyAcTBa. byayhu na nounsa Ha
BUCOKOM  CTENEHYy CaMOyNpaBjbama, I[OAPUIKY TOM MOJAECILY IPYXajy
MPEICTaBHUIM CYACKE BJIACTH. Taj Momen Mo0Hja CHa)XHY MOJPIIKY H3 cdepe
HayKe, a yjeIHO W O] HEBIAJWHUX OpraHus3aluja. YCTaBHO peAu3ajHUPAHE
Bucokor casera cynctBa y PenyOiunu CpOuju 2022. ronuHe 3aCHOBaHO je Ha
arCTPaKTHO] KPUTHLM YCTaBHHUX perrewma u3 2006. roquHe W Ha Ipenopykama
Berernmjancke komucuje. YcTaBHa pedopma TpaBocyha cmpoBemeHa  je
UCKJBYYMBO Ha OCHOBY HJEje Ila je eBPOICKH MOJEN NpaBOCYIHOT CaBeTa
ONTHMAJHO pelleHe. 3aHeMapyje ce YHMICHHLA Ja NMPABOCYIHH CaBeT, Y KOMe
BehuHy YMHE cyauje, MOXe MMaTH HE3aBHCHOCT M ayTOPHUTET CaMo Y MOJIUTHYKA
3pesoM npymTBy. Kako je ymopeaHO HCKYCTBO IOKa3allo, YCTaHOBJbABAHE
CHaXHOT TPaBOCYJHOI caBeTa HMa 3a MOCIEAUIY CHAKHHjE MPUTHCKE
MOJUTUYKUX TpaHa BJIAcTU. Y TOM CMHCIY, NPUXBaTamke EBPOIICKOT Mojela
MPaBOCYIHOT CaBeTa HHUje JOBOJbAH, a HU HYXKaH, YCIOB 3a 00e30ehuBame
HE3aBHCHOCTU cyiacTBa. Taj Mozjen ce NMpPOMOBHIIE Kao WACAIaH U Of Hera ce
OueKyje J1a OCTBapyje MO3UTUBHE PE3yJITaTe Y CBAKOj JAP)KaBH, Y3 'OTOBO MOTITYHO
3aHEMapuBamHC TpaI[I/IL[I/IjC U JOCTUTHYTOI' CTCII€HA IIPpaBHC U JICMOKPATCKE
Kyatype. EBporickn Mozien npaBoCyIHOT CaBeTa MaTh U OJ JPYTHX HEJ0CTATaKa,
01 KOJUX je HAjBaKHUjH HEJOCTATaK JEMOKPATCKOI JIerHTUMUTETa. OCTaBIbarbe
cyacTBa 0e3 HMKAaKBOI EKCTEPHOI HAJA30pa, y JpkaBamMa 0e3 JEeMOKpaTCKe
Tpajulyje, MOXe Ja BOAM KOPYILHMjH W WCKIbYYHMBaWmy OATOBOPHOCTH. Mmak,
€BPOIICKM MOJIeJI PABOCYJHOT caBeTa He Tpeba onmbanmBati. Mehyrtum, ymecto
Ja TeMeJpHO aHalu3upa J0Tajalllby Mpakcy Bucokor casera cyacTBa y3
yBakaBame HCKYCTBa Ipyrux napkaBa, CpOuja cmpoBoAM YCTaBHY pedopmy
npaBocyha y K0joj, 0 MHEPIUjU, HEKPUTUYKHU CIIEAW T3B. €BPOIICKE CTaHAapie
KOjU Cy KOHIMIMPAHHU HCKIJbYYHBO 3a MOCTCOLMjaINCTHYKE Ap)KaBe, ajlid HE U 3a
JIpkaBe ca Beh CHaXHOM JEMOKDPAaTCKOM TpaawmujoM. YWHM ce Ja ycTaBHA
pedopma y Cpbuju Hehe noHeTn yHanpeheme HE3aBUCHOCTH CyACTBa, Oyayhu nma
HHCY NAEHTH(UKOBAHH OCHOBHH KaHaJIM H-ETOBE IOJIUTH3ALIH]E.

Kmbyune peun: YcraB CpOuje; Bucoku caser cyxacrtsa; Ilomena BiacTw;

HesaBucHoct cyacTsa.
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X UDC/Y]IK 342.26(497.11)
IIpog. op Cnobooan I1. Opnosuh
IIpaBuu axynter Yuusepsutera y Hoom Cany

YPEBEIBE AYTOHOMHE ITIOKPAJUHE Y YCTABY PEITYBJIMKE
CPBUJE

Pemry6mmka CpOuja je yHHWTapHa JACLEHTpATIM30BaHA IpiKaBa, Kao W BehnHa
CaBpEMEHHX JAp)KaBa, alld Koja IMa U ofjpeljeHy CrennUIHOCT Y CBOM APKaBHOM
ypehemy — yOpajamo je y peTke IOpaBe Koje MMajy TepUTOPHjaHe ayTOHOMH]E.
AYTOHOMHE TIOKpajuHE Cy MOJUTHYKO-TepuTopujainHe jenuHune y CpoOwujum,
YCTaHOBJbEHE Kao OONUIM JICLCHTpaIu3alyje Ha CPEeAHBEM HUBOY BIACTH, UCIOJ
JP>KaBHOT @ M3HAJl JIOKJHOT HUBOA.
O0e ayrtoHoMHe mokpajuHe, BojBogamua u KocoBo u Meroxuja, ycraBHa Cy
KaTeroprja —OCHOBaHE Cy YCTaBOM M HajBOKHHjU €JIEMEHTH HH-HXOBOT I0JIOXKaja
NpeAMET Cy YCTaBHUX HOpMHU. bike ypeheme monoxaja ayTOHOMHHX TTOKpajUHA
IpenMeT je 3aKOHCKUX ¥ MOA3aKOHCKHX mpomuca. Mmak, AyTOHOMHa TOKpajuHa
KocoBo m Metoxuja je, 3a cana, 300r HENOBOJPHUX IOJHTHYKHX OKOJHOCTH,
ocTaja caMoO YCTaBHA KaTeropuja HEMOTIYHO ypeheHa jep beH I0JoXaj, MoJ
UMEHOM ,,CYIITHHCKE ayTOHOMHje“, HHje OJDKe peryiucaH 3aKOHOM HHU
mom3akoHCkiM akTima CpOuje (HHje moHeT mocebaH 3aKOH O CYIITHHCKO]
ayroHomujn). llITaBuie, Ha TOj TEPUTOPHjU CEe HE MPUMEHYje CPIICKO MTO3UTHBHO
mpaso Beh mponucu camomnporiaiese ,,Peny6nnke KocoBo®, Tako ma ce ycraBHe
oxpeade 0 ayTOHOMHjH THYY, IPAKTHYHO, camMmo BojBoanHe.
Ono mro Ycra ypehyje mo nuramwy TepuTopujaliHe ayTOHOMHjE jecy cliienehun
eJIEMEHTH: JIe(UHHUIIMja OJHOCHO T10jaM, 3aTUM MOKPajHUHCKA HAJJISKHOCT, TIPaBo
Ha ypehuBame opraHa, QuHaHCHje, akTe W 3alITUTY. Y 3ajeHUYKUM olpeadaMa
KOje ce THYy U JIOKQJIHE CaMOylpaBe HEKe O OBUX CTaBKH C€ HeNOTPeOHO
NOHABJbAjy, a ypeheHu Cy: mojam, pasrpaHHyYCHE M MOBEPABAKE HAIICKHOCTH,
NpaBo Ha CaMOCTAJHO ypehuBame OpraHa, CKyNIITHHA ayTOHOMHE MOKPajuHe U
capajiiba ayTOHOMHHX MOKpPajHHa U JIOKaJHUX CaMOYIIpaBa.
Kibyuyne peum: VYcraBHH TIONOXKaj ayTOHOMHje, NeQHHUIMja ayTOHOMHU]e,
HaJUIe)KHOCT, MOKpajuHCKe (UHMHAHCHje, TOKPAajUHCKU aKTH,
3amTHUTa ayToHOMHe nokpajune, AIT BojsoauHa.

REGULATION OF THE AUTONOMOUS PROVINCE IN THE CONSTI-
TUTION OF THE REPUBLIC OF SERBIA

Like most contemporary states, the Republic of Serbia is a unitary, decentralized
state, but it also has a unique state organization—we count it among the rare states
that have territorial autonomy. Autonomous provinces are political-territorial units
in Serbia, established as forms of decentralization at the middle level of authority,
below the state, and above the local level.

* sorlovic@pf.uns.ac.rs
ORCID ID: 0000-0002-9172-1254
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Both autonomous provinces, Vojvodina and Kosovo and Metohija, are a
constitutional category; they were established by the Constitution, and the most
important elements of their position are subject to constitutional norms. In more
detail, regulation of the position of autonomous provinces is the subject of statutes
and by-laws. However, for the time being, due to unfavorable political
circumstances, the Autonomous Province of Kosovo and Metohija is only an
incompletely regulated constitutional category because its position, under the
name of "essential autonomy," is not regulated in more detail by the statute and
by-laws of Serbia (no separate law on essential autonomy was adopted).
Furthermore, the self-proclaimed "Republic of Kosovo" regulations, rather than
Serbian law, govern that territory, effectively limiting the constitutional provisions
on autonomy to Vojvodina.
The Constitution regulates various elements related to territorial autonomy,
including the definition or concept, provincial jurisdiction, the right to regulate
authorities, finances, acts, and protection. In the common provisions that also
concern local self-government, some of these items are unnecessarily repeated,
and the following are regulated: the concept, delimitation, and entrustment of
jurisdiction; the right to self-regulate bodies; the assembly of an autonomous
province; and the cooperation of autonomous provinces and local self-
governments.
Keywords: constitutional position of autonomy, definition of autonomy,
jurisdiction, provincial finances, provincial acts, protection of the
autonomous province, AP Vojvodina.
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UDC/Y K 342.4(497.11)
Ipog. Op Bradan Ilempos”
Acucmenm Anexcanoap L{eemxosuh, LLM 7
[IpaBHu (akynreT YHUBep3uTeTa y beorpany

N3A30BU KJTIACUYHOI' KOHIEIITA YCTABOTBOPHE BJIACTH -
CJIIYYAJ CPBUJE

KiacuuHM KOHLENT YCTaBOTBOPHE BJACTH KOjU WHCUCTHPa Ha HOPMAaTHBHO)]
cBemohn Hapoaa Kao HKEHOT HOCHOI@, OCTA0 je MPHIMYHO YCTaJbeH y YCTABHO)]
teopuju. Pa3Boj oBor kowienra, on Cjejeca, npeko llImura, 10 maHammux gaHa
010 je TakaB Jia HEOrPAHUYEHOCT YCTABOTBOPHE BIIACTH U HE€HA HEBE3aHOCT OMIIO
KakBUM OrpaHuuekhuMa HUje JgoBoljeHa y mutame. Melhyrum, mporec
MHTEPHAIMOHAIN3AIMj€ YCTABHOI MpaBa U IMPOMEHE MMapaJurMU KIACHYHOT
KOHCTHUTYIHOHAIIM3MA OWTHO Cy YTHIAJe HAa OBAaKO JC(HHHUCAHY YCTABOTBOPHY
BJIACT.

TpenytHO crame, MelyTum, BULIeCTPyKO je KoMiuiekcHo. C jeqHe cTpaHe, yjora
MeljyHapoHe 3ajefIHUIC Y MOjeIMHUM CHUTyalljaMa JIOHOIICHkAa ycTaBa Owia je
orpoMHa (Hekaza je, kao y ciuydajy boche u XepuerosuHe, MeljyHapomHa
3aje/lHUNA caMa OWia yCTaBOTBOpHA BJACT), JOK ca JApyre, NMpUMEpH 3eMaba
Jlatuncke AMepuke, y KOjUMa Ce IOHOBO ,,IIOMyJapu3yje’ mojaM HapoaHe
CYBEPEHOCTH, MMOKAa3y]jy MOBpPaTaK ,,KOPEHUMA"".

Mehytum ytunaj mehynaposHe 3ajeqHAIIE Ha TIPOIIEC JOHOIICHA YCTaBa JaHac je
necriopan. IlltaBuiie, Moxe OuUTH BHIIECTPYKO KopuctaH. HoBe okomHOCTH
rI00aIM30BAHOT CBETA MOCTABIbAjy OIPAHUYChA y MPOIECY JOHOIICHA YCTaBa y
CMHCITy MpPUXBaTamka jEHOr KOpIyca YHHBEpP3aJHHX, OCHOBHHX mpaBa. Ty ce
yJiiora MojequHUX Mel)yHapomaHuX opraHu3aiuja mojaBjbyje Kao mokesbHa. To je
NPU3HaE Jla CyBEPEHOCT HHUje Y MOTIYHOCTH OMHHUIIOTEHTHA Kateropuja — 6ap y
Jiely Koju ce Thdye HeoTyhuBMX OCHOBHMX mpaBa. Y mnpaBy je Ennpjy Aparo
(Andrew Arato) kazia TBp/¥ Ja MPOIIEC TOHOIICHa yCTaBa Mopa 1a Oy/ie 3aCHOBaH
Ha H7ejaMa KOHCTHTyHHOHaam3Ma. [lojearHe opranu3aiiije nomyT BeHenunjaHcke
KOMHCH]€, yIeCTBYjy Kao CaBETOAaBIH Yy IOCTYIKY JOHOIICHa U UTPalhe YCTaBa
YrMeE MOTY JIa CIIpeye MOTEHIUjaHO YIPOXKABAHE WK YPYIIaBaAkhe JeMOKPATCKUX
nopenaka, 0e3 o003Mpa Ha TO IITO HEMajy YIOPHUIITE Y HAIMOHAIHOM
JIEMOKPATCKOM KOHCEH3YCY.

Cpbuja je HemaBHO mpomuia Kpo3 mnpoliec npomene Ycrasa o 2006. ronune y
Jely Koju ce Thde npaBocyha. Y ToMm mporiecy ce Mory IpenosHaru jiBe ¢asze —
j€/Ha je TOHOIICHE YCTaBa, ITO j€ YIMIH-EHO MMOLITOBAEM PEBU3HOHE MIPOLEaAYpe
Kojy je moctaBuo YcrtaB ox 2006, y3 TOTBpAy NpEIOKESHHX H3MEHa Ha
pebepennymy; apyra je 3HaATHO IMpa, a TO je (aza u3rpajame ycTaBa, OJTHOCHO
YuTaBa IMpUINpEeMa aMaHJIMaHa, Kao W ,IpUIpeMa jaBHOCTH® 3a MpPOMEHE, IMpe
caMoOT TJlacama O WhHMa, TIe je yiora BeHenujaHcke KOMHCHje Owmiia Beoma
3HauajHa. OBaj paj yrpaBo MOKyIIaBa Jia MPEeTXO0AHO MOCTABJHEH TEOPHjCKH OKBHP
MIpUMEHN Ha ciyd4aj ycTaBHHX mpomena y CpOuju ox 2022. ronwHe W Ja Ha Taj

* vpetrov@ius.bg.ac.rs
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Ha4YWH OATOBOPH Ha NHUTAKE Oa JIU je 3auCTa KJIACUYHHU KOHIECIIT YCTaBOTBOPHE
BJIACTH CYIITHHCKHU TPOMEHECH.

CHALLENGES TO THE CLASSIC CONCEPT OF CONSTITUENT
POWER: THE CASE OF SERBIA

The classic concept of constituent power, which emphasizes the normative
omnipotence of the people as its bearer, has remained deeply rooted in
constitutional theory. The development of this concept, from Sieyes to Schmitt to
the present day, has been such that the unlimited nature of constituent power and
its independence from any constraints have not been questioned. However, the
process of the internationalization of constitutional law and the shifts in paradigms
of classical constitutionalism have significantly influenced the concept of
constituent power defined in this way.

The current situation, however, is complex in many ways. On one hand, the role of
the international community in certain constitution-making processes has been
immense (e.g., in the case of Bosnia and Herzegovina, the international
community itself acted as the constituent power), while on the other hand,
examples from Latin American countries, where the notion of popular sovereignty
is once again being "popularized," show a return to “the roots.”.

Nevertheless, the influence of the international community on the process of
constitution-making is undisputed. Moreover, this process can be highly beneficial
in many ways. The new circumstances of a globalized world place limits on the
constitution-making process in terms of accepting universal fundamental rights.
Here, the role of certain international organizations becomes desirable. This is a
recognition that sovereignty is not a completely omnipotent category—at least in
the part that concerns inalienable fundamental rights. Andrew Arato is right when
he argues that the process of constitution-making must be a procedure built on
ideas of constitutionalism. Certain organizations, like the Venice Commission,
participate as advisors in the processes of constitution-building and constitution-
making, helping prevent potential threats or the erosion of democratic orders, even
though they do not have a foundation in national democratic consensus.

Serbia recently underwent a process of amending its Constitution from 2006 in the
part concerning the judiciary. In this process, two phases can be identified: one is
the adoption of the constitution, which was done by adhering to the revision
procedure set by the Constitution from 2006, with the proposed changes
confirmed by a referendum; the other, much broader, is the phase of constitution-
building, which involved the preparation of amendments and the “preparation of
the public” for the changes before the vote, where the role of the Venice
Commission was highly significant. This paper seeks to apply the aforementioned
theoretical framework to the case of the constitutional changes in Serbia and thus
address the question of whether the classic concept of constituent power has
indeed been fundamentally altered.
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UDC/Y]K 342.4(497.1)“1974“

Hpog. dp Fopan Mapkosuli’
[IpaBam akynreT YHuBep3urera y Mcrounom CapajeBy

YCTAB C®PJ O]1 1974. TOJUHE — (KOH)®EJIEPATU3ALNIA
CABE3HUX HHCTUTYLUJA?

Ycrap Conujanuctuuke ®DeneparuBHe PemyOmmke JyrocnmaBuje on 1974.
TOJIMHE YHHO je OpOjHEe HOBUHE Y YCTABHH W TIOJMTHYKU CHCTEM 3eMJbe. Ehrme
jé Ha  MHOTO  JeTabHUjH, JIOHEKIIE W  JpyradMju, Ha4YHH
KOHCTHTYIIMOHAJIM30BaH CaMOYNPAaBHH CUCTEM. YUYHIEHE Cy KpyIHe
MPOMjeHe Y IPUPOJIN JYTOCIOBEHCKOT (efiepannima, Koje cy yTHIaie He caMo
Ha IOJIOKa] (emepaliHe ApkaBe U (eaeparHuX jearnHuIa (Kao ¥ ayTOHOMHHUX
MOKpajuHa), HET0 M Ha OpraHM3allMjy BJIACTH CaBEe3HE JpXKaBe, Ila U OICer
KOHCTHTYIIMOHAIIM3aLMje camoylpasbatba. L{ib pajga je na ce aHammsupajy
MpOMjeHe y OpTaHHU3alHjA U HAYHHY (DYHKIIMOHUCAmA CABE3HUX MOJTMTHIKHX
MHCTUTYIMja W OJATOBOPHM Ha IHTamke Ja JH je W3BpIICHA IHHXO0BA
cBeoOyxBaTHa  KoH(penepanuzanuja. AHaimm3a  Hehe  Outm  camo
YCTaBHOIPaBHA, HETO W UCTOPHjCKA W TOJMTHKOJIOINIKA, jep Tpeba MpaTHTH
€BOJIYIIMjY OBMX MHCTUTYIMja W OO0JaCHUTH 3allTO CYy H3BPIICHE TaKBE
npomjene. OcuM Tora, Tpeda CKpeHyTH NMaXlby Ha YHECHUILY J1a je MpUpoaa
OBUX HWHCTHUTYIHMja yTHIAJa HAa TO Ja CaMOYIpaBJbalke OyAe HajMarme
NPUCYTHO y BUXOBOM HAuMHY paja W OMIydhBama, Yak ¥ CcaMo Ha
HOPMAaTUBHOM U HOMUHAJTHOM HHUBOY.

Kibyune pujeun: VYcra COPJ; CaesHe MNOJUTHYKE WHCTUTYIH]E;

Odenepanuzam; Kondenepanmzanuja; Camoynpasibarme.

YUGOSLAYV 1974 CONSTITUTION—(CON)FEDERALIZATION
OF THE FEDERAL INSTITUTIONS?

The Constitution of the Socialist Federal Republic of Yugoslavia (1974) made
significant changes in the constitutional and political system. The constitution
codified the self-managing system in more detail and, to some extent, in a dif-
ferent manner. Significant modifications to Yugoslav federalism considerably
shaped the roles of the federal state, federal units, and the autonomous prov-
inces. The organization and functioning of the federal state, as well as the
scope of self-management, had been changed.

The aim of the work is to analyze changes in the organization and functioning
of the federal political institutions and to answer the question of whether they
had undergone overall confederalization. We will primarily conduct the analy-
sis from a constitutional viewpoint, while also incorporating historical and
political aspects. This is necessary to understand the evolution of these institu-

* goran.markovic@pravni.ues.rs.ba
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tions and the reasons behind these changes. Moreover, it's crucial to clarify

how these institutions' inherent characteristics contributed to the minimal rep-

resentation of self-management as the guiding principle of their operations,

even at the normative and formal levels.

Keywords: Constitution of the SFRY; Federal political institutions; Federal-
ism; Confederalization; Self-management
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UDC/Y]K 352.075(497.11)
IIpogh. op Mapxo Cmanxosuh’
IIpaBuu akynter YHuBep3utera y beorpany

YJIOTA U OBJIAIREILA ITIPUBPEMEHOI' OPTAHA Y
JIOKAJIHOJ CAMOYIIPABU C IOCEBHUM OCBPTOM HA I'PA/]
BEOT'PAJ

VY pany ce aHanmM3upajy CTaTyc W OBJAIIhema MPUBPEMEHOT OpTraHa y
JokanHoj camoymnpasu y PenmyOomuum CpOuju. Y yBOJHOM H3Jaramy ce
U3JaXy TPEHIOBHU Y pa3B0ojy YCTaBHOCTH y OCIEABUX CTOTHHAK TOTUHA, KOJU
Cy JOBEIIN JI0 CHa)KeHha er3eKyTHBE U CKpahnBama MOCTyIaKa 3a JOHOIICHE
npomnuca. HakoH Tora, n3naxe ce 3aKOHCKH I0JIOKa] IPUBPEMEHOT OpraHa y
nokanHoj camoympaBu y Penybmuum CpOuju u ykasyje ce Ha cinabocTu
Bakehnx HOpMaTHBHHMX peliema. [locebaH aeo wW3iarama OJIHOCH Ce Ha
MOJIOXKa] TIPUBPEMEHOT OpraHa y rpaay beorpany u meroBo GyHKIMOHUCAE
y TpaKkcH. Y 3aKJbydHOM JIeNly pajia CyMHUpajy ce pe3ylITaTH UCTpaKuBamba U
npemtaxxy MoryhHocTH 3a yHampeherse HOPMH O MpPUBPEMEHOM OTrpaHy
JoKaiHe camoymnpase y Peny6munu Cpouju.

Kibyune peun: Jlokanna camoynpasa; [IpuBpemenn opran; I'pan beorpan.

THE ROLE AND COMPETENCIES OF THE TEMPORARY
AUTHORITY IN LOCAL SELF-GOVERNMENT WITH SPECIAL
REFERENCE TO THE CITY OF BELGRADE

The paper analyzes the status and competencies of temporary authorities in
local self-government in the Republic of Serbia. The introduction discusses
the trends in the development of constitutionalism in the last hundred years,
which led to the strengthening of the executive branch and the shortening of
procedures for adopting regulations. Next, we analyze the legal position of the
temporary authority in local self-government in the Republic of Serbia,
highlighting the shortcomings of the current normative solutions. A special
part of the article refers to the position of the temporary authority in the city of
Belgrade and its functioning in practice. The final part of the paper
summarizes the results of the research and suggests possibilities for improving
the norms of the temporary branch of local self-government in the Republic of
Serbia.

Keywords: Local self-government; Temporary body; The City of Belgrade
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UDC/YJIK 342.727

IIpog. op Jerena Bytmoeuh*
Hoy. op Anuxa Kosauesul’
[IpaBHu (akynreT YHUBep3uTeTa y Kparyjesity

3JIOYHHOTPEBA ITPABA HA TIPUCTYII UHOOPMAIIUJAMA O]
JABHOI 3BHAYAJA

Cnoboman mpuctyn wuH(popManujama oIl jaBHOT 3aHauaja, y PemyOmuum
Cpbuju, pazBuja ce y OKBUpHMa 3aKOHCKE perynatuBe Beh aBanecer roamHa,
aJIM TIpaKca je Mmoka3ajra MHOroOpojHe moTenkohe Koje mpou3uiiase U3 meroBe
3noynotrpede. [IpBoouTHU TekcT 3akoHa 0 HH(OpMalMama oJ] jaBHOT 3Hayaja,
ma CBe JI0 MOCJIEeIHBUX U3MEHa U JIOMyHa, Caap)ao je HOpMY KOojoM je Omia
peryimcaHa 31oynorep0a npasa Ha MpucTy HHpopMmanujama. Hanme, 6uio je
MPOTHKCAHO Ja OpraH BiacTu Hehie Tpakuomy oMoryhnTH OCTBapUBamE MpaBa
Ha NpHCTYHn HH(OpMalujaMa oOJf jaBHOI 3Hauyaja, a HApPOUUTO YKOJHUKO je
TpaXkelkhe HEPa3yMHO, YeCTO, KaJa ce IMOHaBJba 3aXTEB 3a MCTUM HIH Beh
nobujeHuM WH(pOpManMjamMa WJIM KaJa ce Tpakd IPEBEIUKH  Opoj
uHpopMmanmja. UumeHHWIa je Ja je oBakBa ojpenda caapxkaia J10ocTa
MpaBHUYKK HejaCHUX M HeonpeheHux Qopmynaiuja, moceOHO jep ce IMmof
3JI0yNOTpeOOM TMOJIpa3yMeBao TpaXeme NpeBelIuKor Opoja wH(opmanuja -
IITO TpENCTaB/ba MpaBHU cTaHmapi. AHanuszupajyhu npakcy IToBepenuka 3a
3amTUTY MH(OpPMaIja oJ] jaBHOT 3Hauyaja W 3alITUTY MMOoJaraka O JIMYHOCTH,
anu W npakcy YmnpasHor cyna CpOuje, Te umMajyhu y BuIy Opoj ¥ CapyKUHy
3axTeBa KOjU Cy Y MEpHOIY OJf U3MEHE 3aKOHA ITOJHETH, MOTPEOHO je Kpo3
HM3MEHYy 3aKoHa O CJI0O0JHOM MPUCTYMNy WHOpMaIHjaMa Ol jaBHOT 3Hayaja,
BpaTHUTH TI0jaM 3JI0yNOTpeOe MpaBa, Kao jeJHOT OJ Pa3liora Ha OCHOBY KOjUX
ce MOXK€ OAOMTH 3aXTEB 3a MPUCTYNOM HH(QOpMalMjamMa O]l jaBHOT 3Ha4yaja.
Hctnuemo ma je y Oyayhoj eBeHTyamHOj HM3MeHM 3aKOHAa HEOIXOJHA
aJIcKBaTHA M 32 MPaKCy pa3yMJBHBH]jY yrmoTpeda TepMHHa ,,3aIITHTa HHTEpeca
jaBHOCTH” W ,j3aIlITHTAa MpaBa APYrHX JUIA”, ca IITO Mamke MPABHUYKH U
HOPMaTHBHO Heoapel)eHuM eJeMeHTHMa MojMa 3JI0ynoTpede mpasa.
Kibyune peum: 3nmoynorpeba mnpaea; MHbopmaruje o7 jaBHOT 3Hauaja;
[oBepenuka 3a 3amrTuTy HH(POpMANHja O jaBHOT 3HaYaja U
3alITUTY IoJiaTaka O JIMYHOCTH, praBHI/I cyna
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ABUSE OF THE RIGHT TO ACCESS INFORMATION OF PUBLIC
IMPORTANCE

Free access to information of public importance in the Republic of Serbia
has been developing within the framework of legal regulations for twenty
years, but practice has shown numerous difficulties arising from its misuse.
The original text of the Law on Information of Public Importance, up to the
last amendments, contained a norm that regulated the misuse of the right to
access information. Specifically, the law stipulated that the authority would
not permit the requester to exercise the right to access information of public
importance, particularly if the request is unreasonable. This often occurs when
the requester repeatedly requests the same or previously obtained information,
or when they request an excessive amount of information. The fact is that such
a provision contained a lot of legally vague and undefined wording, especially
since abuse meant asking for too much information, which is a legal standard.
Upon analyzing the practices of the Commissioner for the Protection of
Information of Public Importance and the Protection of Personal Data, as well
as the Administrative Court of Serbia, and considering the volume and nature
of requests submitted since the law's amendment, it is imperative to reinstate
the concept of abuse of rights in the Law on Free Access to Information of
Public Importance. This will serve as a basis for rejecting requests for access
to information of public importance. We point out that in the possible future
amendment of the law, it is necessary to use the terms “protection of public
interests" and "protection of the rights of other persons" with as few legally
and normatively undefined elements of the concept of abuse of rights as
possible.

Keywords: Abuse of rights; Information of public importance; Commissioner
for the Protection of Information of Public Importance and Personal
Data Protection; Administrative Court.
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OLLEHOYHBIE KATEI'OPUH B ITPABE KAK CPEJICTBO JJIs1
3JIOYIIOTPEBJIEHMS ITPABOM

Hcnonbs3oBaHuE B 3aKOHOAATEILCTBE OLEHOYHBIX KAaTETOPHUN SIBISETCS
OIHUM M3 IPUEMOB HOPUIMYECKOM TEXHUKH. VICronb30BaHME OLICHOYHBIX
KaTeropuil B NpaBe, HEOAHO3HAUYHO BOCIPUHMMAEMOE KaK Y4YE€HbIMH, TaK U
npakTukamMu. C OIHOM CTOPOHBI, HATMYME OIEHOYHBIX KaTeropui MO3BOJISAET
CyJaM WM HHBIM TPaBOIPUMEHUTENSIM MpPUHUMATh Oojiee 00OCHOBaHHBIE
peleHnsl, MakCUMAallbHO YYHTHIBATH BCe 00cTOsTeNbCTBA Aena. C mpyroi
CTOPOHBI, OOJIBIIOE KOJMYECTBO OLEHOYHBIX KAaTEropuil CO3MAeT MOYBY IS
KOPpYILUU U 3J0yNOTpeOiieHus] MpaBoM. bBONBIIYI0 pojib B TOJIKOBAHHUU
OLICHOYHBIX KaTEeropuidl HWIrpaloT pPYKOBOIALIME Pa3bACHEHHsS BBICLIMX
cyneOHbIX MHCTaHIME. OJHAKO HEPEIKH Ciydal, KOTJa BBICIINE CyIeOHbIE
WHCTaHIUU JAlOT TOJIKOBaHHE OJHMX OLICHOYHBIX KAaTETOPHUN IMOCPEICTBOM
WCIONB30BaHUs Jpyrux. B cBs3u ¢ yeM, poib M 3HAYEHHE OLEHOYHBIX
KaTeropuii B IIpaBe — TeMa aKTyajbHas, TpeOyIomas riry00KOro OCMBICTICHUS
KaKk C [OO3WIHUKU JOKTPUHBI, TaK W C MO3UIUU HpaBOHpHMeHHTeHBHOﬁ
NpakTUKU. B 1TaHHOM HCClIeIOBaHWUHM, HWCIHOIb3YS AaKCHOJIOTMYECKHH U
CPaBHUTEIIBHO-TIPABOBOM METOJbI, MPEMJIAracTCsl HAyYHbId U MPAKTUYECKUI
B3MJIS[L HA Psii TPoOJIeM, ¢ KOTOPBIMH CTaJKWUBAIOTCS CyOBEKTHI pa3iIMYHBIX
HpaBOOTHOLHeHI/Iﬁ, TNPUMCHSAA U TOJIKYSI OICHOYHBIC KaTCTOPpUH. B PE3YNbTATE
Yero aBTOp MPHUXOAMT K BHIBOAY O TOM, YTO MPAaBHJIBHOCTb HCIOJIb30BaHMS
OIICHOYHBIX KAaTEropui, rapaHTUPOBAHHOCTh OT 3JI0YMOTPeOJICHUI TPaBOM BO
MHOTOM  ONpPEACIIAOTCA YPOBHEM IIPABOCO3HAHUA  IMPABOIIPUMCHUTEIIA,
OCHOBaHHOM Ha au(QepeHIupOBaHHOM Momxome. UTo B CBOIO ouepens
MO3BOJIUT OXBAaTHTh HOPMATHBHOW periaMeHTaIred Kpyr pa3HOOOPa3HBIX
MPOSIBJICHUH  JEHCTBUTENBHOCTH, MPHUAACT THOKOCTH M CTAOMIBHOCTH
MPaBOBOMY  PETYJIHPOBaHWIO, H  CTAaHET  CIOCOOOM  3alIUThl  OT
370ynoTpeOIIeHni, a He Ha00OPOT.

KiroueBble ciaoBa: OrcHOYHBIC KaTeropuy; 3JIOYNMOTPEOJSCHHE TIPaBOM,;
Kpurepun mnpaBonpumenenus; CynmeOHas IIpaKTHKa,
[IpaBooTHOMIEHNS.
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EVALUATIVE CATEGORIES IN LAW SERVE AS A MEANS TO
ABUSE THE LAW

The utilization of evaluative categories within the context of legislation
represents a fundamental aspect of legal technique. The use of evaluative
categories in law is a topic that is perceived ambiguously by both scientists
and practitioners. On the one hand, the presence of evaluative categories
allows courts or other law enforcers to make more reasonable decisions and to
take into account all the circumstances of the case to the maximum extent
possible. On the other hand, a large number of evaluative categories creates a
ground for corruption and abuse of law. The interpretation of evaluative
categories is significantly influenced by guidance from higher courts.
However, it is not uncommon for higher courts to utilize other evaluative
categories to inform their interpretation. In this regard, the role and
significance of evaluative categories in law is a topic that requires further
investigation and analysis from both doctrinal and practical perspectives. This
study employs axiological and comparative-legal methods to present a
scientific and practical perspective on the challenges encountered by
individuals engaged in diverse legal relationships, with a particular focus on
the application and interpretation of evaluative categories. The author's
findings suggest that the efficacy and fairness of the use of evaluative
categories, as well as the protection against the misuse of legal rights, are
largely contingent upon the level of legal consciousness and a differentiated
approach on the part of the executor of law. This, in turn, will facilitate the
coverage of a range of diverse manifestations of reality through normative
regulation, provide flexibility and stability to legal regulation, and serve as a
means of protection against abuse rather than being a conduit for such abuse.

Keywords: Evaluative categories; Abuse of rights; Criteria of law

enforcement; Judicial practice and legal relations
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PRAVO NA SLOBODNE IZBORE S OSVRTOM NA PRAKSU
USTAVNOG SUDA BOSNE | HERCEGOVINE

Vaznost prava na slobodne izbore za drzave Clanice Vije¢a Europe ogleda se u
Cinjenici da ono sadrzi karakteristicno nacelo demokracije. Iako je u
Konvenciji formulirano na specifican nacin, pravo na slobodne izbore
obuhvaca subjektivna prava, aktivno i pasivno bira¢ko pravo. Drzave imaju
Siroku slobodu procjene pri nametanju ogranicenja, ali svojim postupcima ne
smiju narusiti samu bit prava na slobodne izbore. Ustav Bosne i Hercegovine
ne navodi ovo pravo eksplicitno, ali je ono viSestruko zajam¢eno u Bosni i
Hercegovini te je bilo predmetom razmatranja pred Ustavnim sudom Bosne i
Hercegovine. Autori u radu istrazuju praksu Ustavnog suda u vezi s pravom na
slobodne izbore te uskladenost ustavnosudske prakse s pravnim stajaliStima
Europskog suda za ljudska prava. Rezultati istrazivanja ukazuju da Ustavni
sud konzistentno slijedi praksu Europskog suda u pogledu opsega ovog prava i
prihvatljivih ogranicenja, a novija praksa pokazuje odlu¢nost Ustavnog suda
Bosne i Hercegovine da osigura postivanje ovog prava kako ono ne bi bilo
samo teorijsko i iluzorno, nego prakti¢no i djelotvorno.
Kljuéne rije¢i: Pravo na slobodne izbore; Ustav Bosne i Hercegovine;
Ustavni sud Bosne i Hercegovine; Europski sud za ljudska
prava; Ograni¢enja prava na slobodne izbore

THE RIGHT TO FREE ELECTIONS WITH REFERENCE TO THE
CASE LAW OF THE CONSTITUTIONAL COURT OF BOSNIA AND
HERZEGOVINA

The right to free elections holds significant importance for the member states
of the Council of Europe, as it encompasses a fundamental principle of
democracy. Although it is formulated in a specific way in the Convention, the
right to free elections includes subjective rights, the right to vote, and the right
to stand for elections. States have a wide margin of appreciation for imposing
limitations, but their actions must not undermine the very essence of the right
to free elections. The Constitution of Bosnia and Herzegovina does not
regulate this right explicitly, but it is guaranteed in multiple ways and was

* cvija.jurkovic@pf.sum.ba
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examined before the Constitutional Court of Bosnia and Herzegovina. In the
paper, the authors analyze the Constitutional Court case law regarding the
right to free elections and its compatibility with the legal reasoning of the
European Court of Human Rights. The research results indicate that the
Constitutional Court consistently follows the case law of the European Court
of Human Rights regarding the scope of this right and acceptable limitations.
Also, recent case law shows the determination of the Constitutional Court of
Bosnia and Herzegovina to render this right practical and effective, not
theoretical and illusory.
Keywords: Right to free elections; Constitution of Bosnia and Herzegovina;
Constitutional Court of Bosnhia and Herzegovina; European Court of
Human Rights; Limitations of the right to free elections.
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Ipasuu ghaxyamem y Hosom Cady

THokpajuncka 3awmumnuya epalana-om6yocmanKka
JoBan Kuexesuh, mactep HpaBHI/IKT

Jlokannu omb6yocman epaocke onwmune Cmapu I pao, Beoepao

SAHITUTA JbYJACKHUX ITPABA-ITPABHU OKBUPU U NU3A30BU Y
ITPAKCH

YwuHU ce Ja JbyNICKa MMpaBa HUKaJa paHuje HUCY OMIIa OBaKo 3amTrheHa HUTH
mpoMoBHcaHa kao y 21. Beky. MelyyHaponHu ¥ HalMOHAIHY MPAaBHU OKBUPU
CTaJIHO Ce IMpe Nperno3Hajylin HoBa Jby/ICKa IIpaBa, Kao NMpaea Koja cy 0JyBeK
mocTojana W TpUIajana JbyAuMa , 9aK W Ipe BUXOBOT polema, amm ux
moceOHa MpaKkTUYHA XPadpOoCT W3BJIaYM Ha MOBPIIMHY CBAKOIHEBHOT XHBOTA,
yrHehr MX BUIJbUBHjHUMA M CAMHM THM EbHUXOBE THTYyJape-pamUBUjUMa. be3
aJIeKBaTHE 3alITHUTE JbYACKHX IIpaBa HeMa HH INPaBHE CHUTYPHOCTH, & CAMUM
THUM, KOHIIENT TpaBHE Ap)KaBe Ka0 OCHOBE IEMOKPATCKOT APYIITBA IMOCTaje
HEMOCTOjaH U 3HaUajHO YIPOXKEH.

HakoH KpaTKor TEOpHjCKOT TpEACTaBJbama IMOTpeOC W HauYWHA 3aIITHTE
JBYIICKUX TIPaBa, ayTOPH, CBAKO Y OKBUPY CBOj€ TCPUTOPHjAITHE HAIIC)KHOCTH,
MpeCTaBsbajy MpUMEpe U3 MpakKce TIe Cy MPaBHUYKO 3HAME, YMEIIHOCT,
KOHTHHYHHHpaHA capaima ca JAPYIHMM JpXKaBHAM OpraHuMa Kao H
HEeTmoKoNeOJpMBa BOJbA Ja C€ JbYACKA IpaBa Kao KOHIENT aJeKBATHO
IIPOMOBHUILY U 3aIITUTE, NPEICTABJbEHU Kao IMOAPIIKA KOHIENTY JbYACKUX
IpaBa ¥ BbUXOBOT IIYHOT OCTBapEmn-a.

Kibyune peun: Jbyncka npasa; 3amruta; M3a3oBu.

PROTECTION OF HUMAN RIGHTS-LEGAL FRAMEWORK AND
CHALLENGES IN PRACTICE

It seems that human rights have never before been so protected or promoted as
they are in the 21st century. International and national legal frameworks are
constantly expanding, acknowledging new human rights as rights that have
always existed and belonged to people, even before their birth. However, it
takes special practical courage to bring these rights to the forefront of
everyday life, increasing their visibility and, consequently, making their
holders more vulnerable. Without adequate protection of human rights, there is
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no legal security, leading to instability and significant threats to the concept of
the rule of law as the foundation of a democratic society.

Following a brief theoretical overview of the need for and methods of
protecting human rights, the authors, each within their own territorial
jurisdiction, present examples from practice that demonstrate legal knowledge,
other skills, ongoing cooperation with other state bodies, and an unwavering
commitment to adequately promote and protect human rights as a concept.
These examples serve as support for the concept of human rights and their full
realization.

Keywords: Human rights; Protection; Challenges.
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PE®EPEHAYM U HEIIOCPEJHA JEMOKPATHUJA Y IIPAKCH
YCTABHHUX CYJOBA

YcraBHU CyIOBH W HajBUIIEC CYICKE WHCTAHIC HMajy BaXHY YIOTY ¥y
peryiucamy IpaBa Ha JUPEKTHY IEMOKPATHjy Y yImopenHoM mpaBy. Hbrxoa
HAJUISKHOCT je Y IIMPOKOM PAacliOHy y IpoleaypaMa MeXxaHH3aMa JUPEKTHe
JIeMOKpaTHje, OJ oJ00pema HapoJHE HHHIHWjaTHBE, OJUIyYHBama O
YCTaBHOCTHU IPOIKCA Ha OCHOBY KOjUX c€ oApikaBajy pedepeHmymu (mpaBHa
OCHOBa pedepeHnyma), pasmarpama pedhepeHIyMCKOT MuTama (ITyHOBaKHOCT
pedepeHayMCKOr  TUTama), Badupanuje (MOTBphUBama)  pe3ynTara
pedepennyma, ma 10 CIIOKEHHjUX NHTama y Be3W ca MPaBOM Hapojga Ha
caMmoorpeieJbelbe. Y OBOM paly je NpeaMeT aHajiu3e Ipakca yCTaBHUX
cynoBa y OWBINO]j JyrociaBuju, Kao M OIJIyKe YCTaBHHX cynoBa y Hranuju,
Hemaukoj n [lInanuju, anu u BpxoBHor cyna y Bennkoj bputanuju. [ToceOna
naxma je mnocBehena omrynu BpxoBHor cyma y Kanamu moBogom
pedeperayma y Kebeky u cTBapame TeopHje ,,JIO3UTHBHHX o0aBe3a‘.
Omnyke v MHIIUbEHa (YCTAaBHUX) CYJIOBA jeIaH Cy O] Haj3HAYHWjUX H3BOpA 3a
(bopMynucame cTaHaapia ¥ CMEpHHLIA O OJIpXKaBamy pedepeHayma u Ipyrux
o0JvKa HemocpeaHe JeMOKpaTHje, TONMyT HapoJHE WHHUIMjaTHBE, Y
MelhyHapooHOM W YHyTpamlmbeM IpaBy. AYTOpH CMaTpajy nIa ce, YIpKOC
pasiiKamMa y TIOJa3HINTHMA, CTaBOBH CY/IOBa O IIOjEMHAM INUTambHMa
JTUPEKTHE JEMOKpaTHje CBE BHIIE YCKial)yjy IITO JONPHUHOCH YyjeIHAUABAbY
MpaKce U MOCTENCHO) XapMOHM3AIIMjH TIPpaBa y OBOj 001acTH.
Kibyune peun: Pedepennym; Haponna unnimjatusa; Ycrasau cyn; [Ipaso
Ha camoorpeneibehe; Kopym Behuue; Pedepenmymcko
MUTAEbE

REFERENDUM AND DIRECT DEMOCRACY IN THE PRACTICE OF
CONSTITUTIONAL COURTS

Constitutional courts and the highest judicial instances play a significant role
in regulating the right to direct democracy in comparative law. Their
competence extends to a wide range of procedures and mechanisms of direct
democracy, including the approval of people's initiatives, deciding on the
constitutionality of the regulations underpinning referendums (legal basis of
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the referendum), assessing the validity of referendum questions validating
referendum results, and addressing more complex issues related to the people's
right to self-determination. This paper analyzes the practices of constitutional
courts in the former Yugoslavia, as well as decisions made by constitutional
courts in Italy, Germany, Spain, and the Supreme Court in Great Britain.
Special attention is given to the Supreme Court’s decision in Canada regarding
Quebec’s referendum and the development of the theory of “positive
obligations.”

Decisions and opinions of (constitutional) courts have become one of the
crucial sources for establishing standards and guidelines for conducting
referendums and other forms of direct democracy, such as popular initiatives,
in both international and domestic law. The authors argue that, despite initial
differences in courts’ positions on certain issues of direct democracy, they are
increasingly aligning, leading to a more unified practice and gradual
harmonization of laws in this area.

Keywords: Referendum; People's initiative; Constitutional court; Right to

self-determination; Majority quorum; Referendum question.
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TEKIbA 3A MUPOM Y YCTABUMA: YIIOPE/THA AHAJIU3A

On oxonuama XX CBETCKOT para, y I[EPUOAY YUecTaux
OTpaHUYEHUX PaTOBa M OpPYKaHUX MHTEPBEHIMja IIMPOM CBETa, YCBOjeHa je
yoenspuBa BehnHa Bakehux ycrasa. Ilomano u3HeHalhyje unmeHuIa na ce, ¢
Ipyre cTpaHe, y OTPOMHOM Opojy yCTaBa HAIMOHANHUX Ap)KaBa ITOMHIHE
TOTOBO TIOGTCKU CAaYMECH HAPATHB TEXKHE APXKaBa 3a YHUBEP3ATHUM MHPOM,
oJpuliama oJ mnpuberaBama ynorpedu cwie y MelyHapoIHHM OJHOCHMA U
(haBopu3oOBameM JOOPOCYCEICKHX M TPHjaTeJbCKUX OJHOCA ca JAPYrUM
3eMJpaMa. buno ma ce pagu o mpeamOynu WM HOPMATHBHOM Jely YCTaBa,
ayTopu BakehHx ycTaBa U3pUUYHUTO HCIIOJbaBajy CBOjY JK€JbY 32 OCTBAPUBAHEM
MehyHapomHOT MHpa U Kpeupamy HIH OAp)KaBamy MEXaHH3aMa KOojuMma ce
ocTBapyje Mel)yHaponHa mpaBia M IITUTE OMINTH MHTEPECH YOBEUAHCTBA 3a
MUPHHUM OfiHOcHMa Mehy 3emibama. Y CBpXyY OyOJbe aHaJIM3€ OBE TEMATHKE, Y
paiy je aHaIM3upaHa pelicBaHTHA CaJip>kKHHa ycTaBa npeko 190 3emaba cBeTa,
y3 ynyhuBame Ha 3akjbydak O YeCTOM Yy3ajaMHOM IIpeKIalamy pellemha
KOjuMa JpKaBe JEKJIapaTUBHO TeXe OCTBapUBamy CKJIAJHOT CHUCTeMa
cyBepeHux cybjekara. C 003upoM Ha OpojHe ToBpene MehyHapomHOmpaBHIX
MpaBWiIa 0 MHPHOM pellaBamy criopoBa meljy apskaBama, YHHH ce Jla je Ha
OBOM IJIaHY 11O TTpaBUJTy p€4 O YyCTaBUMa HOMUHAJIHOT TUIIA.

Kibyune peun: YopeaHo ycTaBHO TpaBo; Y cTaBHa MaTepuja; Mup; YcraB

YEARNING FOR PEACE IN CONSTITUTIONS: A COMPARATIVE
ANALYSIS

Since the end of World War 11, in the period of frequent limited wars
and armed interventions around the world, the overwhelming majority of valid
national constitutions have been adopted. On the other hand, it's somewhat
surprising that a large number of constitutions mention an almost poetic
narrative of states striving for universal peace, renouncing the use of force in
international relations, and favoring good-neighborly and friendly relations
with other countries. Whether it's the preamble or the normative part of
constitutions, their authors express their desire to contribute to international
peace, create or maintain mechanisms that lead to international justice, and
protect the general interests of humanity for peaceful relations between
countries. For a deeper analysis of this topic, the paper examines the relevant
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content of the constitutions of over 190 countries worldwide, concluding that
the formulations frequently overlap, reflecting states' declarative efforts to
achieve a harmonious system of sovereign entities. Given the numerous
violations of international legal rules regarding the peaceful settlement of
disputes between states, it appears that most constitutions in this field fall into
the category of nominal constitutions.

Keywords: Comparative constitutional law; Constitutional matter; Peace;

Constitution.
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Cesemucnae Bykxmupuya, ma
[TomohHuK TpamonavyenHuKka 3a pa3Boj ['pana Kuxunamne

HPETIIOCTABKA HEBUHOCTHU U ITPABO HA THOOPMUCAIBE
Y CABPEMEHOM ME/JUJCKOM JUT'UTAJTHOM JOBY

[IpernocraBka HEBMHOCTH jeAaH je 0]l OMTHUX MHCTHTYTa CaBPEMEHOT
JIEMOKpATCKOT JIPYIITBA M CaJp)KaHa je Y CBHM HajBOXXHUjUM HALMOHAIHUAM M
MehyHapoIHUM JOoKyMeHTHMa. Kao TakBa mpeacTaBiba jeIHY O 3HAuYajHUX
YCTaBHUX W Mel)yHapOIHO NpaBHUX rapaHIja OKPUBJHEHOT OWIIO Ja CY Y MHUTAbY
o0u4HY rpal)aHy WK jaBHE TMYHOCTH. [IpeacTaBiba MpPOLECHH MEXaHH3aM KOjUM
ce OKpUBJbeHH ocijobalja Tepera oKasMBama COICTBEHE KpHBHLE. Teper
JIOKa3MBama KPUBHIE OKPHBJBCHOT Ipebalyje ce Ha CTpaHy TY)KHOLA, OZHOCHO,
CBAaKO Ce€ cMaTpa HEBHHHUM JIOK Ce TIpeJl CYIOM He JIOKaXe CyNnpoTHO. MHCTUTYT
NPETIIOCTAaBKE HEBMHOCTH MpPBH IYT je peryiucaH ,Jlexnapanujom o npaBuma
yoBeka M rpahanuna“ u3 1789. rogune, a yop30 HakOH TOra HOCTao je MpaBHU
CTaHAapJ y CBHM KacHHMje JIOHETUM MelyHapogHUM W HalMOHATHUM
nokymentuma. C napyre crpane, Cnoboma wmramne u IlpaBo rpahana Ha
nH}OpMICaHOCT MPOKJIAMOBaHU Cy Kako YcrtaBom Pemy0Onuke CpOwuje, Tako u
MHOTOOpOjHIM  MelhjyHapogHmM  JokyMeHTHMa. [loTpeba 32  HOBUM
nHpopManujama BpemeHoM je [IpaBo Ha jaBHO mH(DopMuUcame neduHHCaTa Kao
OCHOBHO JbYICKO TpaBo. OOmacT jaBHOr WH(pOpMHCama T00HMja CBE BUIIE Ha
3Ha4ajy, Te Ce UCTO KIacu(uKyje Kao moceGHO MpaBo y OKBHPY IpaBa Be3aHHX 32
ciobony nmuHoctH. Mako cy mpoknamoBaHa YcraBoM W MelyHapoInHuM
KOHBEHIMjamMa, MHCTUTYT [IpeTrnocraBke HEBHHOCTH ¥ [IpaBo Ha MHOpOpMUCame
4eCTo Ccy y KoJau3uju. Y 100y ormite riodanusaiumje, rie ce IpoTok nHdopmaimja
MyTeM JMIMTAHUX MeJaWja OfBWja HeBUl)EHOM Op3WHOM W TIE je IJIeJaHOCT U
YUTAHOCT MPEBACXOJHU U omperesbyjyhu (akTop, a caMUM THM M IMJb CBaKOT
MeaMja, J0Jla3d J0 pasHUX 370ymoTpeda mpaBa. Homunapu, ruracupajyhu
CEH3alMOHAJIHE BECTH, HAIIPOCTO KPEeUpajy jaBHO MHEHe, CTBapajyhu npurucak u
Ha Cy/ICKE W Ha JIpyre Ap’kaBHE OpraHe, a ,,MeJljCKH OKpUBJLEHUM * rpahjaHnMa u
BUXOBUM CPOJHMIMMA HAaHOCE HEMMOBHMHCKY IITETY KOja je 4YecTO HpeaMer
CyIckuX nocrynaka. Takole, 1 Ap>kaBHM OpPraHd YecTO y TOKY CaMOTI' HOCTYIIKa,
HaMEpPHO WM CBOjUM HECMOTPEHHUM pajkbaMa, YIpoXkKaBajy HpETIOCTaBKY
HEBHHOCTH CaMHX OKpHBJbeHHX. CaMUM THM J0JIa3u A0 PasHUX 3J0yloTpeda n
KpIeHka 3arapaHTOBaHUX JbYACKHX IIpaBa, T€ jaBHUM JIMYHOCTUMA jEJAWHO
IpeocTaje Cy/CKa 3alThTa Kao By nmomohu, kako npeja fomMahuMm cyoBUMa, TAaKO
u npen EBporickuM cysoM 3a JbyJcka mpaBa. Y HacTaBKy OBOT paja Buuehere
Kako ce HWHCTHTYTH IIpermocraBka HeBuHocTH M IIpaBo Ha wuHbOpMHCame
MIPUMEbY]y Y TIPaKCH.

Ksbyune peun: IIpernocraska; HeBunoct; Madopmucame
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THE PRESUMPTION OF INNOCENCE AND THE RIGHT TO BE
INFORMED IN THE MODERN MEDIA DIGITAL AGE

The presumption of innocence is one of the essential institutions of modern
democratic society and is contained in all the most important national and
international documents. As such, it represents one of the important constitutional
and international legal guarantees to the accused, whether they are ordinary
citizens or public figures. It serves as a procedural mechanism that relieves the
defendant of the burden of proving his own guilt. The prosecutor assumes the
burden of proving the defendant's guilt, maintaining the presumption of innocence
until the court proves otherwise. The institution of the presumption of innocence
was first regulated by the "Declaration of the Rights of Man and Citizen" from
1789, and shortly thereafter it became the legal standard in all subsequent
international and national documents. On the other hand, freedom of the press and
citizens' right to be informed are proclaimed both in the Constitution of the
Republic of Serbia and in numerous international documents.The need for new
information over time has defined the right to public information as a basic human
right. The field of public information is gaining more and more importance, and it
is also classified as a special right within the rights related to personal freedom.
Although proclaimed by the Constitution and international conventions, the
institutions of the presumption of innocence and the right to be informed are often
in conflict. In the age of general globalization, where the flow of information
through digital media is happening at an unprecedented speed and where
viewership and readership are the overriding and determining factor, and therefore
the goal of every media, there are various abuses of rights. Journalists, by
publishing sensational news, simply create public opinion, creating pressure on the
courts and other state bodies and inflicting non-property damage on the "media-
accused" citizens and their relatives, which are often the subject of court
proceedings. Also, state authorities often, during the procedure itself, intentionally
or with their reckless actions, endanger the presumption of innocence of the
defendants themselves. This leads to various abuses and violations of guaranteed
human rights, and public figures are only left with judicial protection as a form of
assistance, both before domestic courts and before the European Court of Human
Rights. In the continuation of this paper, you will see how the presumption of
innocence and the right to be informed are applied in practice.

Keywords: Presumption; Innocence; Information
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XHUJEPAPXMNJA ITPABHUX AKATA Y BPEME HOBOI' IPABHOT
INOPETKA

Hapymiena xwmjepapxuja mnpaBHux akata y CpOuju Hajuenmthu je y3pok
370ynoTpebe NpaBa Ha payyH OHOI Yy YHje Cy HMe Ta HCTa IpaBa H
MPOKJIAMOBaHA, Ha padyH OOWMYHOT dYoBeka. Hekamammby KiIacHIHy
XHjepapXujy NMpaBHUX aKaTa y Ap)KaBH: YCTaB — 3aKOH -TION3aKOHCKH aKT,
3aMenuna je HoBa mehyHaponna xujepapxuja HpaBHHX akaTa TA€ ce Ha
BHCOKOM JpyroM MeCTy IO jauuHH, (OpManHO oOaMax HCIOJ YCTaBa,
panrupajy Tk3. "ommrenpuxBaheHa MelyHapomHa TmpaBwia"' 3ajemHO ca
notBpheHnm mehyHapogHuM yroBopuMa. 3aKOHOAABHA BJIACT I'yOM 3HAYaj jep
ce y MeljyHapOoJHUM YroBopuMa MoXe OYKBaJHO YrOBOPUTH OWJIO INTa, a
KOPEH TOT IpodiieMa JIeKH y caMOM Y CTaBy U XHjepapXHju MPaBHUX akKara y
npxaBu. To y mpakcu 3Ha4M Aa Imrta rog jga ce Hrp. Bmaga moroBopu ca
WHOCTPaHUM HMHBECTHUTOPOM - OMTHHje je 0] BakehnX MO3UTHUBHO INPaBHHX
mpomuca y 3eMJbH. Y JaHAlIleM OpPBEIOBCKOM A00y IOIUIH CMO Y
nmapajiokcaliHy cuTyarujy rae HekakBu "IIporokonu" CBeTcke 31paBCTBEHE
OpraHH3allije UMajy jady NMpaBHY CHAry OJ Hajjauer MPaBHOI aKTa y JAPKaBHU -
VYcraBa. ¥ HactaBKy oBOT paja Bunehere Ha mpumepy Criopasyma o mpojaju
HUC-a kako morpemHa xwujepapxuja mpaBHHX akata y CpOWju IUpEKTHO
mret Oyuyery I'pama u3 kojer momasum. CasHaheTe M Kako IIOTpeIIHA
XHMjepapxyja MpaBHUX akaTta M3IJIeAa U3 MEepCleKTHBe YroBopa ca
kommaaujoM Puo TunTO, ¥ TII€ Cy Ty yCTaBOM IPOKJIaMOBaHa JbYACKa IIpaBa u
cnobone. Takohe, y pamy he OuTm peunm W O TOA3AKOHCKHM akTUMa Koje
JIOHOCE CKYMIITHHE TpaZoBa, a KoOje Cy Yy [JUPEKTHOj KOJMU3WjU ca
MPOKJIAMOBAaHUM YCTaBHHUM TNpaBuMa. Jlakie, KOpeH CBHX MpobOiema je
HapylIeHa XHjepapxuja MpaBHHUX akara y Ap)KaBH, Ma Ny y HacTaBKy OBOT
pama, moBogoMm Jlana IlpaBHor ¢axynTeTa, NMOjaCHUTH Ha NpHMEpUMa U3
Ipakce Kako ce, Ha OCHOBY OBaKBe XHjepapxHje MPaBHUX aKaTa, KpIIe Jby/CKa
mpaBa ¥ c1000je 1 310ynoTpedsbaBa Mpaso.

Kibyune peun: Xujepapxuja; Ilpaso; 3noynorpebda.

HIERARCHY OF LEGAL ACTS IN THE TIME OF THE NEW LEGAL
ORDER

The broken hierarchy of legal acts in Serbia is the most common cause of
abuse of rights at the expense of the one in whose name those same rights
were proclaimed—the common man. The former classic hierarchy of legal
acts in the state: constitution, law, and bylaw was replaced by the new interna-
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tional hierarchy of legal acts, where the so-called “generally accepted interna-
tional rules" together with ratified international agreements are ranked in the
high second place in terms of strength, formally just below the Constitution
but above of laws and bylaws. Legislative power loses its importance because
literally anything can be agreed upon in international agreements, and the root
of that problem lies in the constitution itself and the hierarchy of legal acts in
the state. In practice, this means that whatever, e.g., the government agrees
with the foreign investor, is more important than the positive legal regulations
in the country. In today's Orwellian age, we have reached a paradoxical situa-
tion where certain "protocols™ of the World Health Organization have stronger
legal force than the strongest legal act in the country—the constitution. In the
continuation of this paper, we will show, on the example of the Agreement on
the sale of NIS, how the wrong hierarchy of legal acts in Serbia directly harms
the budget of the city where |1 come from. You will also learn how the wrong
hierarchy of legal acts looks from the perspective of the Agreement with Rio
Tinto and from the perspective of human rights. Also, the paper will discuss
by-laws passed by city assemblies that are in direct conflict with proclaimed
constitutional rights. Therefore, the state's broken hierarchy of legal acts is the
root of all problems. In this paper's continuation, on the occasion of the Day of
the Faculty of Law, | will demonstrate through practical examples how this
hierarchy of legal acts leads to violations of human rights and freedoms, as
well as abuses of the law.

Keywords: Hierarchy; Law; Abuse.
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3A IOBPATAK YCKOM CXBATABY 3JIOYNHA TEHOLIUIA

Y HOBHje BpeMe CBEIOIM CMO TOTa Jia Ce ope/l HEKPUTHYHOT BaHIIPABHOT
kopuihema caMor TePMHHA, jaBJba M TEHACHIIM]a IPAaBHOT POIIHPEHha MojMa
TCHOLWAA, y CMHUCTY W3JaKermha M3BaH OKBHpa yTBpheHmx KonBeHmmjom o
regoruny (1948). Ona cy Moke carjienaTH W3 pa3HUX YIJIOBa, alld CY
HajUHTEpEeCaHTHWja  TpU  MOMeHTa. [lpBm ce  Moxe  Ha3BaTH
(hopMaTHOTIpaBHUM, jep ce HMajy Y BUIY HAcTOjama MpOIIupema JeQUHHIIN]S
TeHOIMa Koja ce BpIIe PeIeBAHTHUM IPONMCHMA M NpecyJaMa HaJJIeKHHUX
cynoa. bivoke Tiienajyhin To ce YMHUM Kako y yHYTpallllbeM IpaBy I10jeAMHUX
npxkaBa (y CMHCIYy HAaYyWHa Ha KOJjU je 3JI0YMH TEHONHWAA pEeryIHcaH
KPUBUYHMM 3aKOHOJABCTBOM jeJHOI Opoja apxaBa) Tako M y Mel)yHapogHOM
npaBy (y HEKMM JOKyMEHTHMa, W, NOCe0HO, Yy TIpakcu onpeheHnx
MehyHapomHux KpuBHYHHX cyzoBa. C TuMm y Be3w, pax moxaceha Ha
JneUHUIN]Y TeHomraa u3 KoHBeHIMje 0 TeHOIUY Y3 HCTHIIAkhEe TPH IIIaBHA
orpaHHWYera Koja oHa mpensuba: 1) 1a ce To KpUBUYHO JIETI0 MOKE U3BPIIUTH
caMoO HEKOM OJf TeT TaKCaTWUBHO HABEACHUX palmH, 2) Aa TO Mopa OWTH
VYUECHO Ca MOCEOHOM TCHOLIMAHOM HaMepoM W 3) Oa ce Kao KPTBE MOTY
MojaBUTH camo deTHpu KoHBeHImjoM mpenusHo HaBeneHe rpyme. basehu ce
OBUM €JIEMEHTHMMa, ayTop yKaszyje Ha ojcTymama (IpoIIupema) Koja cy
Hallla CBOjeé MECTO Y JeNy JIOKTPHWHE H, ITO je, MOCeOHO Ba)KHO, MpaKCh
MehyHapoJHUX KpHUBMYHUX cynoBa. OH 3aTHM M3[Baja joIl Heka (,,ocTana‘)
orpaHnYema Koja cineie u3 KoHBeHIMje W MpOCTe JIOTHKE, a TH4y ce 1)
BpeMeHa, 2) cy/a KOjU CyId 3a TeHOIW/, 3) U3BpIIMIala reHouaa, 4) oonMa
YHUIITEHa U 5) KapakTepa KpTapa. Y 3aKJby4YHUM pa3MaTpambuMa yKa3aHo je
Ja je TeHJACHIMja TpOIIMPEHa I[ojMa TEeHOIMJa W3 MHOIO pas3yiora
HETPUXBATJbHBA, TC Ja OHA Y OKPajih0j JHHUJH MPETH J1a YIPO3H MOCEOHOCT
37I0YMHA TeHouuna, Opurnyhu pasnmke wm3Mel)y Wera W HEKHX CIMYHUX
MehyHapomHuX KpuBHYHHX nena. To, m3mely ocranor, oTBapa MmoryhHocT
370ynoTpede HHCTHTYTA TeHOIHAA Y TTOJIUTHYKE CBPXE.

Kibyune peun: ['enonun; Jlebnnnnuja renonuna; KoHBeHImja 0 TeHOIHY;
Mehynapoaau KpuBHYHH CynoBH; MehyHapoqHo KpHUBHYHO
paBo.
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IN FAVOR OF A RETURN TO THE NARROW UNDERSTANDING
OF THE CRIME OF GENOCIDE

Recent times have witnessed not only the uncritical illegal use of the term
genocide, but also a tendency to legally expand its notion, surpassing the
boundaries set by the Genocide Convention (1948). Viewing them from
various angles reveals three particularly interesting moments. The first aspect
considers the formal legal side of efforts to broaden the definition of genocide,
which is implemented through relevant regulations and court judgments. Upon
closer examination, it can be found in both the internal (national) law of
individual countries, where the criminal legislation of several states regulates
the crime of genocide, and in international law, specifically in certain
documents and the practices of certain international criminal courts. In this
context, the paper revisits the definition of genocide from the Genocide
Convention, highlighting its three primary conditions and limitations: 1) only
one or more of the five specified acts can commit genocide; 2) the act must
have a specific genocidal intent; and 3) only the four groups specified by the
Convention can appear as victims. Dealing with these elements, the author
points out deviations (extensions) that have found their place in the doctrine
and, what is especially important, the practice of international criminal courts.
He then singles out some other limitations (frameworks) that follow from the
Convention, basic legal principles, and simple logic. They concern 1) time; 2)
the court that judges genocide; 3) the perpetrator of genocide; 4) the extent of
the destruction; and 5) the character of the victim. The concluding remarks
highlighted the unacceptable nature of expanding the concept of genocide, as
it ultimately jeopardizes the uniqueness of this crime and blurs its distinctions
from other similar international crimes. This, among other things, opens up the
possibility of abuse of the legal institution of genocide for political purposes.

Keywords: Genocide; Definition of genocide; Genocide Convention;

International criminal courts; International criminal law
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SPACE LAW: CURRENT STATUS AND DEVELOPMENT PRO-
SPECTS

Cosmonautics is a subject of national security, heritage, and the greatness of
Russia and other world powers. Exploration and use of outer space,
development of the space industry, and space exploration are conditions for
the growth of scientific and technical potential and improvement of the quality
of life. Space law is a complex legal phenomenon. The subject of space law is
characterized by the spatial limits to which it extends its regulatory impact.
The emergence and development of space law should be linked to the
achievements of scientific and technical progress. The study of the
phenomenon of space law as a tool capable of improving space activities
through its legal means holds particular importance. The problems of space
law are developed by individual scientists and research teams, but at the
moment it is impossible to recognize the high intensity of research in this area.
The resolution of many space law issues hinges on striking a balance between
public and private principles. The paper also critically assesses foreign
practice in involving celestial bodies in civil circulation.
Keywords: Space law; Subject of space law; System of space law; Norms of
space law; Principles of space law; Sources of space law; Space
activity; Relationship between space and national law.
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MEI'YHAPOJIHATA OJITOBOPHOCT 3A YIIOTPEBA HA CHJIA:
IPUMEPH, NIPEJN3NBUIIN U IIEPCIIEKTUBHU 3A N/ITHUHATA

MerfyHaponHaTa OArOBOPHOCT 3a yHOTpeOa Ha CHJIA € CIOKEH M KPUTHYCH

acleKT Ha MeI'yHapOJHOTO IpaBo, MOJIMTHKATa U Oe3deaHocTa. OBaa cTynuja

T'H HMCTpaXKyBa pa3lMYHUTE NpPUMEpU Ha ynoTpeba Ha Cuia, Kako IITO ce

XYMaHUTAapHATE HHTEPBEHIMH M camoonOpaHata, M TH aHAIM3Upa

NpeAN3BULIMTE  TOBP3aHM  CO  JITUTUMHOCTA,  HENPaBUYHOCTA  H

HecpasMepHocTa. [loHatamy, ce pasriienyBaar NepCIeKTHBUTE 3a MIHUHATA,

BKIy4yBajKH TO 3rOJEMyBambeTO Ha yiorara Ha JHIUIOMaTdjata |

MIPEroBOpHTE, yJoraTa Ha MelyHapOJHHTE OpraHH3allMy M TojaBaTa Ha HOBH

TexHosornu u popMu Ha cuia. [Ipexy oBaa aHanM3a, ce HarJlacyBa 3HAYCHETO

Ha MOYMTYBAbETO Ha NPABHUTE HOPMH, IPOMOBHPAEETO Ha CTAOMIHOCTA H

3alTUTaTa HAa YOBCYKHTE IpaBa BO MeElyHapOAHHTE OXHOCH. HaHuTe

NPEeIU3BULN U MOXKHOCTH ke 0apaaT MpUIarogyBame Ha YIPaBYBAUKHUTE

paMKM M €THYKHTE CTaHAApIy 32 ONP)KyBame Ha MUPOT M Oe3demHocTa Ha

T7100aTHO HUBO.

Knayynn 36opoBu: MelyHapoJHa OATOBOPHOCT, ymnoTpeba Ha cuia,
XYMaHUTapHU HHTCPBEHIMM, CcaMmooA0paHa, JIETUTUMHOCT,
HETIPaBUYHOCT, HECPa3MEpHOCT, IHIUIOMATHja, Mel'yHapOIHH
opranmsanyuv, HOBU TCXHOJIOT'UH.

INTERNATIONAL RESPONSIBILITY FOR THE USE OF FORCE:
EXAMPLES, CHALLENGES AND PERSPECTIVES FOR THE
FUTURE

International responsibility for the use of force is a complex and critical aspect
of international law, politics, and security. This study explores the various ex-
amples of the use of force, such as humanitarian interventions and self-
defense, and analyzes the challenges related to legitimacy, unfairness, and
disproportionality. Furthermore, perspectives for the future are considered,
including the increasing role of diplomacy and negotiation, international or-
ganizations, and the emergence of new technologies and forms of force. This
analysis underscores the significance of upholding legal norms, fostering sta-
bility, and safeguarding human rights in international relations. Future chal-
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lenges and opportunities will require adaptation of governance frameworks

and ethical standards to maintain peace and security at the global level.

Keywords: international responsibility, use of force, humanitarian interven-
tions, self-defense, legitimacy, injustice, disproportionality, di-
plomacy, international organizations, new technologies.
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PROTECTION OF RIGHTS IN EU COMPETITION ENFORCEMENT

EU competition policy aims at protecting (relatively) undistorted competition
in the Union’s internal market, in particular by prohibiting cartels (Article 101
TFEU), outlawing abuse of dominant position by one or more companies (Ar-
ticle 102 TFEU), controlling concentrations (2004 Merger Regulation), and
state aid (Article 107 TFEU). From the point of view of the application of
fundamental rights in EU competition law processes, the European Commis-
sion’s role in enforcement is pivotal. Examining its practices through cases
provides an interesting study as to how, in its unique role of investigator, pros-
ecutor, and first instance judge, the Commission seeks to avoid any charge of
abuse of or (potential) negative impact on fundamental rights as it exercises its
considerable enforcement powers. Understanding the implications of the
Commission’s practice in this field is important from the point of view not
only of the relevant competition provisions of the various Stabilization and
Association Agreements with Western Balkan nations and their practical im-
plementation and enforcement before EU accession but also of the future prac-
tice of domestic competition authorities in EU candidate countries, in prepara-
tion for their full participation in the European Competition Network after
accession.
Keywords: EU competition enforcement; European Commission investiga-
tions; Proceedings before European Commission; Procedural rights;
Substantive rights.
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IMPLEMENTING HUMAN RIGHTS AND INTERNATIONAL HU-
MANITARIAN LAW IN TIMES OF CONFLICT: LESSONS FROM
THE UKRAINIAN MILITARY HIGHER EDUCATION CONTEXT

This article analyzes a project focused on integrating human rights and inter-
national humanitarian law (IHL) into the curriculum of Ukrainian military
higher education institutions amid the ongoing conflict with Russia. Conduct-
ed from 2023 to 2024, the project, funded by the Swedish Institute (SI), in-
volved collaboration between researchers from the University of Gothenburg
(Sweden) and Kharkiv National Air Force University (Ukraine). The project's
aim was to integrate human rights and IHL into Ukrainian military education
and raise awareness among Ukrainian military personnel of the importance of
adhering to IHL and human rights principles during armed conflict.

The study examines the strategies and methods employed, including the seed-
ing, rapid dissemination, and social impact strategies. It evaluates the effec-
tiveness of these approaches, highlights key lessons learned, and discusses
best practices. The doctrinal legal analysis, thematic content analysis, and so-
cio-legal approach, based on project documentation and final reports, provide
insights into the implementation process, challenges encountered, and the pro-
ject's impact on military education. The findings offer valuable implications
for enhancing human rights and IHL education in conflict settings, contrib-
uting to the development of effective strategies and best practices for similar
initiatives. The research underscores the importance of integrating these prin-
ciples into military training to foster greater adherence to international law and
reduce civilian harm during armed conflicts.

Keywords: War; Civilians; Combatants; University; Implementation; Law;

Norms; Doctrinal analysis.
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Ipogh. Op Mamej 3. Casuh’”

dakyseT NOTUTHYKUX HayKa, YHUBep3uTeT y bamoj Jlynu
IIpaBHu akynrer, yHI/IBefp3I/ITeT y Uctounom CapajeBy
Hoy. op Kemwko Byoumup

Cunuwa Cumuxuh, MA*

dakyneT NOIUTUUKUX Hayka, YHUBep3uTeT y bamoj Jlynn

ITOJIOXAJ, YJIOTA 1 IIEPCIIEKTUBA BPUKC-a Y AKTYJIEHUM
OKOJIHOCTUMA MEBYHAPOJHOITPABHOI IIOPETKA

VY oBoMm pany aytopu ce O6aBe mosioxkajem u ynorom bBPMKC-a kao cnenugudnor
WHCTUTYyOHMOHATHOT oOnmka wmehyHaponme capanme, KkKao W Moryhum
MepCIeKTHBaMa HeroBor masber paspoja. BPUKC koju je mpBobutHO opmupan
ox crpane bpasmina, Pycuje, Manuje u Kune 2009. roguae xao HegopmaaHa rpyma
npxasa (BPUK), npBo je mpepacrao y mocebHY (opMy KOHTHHYHPAHE Capaibe
mmelhy npxaBa wianmma 2011. rTommHe, ymopemo ca TNPHIPYKHUBAKHEM
Jyxnoadpuuke Pemybnmke. 3atim, popmupamem BPUKC dopyma xao mocebHOT
MeljyHapoHOr THjeda, a MOTOM ycrnocTaBbatbeM Home Pa3pojue banke 2014,
rofMHe W JaJbUM PpEJIOBHUM aKTUBHOCTHMA, MOCTENEHO Ipepacra Yy
WHCTUTYLMOHAIN30BaH 00uKk MehyHapoaHe capaame. Hakon npoumpema 2024.
TOJIHE OKYIUba YKYIIHO JIeCET ApikaBa WIAHUIA, a Y YIOTpeOy ce YBOIU U TepMUH
BPUKC mtyc. Yiora oBe cneyuguune meopesure CBe BUIle 1001ja Ha 3HA4ajy, a
JjelioBakbe Yy OKBHPY MelyHapoJHIIpEaBHOT TIOpeTKa HMa HEIoCpeIHe
KOHCEKBEHIle Ha Mel)yipkaBHe OJHOCE yOIIITe, ajd W Ha pa3Boj MelyHapogHOT
npaBa. OBo ce onxHOCH NOCeOHO Ha NHTama y morieny (GyHKIHOHHCARmA
Mel)yHapoHMX opraHM3aluja, oABHjama Mel)yHapoaHe TpProBuHE, IOJIUTHYKE U
e€KOHOMCKe capajme (caBesHumTBa) U 1np. Crnemuduunoct BPUKC-a ornenajy ce
y pPa3HHM acHeKTUMa KOju Cy KapakTepHUCTHYHHM 3a CTaTyc, JjelaTHOCT,
(yHKIMOHHCAKE W PAa3BOj OBOT MHCTHTYIHMOHATHOT o00nmKa MelyHapoaHe
capaame. OHO MTO TOCEOHO OJUIMKYje OBY cneyugpuyny meopesuny, HaKo
nocjenyje onpeheHe kapaktepucthke MelyHapogHe OpraHu3anMje, jecre
HenocTtajyhu (1jenoBuT) nHcTUTynMoHaHN okBup. Mnak, BPUKC uma nspasury
MelhyHapogHy (HMHAHCHjCKY YIIOTY C IIUBEM YCIIOCTaBJbarkba MOHETapHe
ayTOHOMHj€ Jp)KaBa 4WIAaHHUIA, Yy OJHOCY Ha JoJjiap, Koju je Beh aereHwjama
JoMHHaHTHa Banyra MmelhyHapomne tproBune. C J1pyre cTpaHe, ITOJUTHYKA
mumensuja bBPUKC-a ormena ce M y CBOjEBPCHOM YPaBHOTEKHMBAYKOM OJIOKY
3eMajba WIAHWI@A, KOjU HMa TEHJAEHIHWjy aHTHIOJa y OJHOCY Ha 3eMJbe
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noaumuykoe 3anada npensohene CjeaumeHnM AMeprdakuM JpxxaBama. Y cximamy
ca MPEeTXOJHO HABEICHUM Yy OBOM pajay ayTopu he mpoBecTH pacmpaBy C LHJBEM
JIeTepMHUHHUCaka TPHUpONe, cTaryca W (HaumHa) ¢yHKnnonmcama BPUKC-a y
OKBUPY MeljyHapoTHONpaBHOT TMOpeTKa, mpHu demy he ce pasmatpaté u Oymyha
NepreKkTuBa, MOryhHOCTH Aasker npummpema u oxpeheme yrumnaja BPUKC-a na
akTyenHe MelhyHaposHe mporece.
Kmbyune pujeun: BPUKC; Mehynapoanonpasau mnopenak; Mehynaponse
opraHu3zanuje; Mehynapoana  Tujena; Mehynaponno
YIpYKUBAE; MyaTunonapHd  TMOJMTHYKK  TOpENax;
IlonuTHuka 1 eKOHOMCKa capaimba.

POSITION, ROLE AND PERSPECTIVE OF ,,BRICS* IN THE CURRENT
INTERNATIONAL LEGAL ORDER

In this paper, the authors deal with the position and role of BRICS as a specific
institutional form of international cooperation, as well as possible perspectives for
its further development. BRICS, which was originally formed by Brazil, Russia,
India, and China in 2009 as an informal group of countries (BRIC), grew into a
special form of continuous cooperation between member states in 2011, along
with the accession of the Republic of South Africa. Then, with the formation of
the BRICS Forum as a separate international body, the establishment of the New
Development Bank in 2014, and regular activities, it gradually evolved into an
institutionalized form of international cooperation. The enlargement in 2024
brings together a total of ten member states, leading to the introduction of the term
BRICS plus. The role of this “specific formation” is gaining more and more
importance, and the action within the international legal order has direct
consequences on relations between states in general but also on the development
of international law. This is particularly relevant to issues related to the operation
of international organizations, the growth of international trade, and the
development of political and economic alliances, among other areas. The specifics
of BRICS are reflected in various aspects that are characteristic in terms of status,
activity, functioning, and development of this international cooperation
institutional form. What particularly distinguishes this “specific body," although it
possesses certain characteristics of an international organization, is the lack of a
complete institutional framework. Nevertheless, BRICS has a distinct international
financial role, aiming to establish monetary autonomy for its member states in
relation to the dollar, which has been the dominant currency of international trade
for decades. On the other hand, the member states of BRICS form a balancing
bloc, reflecting the political dimension of the group and acting as a counterbalance
to the USA-led Political West. As previously stated, the authors of this paper will
engage in a discussion aimed at defining the nature, status, and functioning of
BRICS within the international legal order. They will also consider the future
perspective, the potential for further expansion, and the impact of BRICS on
current international processes.
Keywords: BRICS; International legal order; International organizations;
International bodies; International association; Multipolar political
order; Political and economic cooperation.
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IIpogh. Op Bopuc Tyuuh”

Qaxynret 0e30jenHOCHUX Hayka YHHBep3uTeTa y bamoj Jlymn
Mp Paomuna Jpacuwuhi’

Hokropann Ha [IpaBHOM (hakynrery YHuBep3urera y bamoj Jlynu

EULEX U1 3BAIITUTA JbYICKHUX ITPABA: OBJEJJUIHLEHU
NPEAMETH C - 29/22 T1 U C - 44/22 T1 IPEJ] CYJIOM NPABJAE
EBPOIICKE YHUJE

VY pany ce aHanu3Mpajy OKOJHOCTH M HUMIUTHKAIMje oljeaumeHor ciaydaja C —
29/22 TT u C — 44/22 11, kojer cy ¢u3WYKa JHIAa CPIICKE HAIMOHAIHOCTH ca
Kocosa u Meroxuje, KC u KJI, nokperymu npen Cyzom npasae EBporcke yHHje
ca mwbeM mnoHumTaBamba Omryke Ommrer cyma y cuyuajy T — 771/20 nm
00e30jehemeM 3amITUTEe HUXOBHUX IPaBa y CKIAAy ca PEJICBAaHTHUM pjelIcHhUMa
EBporicke KOHBEHIMje 3a 3aIUTHUTY JBYACKHX IIpaBa W OCHOBHUX cJ000Ia H
[Toesse EBporicke yHHje O OCHOBHHM INpaBUMa, ajd W JOPYTUM PEICBAaHTHHM
M3BOpHMA MpaBa YHHje KojuMa Cy nerHUCAaHEe HAIUIE)KHOCTH U oOaBese Mucuje
BiajaBuHe tnpaBa Esporicke ynuje Ha KocoBy um Meroxuju (EULEX).
VYBakaBajyhu KOMIUIEKCHOCT IpeaMeTa O KOjeM je pHjed, YKJbYYEHOCT TpH
MPaBOCY/IHE UHCTAHIIE Y pa3inuuTiM (aszama MoCTyIKa, Opoj CTpaHa y MOCTYIKY,
YUILEHUIY Ja je MpeAMeT ciydaja, y CYLITHHHM, JjelioBalbe YHHjE y OKBHPY
3ajemnnuke crospHe U Oe36jenuocHe monutuke (CFSP) y K0joj ¢y HamIeKHOCTH
Cyna mpaBzie W Jajbe, ceM JABa HM3y3eTKa, FOTOBO HemocTojehe Te, HaloOCIeTKy,
caapkaj u akryemHoct npecyae Cyna mpasae (10. cemrembap 2024. romune),
LEHTPATHO MHUTamke KojeM je mocBelieH OBaj paj jecTe y KO0joj MjepH HaBeIeHa
npecyna ,,0TBapa Bpara“ 3a e(UKaCHHjy NPaBOCY/HY 3AIUTUTY MpaBa JIKLA CPIICKe
HanpoHaHocTd Ha KocoBy m MeToxHju, HE caMo y OJHOCY Ha (He)IjesioBarbe
EULEX u Hekux oj riaBHHX opraHa YHHje, Beh, mocpeaHo, ¥ y OJHOCY Ha
MPUBPEMEHE KOCOBCKE OpraHe BJIACTH U TO MO HEKUM O/ HajTE)XHUX ITHTamba, MOMyT
HEeCTaHKa, OTMHIIE WM YOHCTBA 4WIaHOBA MOPOJHIE TOKOM PATHHX JelllaBama y
JY)KHO] CpIICKOj MOKpajuHH, a mocebHo 1999. ronnHe. AHaim3a je CIpoBeneHa Y
TEOPHjCKOM OKBHpY IpaBa EBporicke yHHje, y3 ocliamame Ha onadpaHe HaydHe
MeTo/e, NONYyT aHajiu3e cajp)kaja, MHAYKTHBHE W [eIyKTUBHE METOJe, Te
KOMITapaTHBHE aHaJlu3e, MOCEOHO y KOHTEKCTY pa3MaTpama HEKHX paHMjuX
npecyna Cyna npaBae EBporicke yHHje Yy CPOIHHM IpeIMETHMa KOjU CE THUY
CFSP EBporcke yHuje, a Ha Koje, JOAyIIe U3 Pa3IMYUTHX YIJoBa, pedepuury ode
ctpane y objeaumenom noctynky C —29/22 [T u C — 44/22 T1.
Kmyune pujeun: EULEX; Omuru cyn; Cyn npasae EY; EBporncka koHBeHIHja
3a 3aIITHTY JbYJCKHMX TpaBa U OCHOBHHX ci00o/a; [losessa EY
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o ocHoBHHM mpaBuMma; CFSP; BanyroBopHa OArOBOpPHCT 3a
NPUYUBECHY IITETY.

EULEX AND PROTECTION OF HUMAN RIGHTS: JOINED CASES C-
29/22 P AND C-44/22 P BEFORE THE COURT OF JUSTICE OF THE EU-
ROPEAN UNION

This paper analyzes circumstances and implications of joined cases C-29/22 P and
C-44/22 P, arising from the appeals of natural persons of Serbian nationality from
Kosovo and Metohija, KS and KD, brought before the Court of Justice of the
European Union with the aim of annuling the order of the General Court in case T-
771/20 and ensuring the protection of their rights in accordance with relevant
solutions from the Convention for the Protection of Human Rights and
Fundamental Freedoms and Charter of Fundamental Rights of the European
Union, but also other relevant sources of Union law that define competences and
obligations of the European Union Rule of Law Mission in Kosovo (EULEX).
Considering the complexity of the case in question, involvement of three judicial
instances in different stages of the procedure, number of parties in the procedure,
the fact that the subject of the case, essentially, is actions of the Union within the
Common Foreign and Security Policy (CFSP) in which the competences of the
Court of Justice are still, with two exceptions, almost non-existent, and, finally,
the content and actuality of the judgement of the Court of Justice (10 September
2024), the central issue to which this paper is dedicated is to which extent does the
judgement in question “open the door” to more efficient judicial protection of
persons of Serbian nationality in Kosovo and Metohija, not only in relation to
(in)action of EULEX and some of the main authorities of the Union, but,
indirectly, in relation to temporary Kosovo authorities in some of the most
difficult matters, such as disappearance, abduction or murder of family members
during the war events in the southern Serbian province, especially in 1999. The
analysis has been conducted within the theoretical framework of European Union
law, relying on selected scientific methods, such as content analysis, inductive and
deductive methods, and comparative analysis, especially in the context of
observing some of the earlier judgments of the Court of Justice of the European
Union in related cases concerning CFSP of the European Union, to which,
although from different angles, both parties in joined procedure C-29/22 P and C-
44/22 P refer.
Keywords: EULEX; General Court; Court of Justice of the EU; Convention for
the Protection of Human Rights and Fundamental Freedoms;
Charter of Fundamental Rights of the European Union; CFSP; Non-
contractual liability.
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PRAVNI OKVIR EVROPSKE UNIJE U OBLASTI PREVENCIJE |
RJESAVANJA RODNO ZASNOVANOG NASILJA

Rodno zasnhovano nasilje ostaje rasprostranjeni problem unutar Evropske
unije, pogadaju¢i milione 1 potkopavajuéi principe jednakosti i ljudskih prava.
Ovaj rad istrazuje sveobuhvatan pristup EU u podruéju prevencije i rjeSavanja
rodno zasnovanog nasilja, usmjeravaju¢i se pri tome na pravne okvire, politike i
inicijative koje se provode u drzavama c¢lanicama. U radu ¢e se analizirati
Istanbulska konvencija, koja sluzi kao kamen temeljac za rjeSavanje nasilja nad
zenama i nasilja u porodici. U radu se procjenjuje kako EU integriSe gender
mainstreaming u svoje politike i ulogu razli¢itih institucija u promovisanju
podrske i zastite zrtvama. Kroz kriticko ispitivanje postojeceg zakonodavstva i
direktiva, kao §to je Direktiva o pravima zrtava, ovaj rad naglaSava disparitete u
implementaciji mjera rodno zasnovanog nasilja medu drZzavama ¢lanicama.
Analizom najboljih praksi iz razlicitih drzava ¢lanica, ovo istrazivanje ima za cilj
da identifikuje efikasne strategije za borbu protiv rodno zasnovanog nasilja, kao i
poboljsanje ukupnog odgovora EU. Konaéno, istrazivanje se zalaze za jedinstven
pristup koji ne samo da jaca zakonske okvire, ve¢ i daje prioritet obrazovanju,
podizanju svijesti i mehanizmima podrske. Temeljem navedenog, ovaj rad ima za
cilj da doprinese tekuéem diskursu o rodnoj ravnopravnosti i zastiti ljudskih prava
u okviru EU.

Kljuéne rijeci: Evropska unija, ljudska prava, rodno zasnovano nasilje,
Istanbulska konvencija, rodna ravnopravnost, zakonodavni
okviri, izazovi provodenja, analiza politike.

EUROPEAN UNION LEGAL FRAMEWORK IN THE AREA OF
PREVENTING AND ADDRESSING GENDER-BASED VIOLENCE

Gender-based violence (GBV) remains a pervasive issue within the European
Union, affecting millions of people and undermining the principles of equality and
human rights. This paper explores the EU's comprehensive approach to preventing
and addressing GBV, focusing on the legal frameworks, policies, and initiatives
implemented across member states. Central to this analysis is the Istanbul
Convention, which serves as a cornerstone for addressing violence against women
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and domestic violence. The paper assesses how the EU integrates gender
mainstreaming into its policies and the role of various institutions in promoting
victim support and protection. Through a critical examination of existing
legislation and directives, such as the Victims' Rights Directive, the study
highlights disparities in the implementation of GBV measures among member
states. By analyzing best practices from different member states, this research
aims to identify effective strategies for combating GBV and enhancing the EU's
overall response. Ultimately, the paper advocates for a unified approach that not
only strengthens legal frameworks but also prioritizes education, awareness, and
support mechanisms. In doing so, it aims to contribute to the ongoing discourse on
gender equality and the protection of human rights within the EU.
Key words: European Union, human rights, gender-based violence, Istanbul Con-
vention, gender equality, legislative frameworks, enforcement chal-
lenges, policy analysis.
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IIpog. op Jenena C. Munenxosuh
Cagernuk y Onesbemy 3a 3actyname Permyonuke CpOuje npen EBporickum
CYyZIOM 3a JbyIcKa IpaBa, [IpxaBHo npaBoOpanmnamtBo Penyonuke Cpouje

BEIITAYKA UHTEJIUTI'EHIIMJA U ITIPABO HA TIPABUYHO
CYBEILE
— YWIAH 6. EBPOIICKE KOHBEHIIMJE O JbYJICKHUM IIPABUMA —

VYnorpeba Bemradke wHTenureHmyje (Al) y pasnmuumTaM ApYIITBCHHM
ctepama, ykibyuyjyhu u mpaBocyhe, y He3ayCTaBJbUBOM j€ 3aJieTy U JOHOCH
3Ha4yajHe MPOMEHe, HecanienuBe Yy NOTIYHOCTH, C OO3HpPOM Ha HeH
EKCTIOHEHIIMjalTHH pa3Boj. To oTBapa cjokeHa TpaBHA TNHWTamka, ald |
3a0pHHYTOCT 300T YTHIIaja Ha JbYACKA MpaBa, MOCeOHO Ha MPaBO Ha MPABUYHO
cybeme. Y pany ce aHanusupajy KJby4dHE rapaHifje IpaBa Ha IPaBUYHO
cyheme y rpahaHckuM TOCTymuMa W3 wiaHa 6. EBpoIicke KOHBEHIHje O
3alITUTH JbYICKUX MIPpaBa U OCHOBHMX cl0001a, kao U Moryhu yrunaj Al Ha
MOIITOBake OBHX rapannuja. [Ipen EBporckuM cymom 3a Jbyacka mpasa joun
YBEK ce HHUje Hamao ciydaj ynorpede Al y mpaBocyly, anm, Ha OCHOBY
mpecyna Koje ce OmHOCe Ha CTaHIaple NPaBHYHOCTH MOCTYIKA U IPHUMEHY
JUTHTAJIHUX TEXHOJIOTHja, MOIIHM OU Cce MPETIOCTaBUTH Moryhu mpoOiemu.
Nnentndukyjyhu npaBHe B eTHYKe MPoOIeMe, ayTop pa3Marpa u3a3oBe, Kao 1
KopucTH on npuMmeHe Al y rpahaHCKMM CYACKHUM TOCTYyNIMMa, UMajyhu y
BUJYy CTaHAap[e NpaBUYHOCTH HocTynka. Hamme, ymorpeba Al mpencrasiba
Mady ca JIBe OIUTpuIle. BemTauka HHTENIUTEHNIMja MOXE 3HAYajHO YHANPEIUTH
€(pUKACHOCT MOCTYIKA U AOCIEAHOCT Y OMIYIHBAGY, JTOK HCTOBPEMEHO MOXKE
YIPO3UTH TapaHIHje HENPHUCTPACHOCTH, HE3aBUCHOCTH, MPUCTYNA IPaBIH,
jeaHakocTH u TpaHcnapeHTHocTH. C 003upom Ha To, Al Moxe OUTH KOpUCTaH
alaT 3a OCTBapHBambe OIpeheHHX cerMeHara MPaBHYHOCTU MOCTYIKA, ATH Y3
00aBe3Hy JbYACKY KOHTPOITY.
Kibyune peun: IlpaBo Ha npaBuuHO cyheme; Bemrauka nntenurennyja (Al);
EBporicka KOHBEHIIHja O 3aIlITUTH JBYICKHX IIpaBa U OCHOBHUX
ciobona; EBpornicku cyn 3a JbyAcka rmpasa

ARTIFICIAL INTELLIGENCE AND THE RIGHT TO A FAIR
TRIAL—ARTICLE 6 OF THE EUROPEAN CONVENTION ON
HUMAN RIGHTS

The use of artificial intelligence (Al) in various societal spheres, including the
judiciary, is rapidly increasing and bringing about significant changes that are
difficult to fully comprehend given its exponential development. This raises
complex legal questions and concerns about the impact on human rights,
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particularly the right to a fair trial. This paper analyzes the key guarantees of
the right to a fair trial in civil proceedings under Article 6 of the European
Convention on Human Rights, as well as the potential impact of Al on
respecting these guarantees. Although the European Court of Human Rights
has not yet encountered a case involving the use of Al in the judiciary, given
the judgments related to the standards of a fair trial and the application of
digital technologies, potential problems can be anticipated. By identifying
legal and ethical issues, the author examines the challenges and benefits of
using Al in civil proceedings, considering the standards of a fair trial. Namely,
the use of Al is a double-edged sword. Al can significantly improve the
efficiency of proceedings and consistency in decision-making, while at the
same time, it can undermine guarantees of impartiality, independence, access
to justice, equality, and transparency. Therefore, Al can be a useful tool for
achieving certain aspects of a fair trial, but with mandatory human oversight.
Keywords: Right to a fair trial; Artificial intelligence (Al); European
Convention on Human Rights; European Court of Human Rights
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STRENGTHENING THE RIGHT TO CONSULAR PROTECTION
THROUGH EUROPEAN CITIZENSHIP

Historically, consular protection was viewed as a prerogative of the sending
state, used at its discretion. However, there is a growing trend to regard
consular protection, particularly in instances of detention, as a right of its
recipients, established by the international community, as acknowledged in the
International Court of Justice's rulings in the Lagrand (2001), Avena and other
Mexican nationals (2004), and Jadhav (2019) cases. Some even consider it a
universal human right, as indicated in the 1999 Advisory Opinion of the Inter-
American Court of Human Rights. Yet, this perspective is not universally
accepted among states or scholars; its incorporation into general international
law seems, at present, to be on uncertain grounds. The binding nature of
consular protection is more likely found in bilateral or certain multilateral
treaties, supranational regulations (such as those of the European Union), or
often, in national laws. The Treaty on European Union and the Charter of
Fundamental Rights of the European Union have reinforced the right to
consular protection for European citizens. These treaties grant every Union
citizen the right to assistance from the diplomatic or consular authorities of
any Member State when they are in a third country without representation
from their own Member State, under the same conditions as nationals of that
state.

Keywords: Consular protection; Human rights; European citizenship; State

sovereignity

* jaimevalle@fd.ulishoa.pt

52


mailto:jaimevalle@fd.ulisboa.pt

YJIK/UDC 341.233
341.231.12

Assistant Professor Sanja Krestalica LL.D"
Faculty of Law, University of East Sarajevo

THE MISUSE OF THE RULES ON THE USE OF FORCE IN
INTERNATIONAL LAW

The abuse of law generally has been recognized as a matter of significant
concern already in Roman law, even though it was not codified as a legal institute
until much later. Without diminishing the importance of this issue in private law,
the practice of abuse of legal rules in international law has proven to be
particularly dangerous and harmful to society as a whole.

In this paper, we diagnose the misuse of the ius cogens rules in international
law, specifically those related to the use of force, as a critical issue in the
contemporary global community. Violating the peremptory norms of international
law certainly represents a serious danger to the modern international order.
However, that does not mean that the abuse of that law and its misinterpretation
are not equally dangerous for the survival of the international community and,
ultimately, humanity. This is especially visible with the rules on self-defense,
which, it seems, have always been, and especially in the last decades, interpreted
arbitrarily and contrary to their real meaning, all to justify unilateral military
actions against the sovereignty and territorial integrity of certain states. A broad
interpretation of rules on self-defense, embodied through the invocation of a right
to use force in preemptive or preventive scenarios, violates the basic principles of
proportionality and the necessity of immediate threat and undermines the ius
cogens norms on the prohibition of the use of force.

Key words: lus cogens, the use of force, self-defense, the abuse of law, UN
Charter.
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LATVIA’S RESIDENTS FALLING BETWEEN THE LEGAL CRACKS: IF
PUBLIC SECURITY CONCERNS MAY OVERRIDE FUNDAMENTAL
HUMAN RIGHTS?

Within the European Union, Member States possess the prerogative to establish
regulations governing the residence of third-country national migrants within their
respective territories. The Member States are also free to define the requirements
for longterm/permanent residency, and they may refuse or annul long-term resi-
dent status if a person does not fulfill the necessary conditions or if they represent
a threat to public policy or public security. However, in exercising this authority,
Member States are obliged to adhere to the common European values delineated
in the EU Treaties and the Charter of Fundamental Rights of the European Union.
Likewise, when removing the illegally staying migrants from their territories, the
Member States must comply with the provisions of the Returns Directive. The
requirements of both national and EU law vis-a-vis third-country national mi-
grants are relatively straightforward, and Member States have a sovereign right to
treat third-country nationals and citizens differently. However, there is a unique
category of people living within the EU that falls between the legal cracks: they
were born in the geographical territories of what is now an EU Member State or
lived their entire lives there without being its citizens. Subsequently, they acquired
citizenship of the third state mainly for economic reasons. These are the largest
ethnic minorities, the so-called "aliens' or 'non-citizens', a marginalized population,
who are de facto permanent residents of Latvia (often being born there), but after
they acquired the citizenship of the Russian Federation, they became de jure third-
country national migrants, even though some of them had never even been to Rus-
sia. Following the start of Russia's War of Aggression against Ukraine in 2022,
this population is seen by the Latvian authorities as a 'threat to policy or public
security' and is subject to new legislative 'loyalty cleansing' aimed at mass expul-
sion. The Latvian state sought to protect its interests and public security by
amending its national laws on immigration, which specifically applied to former
'non-citizens'. This study will address a unique situation that unfolded in a particu-
lar member state: Latvia engaged in the mass de-legalization of its non-ethnic
population in order to, arguably, defend its national interest and security. This
essay aims to shed light on the new national requirements and assess their compli-
ance with the EU acquis, the European Convention on Human Rights, and the
general principles of law, such as equality, legal certainty, legitimate expectations,
and proportionality.
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Hayunu capaonux op /lpacana /labuh
WHcTuTyT 32 MelyHapoIHy OMUTHKY U puBpeny, beorpan

NHCTUTYHUJE U YIIPAB/bAIBE BEHITAYKOM
UMHTEJIUT'EHIINJOM HA HUBOY EBPOIICKE YHUJE

Hako mocroju Benuku OpOj HMHHULIMjaTHBA, KaKO HAa HHUBOY HAaI[MOHAJIHUX

JypHCAMKIIMja, TaKO M Ha TJI00AJHOM IUIaHy, IO caja je camo EBporcka yHuja

(EY, YHuja) yunHuiaa 030MipaH MOKyIIaj Aa cBoje rpahaHe 3amiTHTH 0J pU3uKa

MOBE3aHOI ca KopumhemeM CHCTeMa BeIITauyke MHTeIureHuuje. Ypemba EVY o

yIBphuBamy yckia)eHHX TpaBWia O BEINTaYyKOj HWHTEIWTCHIWjH, Koja ce

YIJIABHOM HABOJAW KaO €BPOIICKM aKT WIIM 3aKOH O BEINTAYKO] MHTEIHUICHIU]jH, j&

Iocjie TOAWHA TperoBopa W yoOnmMuaBama NpaBHOT TekcTa 1. aBrycra 2024.

TOIMHE CTYNHJIAa Ha CHary. Y pa3Bojy HalpeJHUX CHCTeMa M MoJejla BEeINTauKe

HMHTEIUTCHIINjE EBPOIICKE KOMITAaHH]j€ 3a0CTajy 3a Mel)yHapOJHOM KOHKYPEHIIH]OM.

Mehytum, dopmynucameM HaIApKABHAX HOPMH KOje BaXKe HAa 3ajCTHHYKOM

TpUITY 01 450 MUIIMOHA CTAHOBHHKA, CBPOIICKE JPKAaBe OJMUUCHE Y YHHUjH, Cy

yuBpcTHiIEe MelyHapoAHU MpHMarT y YCHOCTaBJjbalky IUIMTAIHHX CTaHIapAa H

peryJaTHse.

VYnopeno ca ysoheeM HOBHX mpaBwia, EY Tpaau U HOBH HHCTUTYI[HOHAITHU

OKBHD YyIpaBJbarbha TEXHOJOTHjOM BEIITaYKe WHTEIHUICHIMje, KOJH je W MpeaMeT

oBor pana. Mako je ¢hopMamHO ped O MOAEIbEHO] HAIICKHOCTH YHHjE M HBeHUX

YJaHULA, U3 aHAIU3e CaJpKMHE AKTa O BELITAYKO] HHTEIUICHIHjH, TIPOU3HIA3N

Ja je JOIUI0 10 CYIUTHHCKOI IIOMEepama HAIJIeKHOCTH Ka HaJIHALMOHATHOM

HuBOY. [loBehaH je Opoj eBpONCKHUX Tela y OBOM JIOMEHY, a BbUXOBE yIpPaBJbauke

1 Ha/3OpHE QyHKIHje cy ojadyaHe. HaBemeHo moTBphyje n KoMIIapaTuBHA aHAJH3a

Ipemiora ypeade o BemTaukoj uHTeaureHmju u3 2021, roa. U mweHe KOHAYHE

Bep3Hje Koja CIOBHU 33 NMPBU CBEOOYXBATHH ,,3aKOH O BEIITAYKO] MHTCIUTCHIH]H

y cBery. OBakaB UCX0/] ojiyiapa oji yoOuuajeHe eBpoICKe 3aKOHOIaBHE MpaKce Ja

y JIOHETOM aKTy, y oaHocy Ha mpemior Komucwuje, ciabe opnamfiewa YHuje y

KOPUCT JIp)KaBa 4JaHUIIA.

Ksbyune peun: EBporicka yHHWja, momesbeHa HaJUISKHOCT, Ypenba (AKT) o
BCIITAYKO] HHTEIWUTCHIIMjH, PETyJIaTOPHU H YIPaBJbauKU
okBup, Kanmemapuja 3a BemTauky HWHTEIUTCHIIH]Y,
EBporicku caBer 3a Bemrauky HHTENATeHIH]y, CaBeToaBHU
(dhopym, HaydHO MOBEpPEHUINITBO HE3aBUCHUX CTPYUHaKa

EUROPEAN UNION ARTIFICIAL INTELLIGENCE GOVERNANCE
SYSTEM AND INSTITUTIONS

Although there are a large number of initiatives, both at the level of national
jurisdictions and at the global level (proposals on international agreements or the
establishment of international cooperation and supervisory bodies), so far only the
European Union has made a serious attempt to protect its citizens from the risks
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associated with the use of artificial intelligence. After years of negotiations, the
European Union Artificial Intelligence Act entered into force on August 1, 2024.
Along with introducing the new rules, the EU is also building a new institutional
framework for governing artificial intelligence technology, which is the subject of
this paper. Despite the formal shared competence between the Union and its
member states, the analysis of the Artificial Intelligence Act indicates a significant
shift in competence towards the supranational level. The number of European
bodies in this domain has increased, and their management and supervisory
functions have strengthened. The aforementioned is confirmed by a comparative
analysis of the Commission’s Proposal from 2021 and the final version of the Al
Act, which is reputed to be the first comprehensive “law” on artificial intelligence
in the world. This outcome deviates from the usual European legislative practice.
Typically, in comparison to the draft legislation, the approved act weakens the
powers of the European institutions and bodies in favor of the member states.
Keywords: European Union, shared competence, Artificial Intelligence Act,
regulatory and governance framework, the European Artificial
Intelligence Office, the European Artificial Intelligence Board,
advisory forum, scientific panel of independent experts
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ZNACAJ KLASIFIKACIJE ORUZANIH SUKOBA U
MEDUNARODNOM HUMANITARNOM PRAVU

Razumijevanje klasifikacije oruzanih sukoba u okviru medunarodnog
humanitarnog prava predstavlja klju¢nu komponentu za osiguravanje pravne
zaStite svih sudionika konflikta. Naime, razlicite kategorije sukoba, poput
medunarodnih i nemedunarodnih, definiraju pravila primjenjiva na odredene
situacije, Sto utjeCe na primjenu medunarodnih konvencija i protokola.
Pravilna klasifikacija takoder utjeCe na obaveze drzava i oruzanih grupa, ali i
na pravo Zrtava na zastitu i pomo¢. Osim pravnih implikacija, klasifikacija
sukoba ima znacajnu ulogu u operativnom smislu, buduci da utje¢e na nacin
na koji medunarodne organizacije i humanitarne agencije planiraju i
implementiraju svoje intervencije. Razli¢ite vrste sukoba zahtijevaju razliite
pristupe, resurse 1 strategije, S$to dodatno naglasava hitnost pravilnog
razgranienja. Osim toga, mehanizmi odgovornosti takoder ovise o vrsti
sukoba, §to moze rezultirati razli¢itim pravnim posljedicama za pocinitelje
ratnih zlo¢ina. U konacnici, razumijevanje vaznosti klasifikacije oruzanih
sukoba doprinosi jac¢anju medunarodnog humanitarnog prava kao sistema koji
tezi zastiti ljudskog dostojanstva, cak i u najtezim uslovima ratovanja. Ovaj
aspekt ne samo da promovira pravnu sigurnost, ve¢ takoder potice svijest o
nuznosti suo€avanja s humanitarnim krizama kroz adekvatne pravne okvire.
Kroz daljnja istrazivanja i analize, moguce je unaprijediti kriterije klasifikacije
te time doprinijeti uc¢inkovitoj primjeni medunarodnog humanitarnog prava u
praksi.

Kljucne rijeci: Oruzani sukobi; Medunarodno humanitarno pravo;

Klasifikacija; Zastita civila; Zenevske konvencije.

THE IMPORTANCE OF THE CLASSIFICATION OF ARMED
CONFLICTS IN INTERNATIONAL HUMANITARIAN LAW

Understanding the classification of armed conflicts within International
Humanitarian Law is a key component for ensuring legal protection for all
participants in the conflict. Namely, different categories of conflicts, such as
international and non-international, define rules applicable to certain
situations, which affect the application of international conventions and
protocols. Correct classification also affects the obligations of states and
armed groups, but also the right of victims to protection and assistance. Apart
from the legal implications, the classification of conflicts has an important role
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in the operational sense since it affects the way international organizations and
humanitarian agencies plan and implement their interventions. Different types
of conflict require different approaches, resources, and strategies, which
further emphasizes the urgency of proper delineation. In addition,
accountability mechanisms also depend on the type of conflict, which can
result in different legal consequences for perpetrators of war crimes.
Ultimately, understanding the importance of the classification of armed
conflicts contributes to the strengthening of international humanitarian law as
a system that seeks to protect human dignity, even in the most difficult
conditions of warfare. This aspect not only promotes legal certainty but also
encourages awareness of the necessity of dealing with humanitarian crises
through adequate legal frameworks. Through further research and analysis, it
is possible to improve the classification criteria and thereby contribute to the
effective application of international humanitarian law in practice.

Keywords: Armed conflicts; International humanitarian law; Classification;

Protection of civilians; Geneva conventions.
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OCTBAPHUBAIBE ITPABA HA TIPABUYHO CYBEIE VY ,,OHJIAJH*
DOPMATY

[TpaBuyHOCT MOCTyMaka y KojuMa ce oJulydyje o mpaBuMma M oOaBezama rpalhana
Kao CTpaHKe IpeJl HaJISKHUM JIp)KaBHUM OpraHMMa je jelHa O] Haj3HauajHUjuX
obaBe3a npxase. HenmomroBame MpaBHUX MpaBHiIa KOJUMa C€ IITHTH IPaBUIHOCT
MIOCTYIKA YMHH JIPXKaBy OATOBOPHOM, KaKO IIPE HAIMOHAIHNM CYZOBHMA, TaKO 1
npexn MehyHapomuum. CreactBeHo Tome, OBO mpaBo ypeheno je Ha
Mel)yHapoHOM M HaIlMOHATHOM HHUBOY, IIpH YeMy nocebaH 3Ha4aj nma EBporicka
KOHBEHIIHja O JbyACKHUM IpaBuMa. Ynanom 6 EBporicke koHBeHIHje aepuHUCAHN
Cy €JeMEHTH TpaBa Ha NpPaBUYHO Cyheme, KOjHu ce OJHOCE Ha OJUIyYHBamE O
npaBuMa rpahana y rpahjaHckuMm, KpHUBHYHUM, YIPAaBHUM, JUCHHUIUIMHCKHM H
yCTaBHOCYACKUM mocTynnuMma. M3mel)y ocranor, HaBeIeHHMM WIAHOM NPOIHCAHO
je TpaBo Ha NPaBHYHY W jaBHY paclpaBy Y pa3yMHOM pOKY Ipel HE3aBHCHUM U
HerpucTpacHuM cynoM. Ca Jipyre cTpaHe, 103BOJbEHA CYy OIpaHHUYCHa NPYKEHUX
rapafiyja mnpaBa Ha mpaBudHO cyheme. Ha mpumep, HCKibydeme jaBHOCTH
JI03BOJbEHO j€ y MHTEepecy Mopalia, jaBHOT peja WM HalMOHaIHEe 0e30e1HOCTH Y
JieMoKpaTckoM JpymTBy. Takole, e onTyxeHo 3a KpUBUYHO JEJI0 UMa IPaBo
Jla ce OpaHM JIMYHO WIIK ITyTeM OpaHHola Kora caMm n3adepe, Aa uMa oArosapajyhe
MoryhHOCTH 32 mpunpemame ofg0paHe, Ta UCTHTYje cBenoke uta. CBa HaOpojaHa
MUTakha HAPOYHUTO Cy OCETJbHMBA y CUTYallUjH Kaja JI0JIa3u J0 PUMEHEe NpaBuiia o
»Cyhewy Ha npamuny”. Haume, Boljeme mocTymka y3 ydemiie NPOLECHHUX
cyOjekata y ,o0HmajH” dopmu, upeasuheHo je 3akoHOM Yy oapeheHuM
curyanjama. Ilopex Tora, BaHpeHO CTamke MOXe OUTH OCHOB Ja C€ OJCTYIH OJ
yTBphEHOI' NpaBHOI peXHMa CIPOBOhEma IMOCTYNKAa y MPUCYCTBY CTpaHaka,
OKpPHUBJHEHOT WJIM CBelloKa. Pann ce o moceOHO aKTyeJHOM ITUTamy Y CBETIY
yrnotpebe caBpeMeHUX JUTHTAIHUX TeXHojoruja. 13 ceera HaBeneHor ce Hamehy
nBa muTama. IIpBo, ma mm je mocTojehmM 3aKOHCKHMM pemiemHMa JpKaBa M
cTanaapauMa mpakce EBporickor cyza 3a Jbyjcka npasa, 3amTuhieHa IpaBugHOCT
MIOCTYIaKa KOjH c€ y HMOTIYHOCTH WJIH JISJIMMUYHO OZBH]ajy ,,0HnajH ? [Ipyro, na
JIM CY OJICTyIama OJ] rapaHiyja u3 wiana 6 EBporicke KOHBEHIIMje, Y BaHPEIHOM
CTamy, y BHAy npoMeHe ¢opmara oapel)eHnx CyACKHX MOCTyIaka y ,,0HJIajH
(opmMaTt, HeONXOoiHA Y AEMOKPATCKOM JAPYIITBY U NMPONOPLHOHAIHA IIUJBY KOjH ce
THUME HACTOju rmocTrhH.

Kibyune peun: [Ipasuunocrt; ,,OHnaju cyheme™; EBpornicku cy 3a jby/icka mpasa;

[IpaBo Ha onOpany.
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REALIZATION OF THE RIGHT TO A FAIR TRIAL IN ’ONLINE’ FORM

Fairness of the proceedings concerning rights and obligations of citizens as a party
before state authorities is one of the most important state obligations. A breach of
legal rules that ensure the fairness of due process, trigers a state responsibility
before national and international courts. Accordingly, the right to a fair trial has
been defined at national and international level, while the European Convention of
Human Rights is especially important. Eelements of the mentioned right have
been stipulated in Article 6 of the Convention, referring to different proceedings -
civil, criminal, administraive, disciplinary and constitutional. Among other issues,
Avrticle 6 defines the right to a fair and public hearing within a reasonable time by
an independent and impartial tribunal. On the other hand, certain limitations of the
relevant guarantees are lafwful. For example, it is possible to exclude public from
the trial in the interests of morals, public order or national security in a democratic
society. Also, a person accused for a criminal offence has a right to defend himself
in person or through legal assistance of his own choosing, to have adequate time
and facilities for the preparation of his defence, to examine witnesses etc. All the
afore mentioned issues are particularly sensitive in the situation where the rules on
’remote trial” are to be applied. Namely, conducting a trial with the participation
of relevant subjects in online form, has been defined by the law in certain
situations. Further to that, the state of emergency can provide a legal basis to
deviate from the established legal regime for realization of the proceedings in the
presence of parties, accused person or a witness. This issue has become
particularly topical in the light of the use of contemporary digital technologies.
The mentioned facts suggest two questions. First, whether current state practice
and standards of ECtHR’s jurisprudence, protect the fairness of partially or
completely remote proceedings? Second, whether exceptions from the guarantees
provided under Article 6 of the European Convention, in the state of emergency,
by switching trials in online form, are necessary in a democratic society and
proportionate to the intended aim.

Keywords: Fairness; Remote trial; European court of Human Rights; A right to

defence.
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HECAI'JIACHOCT MEBYHAPO/JHHUX YI'OBOPA CA
YHYTPAIIIBUM ITPABOM JIP’)KABE YT'OBOPHULE — PACTA
SUNT SERVANDA WU YCTABHA CYIIPEMATHJA?

Y pany mom HasuBoM ,HecarmacHocT MeljyHapomHHX ~yroBopa ca
VHyTpaIlbHM [IPaBoOM Ap)kaBe yrospuuile — Pacta sunt servanda wiu ycraBHa
cympemaruja?“ aHanu3upa ce oJHOC u3Mel)y yHyTpauimer U MelhyHapoIHOT
npaBa Kpo3 CHTyalWjy HecarjJacHOCTH 3aKJby4eHHX MeljyHapoaHUX yroBopa
ca YHyTpaIll-UM IIPaBOM JpKaBe YroBOpHHIE. MehyHapomHo mpaBo HadeTHO
3a0pamyje TOHMIITEHE TAaKBOI YroBopa M 00aBe3yje YroBOpHHUIIE Ha
MOLITOBalkE¢ YIrOBOPHMX 00aBe3a, INTO YMHHU CYIITHHY Hadena Pacta sunt
servanda. Hacympor Tome, HpHHIMII YCTaBHE CylpeMaTHje, HHXEPEHTaH
YHYTpallllbeM INpaBy JpXaBa, IMPETIOCTaBJba CarjlaCHOCT CBUX akara ca
yCTaBOM M 3alpamyje NPUMEHY HeycTaBHOT yroBopa. Vako Hajuemthe y
carjacjy, 1Ba HacJIOBHa Hadena ce MOry HahHl B y CyKoOy.
[lpukaz Teopujckux pa3MaTpama y IMOINIEAy OXHOca MehyHapomHor U
yHyTpallllher' IpaBa, peryjatuBe bedke KOHBEHIMje O TIpaBy YyroBopa,
aHaJM3a YIOpEeAHNX YCTABHUX pellera U YIOpeIHEe MpaKce CYIoBa O IUTAkY
HECarJIaCHOCTH YrOBOpa ca yCTaBHUM HOpMaMma JIp>KaBa YTOBOPHUIIA, pajl UMa
3a Wb Jla OATOBOPH Ha MUTame MOTYNHOCTH MOHMINTEHa MelyHapomHoT
yroBopa Koju MOBpelyje yHyTpallmke MpaBo JIpXKaBe YrOBOPHMIE. YKOJIHKO
CyA YTBpIH HECArJIACHOCT YTOBOpa ca HOpMaMa YHYTPAIIkET IpaBa YCTaBHOT
panra, yroBop he npecratu aa Baxxu y fomaheM paBHOM ITOPETKY, U Takea he
OJUTyKa cyna OWTH AeKJIapaTHBHOT KapakTepa. Mehytum, Ha MehyHapogHOM
IJIaHy yroBop he HacTaBHTH J1a oOaBe3yje ApKaBy, YIPKOC OUTYIIH CyJla
KojoM ce yTBphyje meroBa HeycTaBHOCT. [locToje WM3BECHM Cly4yajeBH Yy
kojuma he apxaa mMohu 51a ce 0cii0060aM OJrOBOPHOCTH MO OCHOBY TaKBOT
yroBopa, mo3uBajyhu ce Ha MOCTOjakbé OCHOBAa pENaTHBHE HHINTABOCTH
(pyLJBUBOCTH).
KoMnapaTMBHOM aHanM30M MeXaHH3aMa KOHTPOJIE YCTaBHOCTH YroBOpa,
TyMademeM HOPMHU Mel)yHapoIHOT MpaBa O peJIaTUBHO] HUIITABOCTH yroOBOPA,
pa3MaTpameM OATOBOPHOCTH Ap)KaBe 3a HEHCITYHCHe YrOBOPHHX 00aBe3a,
pal HacTOju Jia MPEeJIOKH MOJIeN MpeBasiiaXKemha MPaKTHYHOT KOH(IHKTa
KOjH Y OTIMCAaHOM CJIy4ajy MOXe HAaCTaTH.
Kmbyune peun: Melyyrapoano npaso; YcraBHo npaBo; HopMaTnBHa KOHTOMNA;
HumraBoct mehyrapogaux yroBopa; OAroBopHOCT ApKaBe.
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INCOMPATIBILITY OF INTERNATIONAL TREATIES WITH DO-
MESTIC LAW OF THE CONTRACTING STATE—PACTA SUNT
SERVANDA OR CONSTITUTIONAL SUPREMACY?

The paper titled “Incompatibility of International Treaties with Domestic
Law of the Contracting State—Pacta Sunt Servanda or Constitutional Su-
premacy?” analyzes the relationship between domestic and international law
by examining the incompatibility between concluded international treaties and
the domestic law of the contracting state. International law generally prohibits
the annulment of such treaties and obliges the parties to adhere to their treaty
obligations, which is the essence of the principle Pacta Sunt Servanda. In con-
trast, the principle of constitutional supremacy, inherent in the domestic law of
states, presupposes that all acts must be in accordance with the constitution
and prohibits the application of unconstitutional treaties. Although usually in
harmony, these two principles can sometimes be in conflict.
This paper tries to answer the question of whether an international treaty that
violates a contracting state's domestic law can be annulled. It does this by
looking at the relationship between international and domestic law, the rules of
the Vienna Convention on the Law of Treaties, different constitutional solu-
tions, and different judicial practices when it comes to treaties that do not fol-
low the constitutional rules of the contracting state. If a court determines that a
treaty is incompatible with domestic constitutional norms, the treaty will cease
to be valid in the domestic legal order, and such a court decision will have a
declaratory nature. However, at the international level, the treaty will continue
to bind the state, despite the court's decision declaring its unconstitutionality.
There are certain cases where the state may be able to avoid responsibility
under such a treaty by invoking the grounds for relative nullity (voidability).
The paper seeks to propose a model for overcoming the practical conflict that
may arise in the described case by means of comparative analysis of the
mechanisms for controlling the constitutionality of treaties, interpreting norms
of international law regarding relative nullity of treaties, and considering state
responsibility for non-fulfillment of treaty obligations.
Keywords: International law; Constitutional law; Normative control; Nullity
of international treaties; State responsibility.
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"THE ROME STATUTE: AN EFFECTIVE INSTRUMENT AGAINST
IMPUNITY OR A TOOL OF SELECTIVE JUSTICE?"

The Rome Statute, adopted in 1998, established the International Criminal
Court (ICC) with the mission to prosecute individuals responsible for
genocide, war crimes, crimes against humanity, and, more recently, the crime
of aggression. As a pivotal legal instrument in the fight against impunity, the
Rome Statute represents a landmark achievement in international criminal law,
promoting justice for the most atrocious crimes. However, critics have sparked
significant debate over its practical application, questioning whether it serves
all nations equally or if it selectively targets certain regions and actors while
sparing others. The proposed paper aims to critically analyze the effectiveness
of the Rome Statute in combating impunity, while also addressing the
perception of its potential use as a political tool of selective justice. Drawing
on case studies involving African countries, which make up most of the ICC
prosecutions, and contrasting them with the lack of accountability involving
major world powers such as the United States, Russia, and China, none of
which are parties to the Statute, the paper will examine whether geopolitical
considerations influence the Court's actions. The analysis will focus on the
structural challenges within the ICC’s mandate, such as its dependency on
state cooperation and its limited enforcement mechanisms, while also
assessing the potential for reforms aimed at ensuring a more equitable
application of international criminal law. Ultimately, this paper will seek to
contribute to the broader conversation on the balance between protection in
international law, questioning whether the Rome Statute truly serves its
intended purpose of ending impunity or if it perpetuates disparities in global
justice.

Keywords: The Rome Statute; Global justice; International crimes; Powers;

International criminal law.
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DIASPORA AND NATIONAL IDENTITY: THE ROLE OF ETHNIC
CARDS IN BALANCING PROTECTION AND POTENTIAL ABUSE
OF LEGAL RIGHTS

Ethnic cards, such as the Polish Card, Hungarian Card, and others, are signifi-
cant tools in migration policy, serving both as a means of protecting national
identity and as a mechanism for strengthening the bond between the state and
its diaspora. However, their legal function raises questions about the fine line
between protection and abuse of rights. On the one hand, ethnic cards can re-
inforce national identity and facilitate the integration of diaspora communities
with their country of origin. On the other hand, misuse of these cards may lead
to the unfair acquisition of legal privileges and the exploitation of legal mech-
anisms in ways that deviate from their original purpose. This paper analyzes
the role of various European ethnic cards in balancing the protection of rights
with the risk of potential abuse. The study explores how these cards are used,
the motivations of their holders, and how legal frameworks can both protect
their rights and be susceptible to exploitation. Additionally, the research high-
lights the growing relevance of ethnic cards in shaping migration policies in
Central and Eastern Europe. Furthermore, the study examines the socio-
political implications of ethnic cards, especially in countries with large diaspo-
ras, and the potential for diplomatic tensions when such policies intersect with
cross-border migration. Finally, this analysis contributes to the broader debate
on the role of law in defining national identity and its broader impact on con-
temporary international relations.

Keywords: Diaspora; National identity; Ethnic card; Migration; Rights protec-

tion; Legal abuse.
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TEOPUJA APKABE U ITPABA /
THEORY OF STATE AND LAW
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Peter Pazmany

LENIN AND THE LAW (A CASE-STUDY ON THE BORDERS OF LEGAL
NORMALITY)

Marxist revolutionaries used to dedicate entire lifetimes to fighting the enemy, the
prevailing political and economic structure, believing that a breakthrough was a
victory and a device to stand for purpose. Given their exhaustion from constant
agitation, the practical task of constructing a new society was not yet on their
agenda. Captive of the dogmatism of “Religion and law are the ideologies of the
suppressing classes, the latter gradually replacing the former," they were interested
solely in a state and a law withered away. Therefore, not even Lenin, a law
graduate, was concerned with law in general, nor its strategic potential for state
building in particular. Once he gained power, he exclusively used law for tactical
purposes in daily changes, only considering it beneficial to the revolutionary cause
in certain cases. As an empty form for mass mobilization or a simple complement
to terror, it turned into nothing but a direct means or extension of politics. In once-
bolshevised territories, it never evolved into an autonomous phenomenon of social
mediation, despite being widely acknowledged by society as one of the primary
civilizing factors. It is not surprising that this led to the transformation of the
tsarist ukaz-government into the Leninist decree-government, which was led by
the Bolshevik party as a private organization. In comparison, the death toll from
Bolshevism equated to sixteen times the number of victims killed during the last
half of a century of tsarism. In summary, Bolshevism only resulted in "legalized
lawlessness" in the past and the appearance of a dual state in the present.
Keywords: Degeneration of law?; Law in Marxist tradition; Revolutionary role of
decreeing; “Bourgeois formalism” and revolutionary justice; Unity of
law; Law as brute force;“Legalized lawlessness™; Victimization of
society; Law in servilism of politics.
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THE IMAGE OF THEMIS AS AN EPISTEMOLOGY OF LAW:
FROM PROTECTION TO ABUSE

How often do works of a particular art form remain objective monuments of
socio-legal processes in the history of mankind? So, Themis has represented
justice, integrity, and impartiality since the time of ancient Greek mythology.
The sculptures from the 3rd century BC depict Themis with open eyes,
analyzing all the circumstances before passing a sentence, full of dignity and
confidence in her decision. Years later, the peoples of different countries
began to honor Themis as the guardian of order, moral foundations, and even
the entire social system, "arming™ her with a sword and scales and closing her
eyes, activating the senses and souls. For millennia, her image has been a
symbol of justice, law and order, and spiritual strength. Naturally, each epoch
and its people, having accumulated their attitudes towards law, justice, and
justice, "placed" their accents in the image of Themis. Today, examples of
abuse of law are growing in many countries, and not only in civil law
relations. The Russian legislator has not yet given a definition of good faith
but establishes a requirement for lawyers to act in good faith (paragraph 5 of
Article 10 of the Civil Code of the Russian Federation). Recently, due to
people's dissatisfaction with the decisions made by today's "justice," the image
of Themis in various countries has become less iconic, with some portraying
her as a corrupt "lady” who exploits her position. I would suggest that the
modern legal community return to itself and the image of today's Themis as a
symbol of justice based on integrity, fairness, integrity, humanity, impartiality,
etc. I am convinced that Themis will become a goddess again.

Keywords: Themis; Art; Justice; Integrity; Corruption; Integrity.

OBPA3 ®EMU/IbI KAK THOCEOJIOTI'US ITIPABA:
OT 3AIIUTHI 10 3JIOYIIOTPEBJIEHUSA

Kak uacto mpousBeeHHss TOrO MM HHOTO BHJA HCKYCCTBA OCTAlOTCS B
nucropun YenoBeuecTBa 0OBEKTHBHBIMH NMAaMATHHKAMH COLIHABEHO-ITPABOBBIX
mporeccoB. Tak, demuma co BpeMeH  JApeBHETpPEUECKO Mu(poIoruu
OJIMIETBOPsIa cO0OI NpaBoCyAne, HEMOAKYITHOCTh M OeCIpHUCTPACTHOCTb.
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CoxpanuBmmecss ckynbpntypsl ¢ III B. 70 H. 3. ¢ OTKPBITBIMH TJa3aMu,
aHaNM3UPys BCe OOCTOATENhCTBA IEpe] BBIHECEHHEM IPHUIOBOpA, IOJHA
JOCTOMHCTBA M YBEPCHHOCTH B cBoeM perieHun. CHycTs TOIbI HapOIbI
pPa3HBIX CTpaH cTaiu TouyuTath DeMHIy Kak ONFOCTUTENHLHUILY TOpsIKa,
HPAaBCTBEHHBIX OCHOB U JJaK€ BCErO OOILIECTBEHHOT'O CTPOS, «BOOPYXKUB) €€
MEYOM, BECaMH W 3aKpBIB € Iia3a, aKTHBH3HPOBAB OPTaHbI YyBCTB, MYIIH.
TricsueneTus ee 00pa3 SBISAIICS CUMBOJIOM CIIPABEUIMBOCTH, IIPABOTIOPSIKA U
JyXOBHO# cuitbl. be3ycioBHO, Kaxkaas 31o0xa, ee HapoJ, aKKyMYJIUPOBaB CBOE
OTHOIICHUE K TPaBy, IPABOCYIHIO, FOCTHIINN «PACCTABIISUTNY CBOM AKIIEHTHI B
obpaze demub.

CerofHs BO MHOTHX CTpaHaX PacTyT MPUMEPHI 3JI0YMOTPEOICHHS PaBOM U
HE TOJBKO B TPAXKMAHCKHX IPABOOTHOIICHHSAX. POCCHUCKUI 3aKOHOMATENh
MOKa He JjaJl oTpeAeNeHus JoOOPOCOBECTHOCTH, HO YCTaHABIIUBAET TpeOoBaHNE
JUTS. FOPUCTOB JIeHcTBOBATh ToOpocoBecTHO (1. 5 ct. 10 'K P®). B mocnennee
BpeMsi Ha BOJIHE JIIOJICKOTO HEJOBOJIbCTBA PEUICHUSMHU CETOIHSIIHErO
«TpaBocynus», u3oopaxenuss OeMUIbl B PasHBIX CTPaHAX BBINIAAAT HE TaK
kanonuuHo (Visitringkoebing.dk), xapakrepusys ee Kak KOPPyMITHPOBAHHYIO
«1amy», H3BJICKAIOIIYI BBIFONYy M3 CBOero mnojoxeHus. [Ipemmoxkuna Obl
COBPEMEHHOMY IOPHIUYECKOMY COOOIIeCTBY BepHYTh cebe 00pa3 demuabl
KaK CHUMBOJ TIPaBOCYAHS Ha OCHOBE JOOPOCOBECTHOCTH, CIIPABEITHBOCTH,
HETOJIKYITHOCTH, T'YMaHHOCTH, OCCIPUCTPACTHOCTH WM T.I. YOEKICHA, YTO
demua BHOBb CTaHET OOTHMHEIA.

KuaroueBsie ciaoBa: ®emuma; UckycctBo, [IpaBocymue; HenomkymHOCTB;

KoppymmuposanHocTh; JJo0OpOCOBECTHOCTS.
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LLB (Hons), BL, PGDE, PGD (Criminology), MPA, LLM, PhD (Law), Post-PhD
(1AS)"

Chair Public and International Law Department, School of Law,

American University of Nigeria, Yola, Nigeria

BALANCING ACT: NAVIGATING THE BOUNDARIES OF LAW BE-
TWEEN PROTECTION AND ABUSE

In today's dynamic global landscape, the role of law as a guardian of rights
and freedoms is constantly challenged by its susceptibility to misuse and ex-
ploitation. This paper, titled "Balancing Act: Navigating the Boundaries of
Law Between Protection and Abuse," delves into the intricate interplay be-
tween the protective functions of law and its potential for manipulation. Draw-
ing upon a multidisciplinary approach, the paper examines case studies from
diverse contexts, including human rights violations, corporate malfeasance,
authoritarian regimes, and emerging digital realms. Through critical analysis
and empirical evidence, it elucidates the mechanisms through which legal
frameworks can both safeguard individuals and be subverted to perpetrate in-
justices. Furthermore, the paper explores strategies and initiatives aimed at
mitigating the risks of legal abuse while preserving the integrity and efficacy
of legal systems worldwide. By shedding light on the complexities inherent in
this balancing act, this paper contributes to a deeper understanding of the chal-
lenges and opportunities in navigating the boundaries of law in contemporary
society.

Keywords: Navigating; Boundaries; Law; Protection; Abuse.

* bello.magaji@aun.edu.ng, bellomagaji80@yahoo.com
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Ass. Prof. Dr.sc Tatjana Srceva-Pavlovska’

Faculty of Foreign languages AUE FON University, Skopje Republic of Mac-
edonia

SIGNIFICANCE OF LINGUISTIC CANONS IN INTRALINGUAL
AND INTERLINGUAL INTERPRETATION OF LEGAL TEXTS

This paper focuses on the linguistic perspective of legal interpretation, as
essential in both intralingual and interlingual analysis of legal texts.
Montesquieu’s “Spirit of the Laws” urged that laws should be concise, simple,
and void of vague expressions. On the other hand, Legalese in general has
long remained a subject of analysis in terms of complex constructions and
implicit wording, often resulting in descriptions such as wordy, unclear, and
pompous attached to it. This domain seems to be a struggle between the subtle
nuances of the abstract thought expressed with the beauty of style and the
selection of linguistic means available or accepted as a convention in both the
drafting and interpretation of legal texts on the one hand and the reception and
interpretation by the involved or affected (legal institutions and clients) in a
specific case on the other hand. Translation of documents in international
contexts is an additional component with specific linguistic relevance. The
notions of vagueness and ambiguity represent a theoretical challenge to both
philosophers and legal scholars. Awareness of the theoretical background of
these concepts and their semantic and logical elements, as well as their
practical relevance in specific cases, is crucial. And not only for explanation of
verbal expressions but also interpretation beyond what has been actually
written. The “void for vagueness” doctrine, for instance, with its roots in
ancient times, indicates awareness of the practical implications of these
phenomena and their relevance for legal interpretation and legal writing.
Linguistic canons, predominantly semantic, syntactic, and contextual ones,
combined with the knowledge of methods of interpretation of legal texts (a
posteriori/authentic interpretation, or based on specific and general
interpretative directives), schools of thought (textualism, intentionalisam,
purposivism, and originalism), as well as legal dogmatics and hermeneutics,
represent substantial tools for both interpretation and application of legal texts.
Specifically, we aim to prevent misinterpretations that could lead to an
incorrect direction or course of the entire proceedings, thereby avoiding the
misuse or abuse of a text as a foundation.

Keywords: Legal linguistics; Linguistic canons; Interpretation of legal texts;

Intralingual and interlingual analysis.
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X UDC/YIK 340.131
IIpog. op /lpacomup Josuuuli
dakynrer 0e30jeHOCHHUX Hayka YHuBep3utera y bam0j JIynu

YJIOT'A JEJHAKOCTHU ITIPUMJEHE IIPABA Y OCTBAPUBABY
IHOTPEBHOI' HUBOA INTPABHE CUT'YPHOCTH

VY pany ce obOpahyje mojam mpaBHa CHTYpHOCT Kao NpaBHA BPHjEIHOCT, TE
MojaM IpUMjeHe IpaBa ca MOCEOHMM aKIEHTOM Ha jeJHAKOCT y IPUMjEHU
MpaBa, Koja je YCJIOB 3a OCTBapHBame IMOTPEOHOT HUBOA MPABHE CUTYPHOCTH.
WNHuave, HUCY pHjeTKH CTaBOBW TeopeTHyapa Ja je Hajpeha Tparemuja 3a mpaBo
HejeHaKa NpHMjeHa MpaBa. A caM Haeal MOCTYIKa Iped CyIOBHMa jecTe
BUCOK CTeIleH MNPEeIBHJBUBOCTH, LITO y CYIUTHHH TpeJCTaBJba CTAOWIHY U
yjeHaYeHy CYICKY Tpakcy, OJHOCHO jelHaKy MpuMjeHy mnpaBa. MelyTum,
Tpeba OUTH CBjecTaH YHI-CHHIIE JIa HEMa IIPaBHOT CHCTeMa KOjeM je CTpaHo Jia
y HEKHM YHMICHWYHO W INPAaBHO HAW3INIEA CIMYHUM CHTyaldjama, CyIOBH
IOHOCE pa3nuuuTe omiIyke. [lakie, y peaqHOM >XHBOTY YjeIHAUYEHOCT Y
NPUMjEHH IIpaBa je HEeNOCTH)KHAa M OHa MpeJCTaB/ba HOPMATUBHM WJIeall.
3Hauu He CMHjEeMO 3allOCTAaBHTH YMEbEHHUILY Ja HeMa WJeallHe jeJHAKOCTH Y
NpUMjeHH TIpaBa, INTO HApaBHO yTWYe HAa MpaBHY cHrypHOCT. [IpaBHa
CHUTYpHOCT je BEOMa BHCOKO Ha JHECTBHIM TIPABHUX BpPHUjeIHOCTH. be3
MOTpeOHOr HUBOA TMpaBHE CHUTYpPHOCTH HEMa HU TOBjepema TrpahaHa y
Jp)KaBHE OpraHe y I[jeJIMHH, MMTO ce MOceOHO OJHOCH Ha mpaBocyhe, makie
npxaBy y mjenuHd. L{mb oBor pama jecte ma carimemamMo Kako ce€ IIPaBo
MpUMjehYyje Y aKTyeITHOM TPEHYTKY KOJ Hac, ajld U y HallleM OKpYXembY, Te
KOJINKO Cy OHH KOjU TpPHUMjeHYjy NpaBO CBjeCHH 3HAudaja jEAHAKOCTH Yy
NPUMjeHH TIpaBa, a caMHM THM W 3Hadaja yKyIIHE INPaBHE CHTYPHOCTH Y
JPIKaBH.

Kibyune pujeun: IlpaBHa curypHocT; IlpaBo; Jemnaka mpumjeHa mpasa;

[IpaBHe Bpujennocty; [IpaBHU crcTeM.

THE ROLE OF EQUAL APPLICATION OF THE LAW IN ACHIEV-
ING THE REQUIRED LEVEL OF LEGAL CERTAINTY

The paper explores the concept of legal certainty as a legal value, as well as
the concept of the application of law with a particular focus on equality in the
application of law, which is a condition for achieving the necessary level of
legal certainty. It is not uncommon for theorists to argue that the greatest
tragedy in law is its unequal application. The very ideal of court proceedings,
after all, is a high degree of predictability, which essentially represents a stable
and consistent judicial practice, or the equal application of the law. However,
it is important to acknowledge that no legal system is immune to courts
issuing different decisions in some factually and legally apparently similar

* dragomir.jovicic@fbn.unibl.org
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situations. Therefore, in practice, uniformity in the application of the law is
unattainable and represents a normative ideal. Hence, we must recognize the
fact that there is no ideal equality in the application of the law, which of
course impacts legal certainty. Legal certainty is very high on the scale of
legal values. Without the necessary level of legal certainty, citizens lose trust
in state bodies, particularly the judiciary, which is a key component of the
state. The aim of this paper is to examine how the law is currently applied in
our country, as well as in the broader region, and to assess the extent to which
those responsible for its application are aware of the importance of equality in
the application of laws and, consequently, the significance of overall legal
certainty in the country.
Keywords: Legal certainty; Law; Equal application of law; Legal values;
Legal system
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UDC/YJK 347.93

Jlp Munan Jasudosuh’
Cynuja Bumer cyna y KpasseBy

IMPUHIMUII BABPAHE TPOTUBPEYHOI IIOCTYIIAIbA Y
MNOCTYIKY (ITPOUECHU VENIRE CONTRA FACTUM PROPRIUM)
—ITPUJIOT ONIITOJ TEOPUJU ITOCTYIIKA —

Ilocroju mpaBWio, HOKTpHHA CTapa BekoBuMa. ['macu venire contra factum
proprium nulli conceditur. IlpercraB/ba mHpaBuaO O 3a0paHd MPOTHBPEUHOT,
KOHTPaJUKTOPHOT TOHAIamka; MpeBeaeHa OyKBAIHO 3HAYM: HHKO HE MOXe I
nohe y CynpoTHOCT ca CBOjUM, COTICTBEHHM IMOHaIIameM. Ha meMy je 3acHOBaHO
MpaBuIo 3abpana Venire contra factum proprium, koje 3abpamyje NPOTUBYPEUHO,
KOHTPaIMKTOPHO TTOHAIIAE JIUIA ¥ TPABHOM OJHOCY.

VY pany ce m3yyaBa NpHMEHA TOKTPHHE HAa MPOLECHOMPABHH OHOC,
KOHKPETHO Ha CYACKH TOCTyMak. AyTop y paay IMOJIEMHUIIEe Ca APYravyujuMm
MUIIUbEHHUMa 0 IporiecHoM Venire contra factum proprium, npu ToM y3 HaBoherme
BEJHMKOr Opoja mpuMepa M3 CYACKE Mpakce CymoBa cBera. Y TEKCTY ce naje
OJICOBOD IITA je€, 3ampaBo, npoyecku Venire contra factum proprium, rakohe, koja
je mpaBHa MpHUpPOJa MPOIecHe paarbe contra factum proprium, te Ha Koju HauuH
nporiecHy Venire contra factum proprium mkoju MOCTYNKY U MPUYHEHABA IITETY
VYECHUIMMA Y TIOCTYTIKY.

Kmbyune peun: Cyncku mocrtynak; IIporiecHu venire contra factum proprium;
3akonuroct; 3n0ynoTpeba Tmpasa; 370ymoTpeda MPOIECHHX
npasa.

THE PRINCIPLE OF PROHIBITION OF CONTRADICTORY ACTIONS
IN PROCEDURE (PROCEDURAL VENIRE CONTRA FACTUM
PROPRIUM) - CONTRIBUTION TO THE GENERAL THEORY OF
PROCEDURE -

There exists a centuries-old rule and doctrine known as venire contra factum pro-
prium nulli conceditur. This rule prohibits contradictory and conflicting behavior.
Translated literally, it means that no one can challenge their own behavior. It is
based on the rule of prohibition of venire contra factum proprium, which prohibits

contradictory behavior of persons in a legal relationship.

The paper studies the application of the doctrine to procedural legal relations, spe-
cifically to court proceedings. In the paper, the author presents various perspec-
tives on the procedural venire contra factum proprium, drawing numerous exam-
ples from global court jurisprudence. The text answers the questions of what a
procedural venire contra factum proprium actually is, the legal nature of a proce-
dural action contra factum proprium, and how a procedural venire contra factum
proprium harms the procedure and its participants.

Keywords: Court proceedings; Procedural venire contra factum proprium; Legali-

ty; Abuse of rights; Abuse of procedural rights.
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Senior Teaching Assistant Brano HadZi Stevié, LLM.
Faculty of Law, University of East Sarajevo,
Department of Legal Theory and Public Law

ARE COURTS ACTORS OF POLITICALACTIVITY? ACRITICAL
ANALYZE OF TROPER’S THEORY

Analyzing the role of judges in legal systems is, as Troper argues, “a classic
academic question." In summary, Troper's quandary revolves around the
question of whether judges create or apply law. The key criterion in this
regard, according to Troper, is the nature of court jurisdiction, and he formally
defines judicial activity as the actions carried out by courts. But it is disputable
whether this activity is (only) legal or (also) political. Politics, on the other
hand, is defined as an activity that regulates the behavior of individuals by
general or individual norms, regardless of previously existing norms.

Bearing in mind the extraordinary importance of judges' interpretation, Troper
assesses that the justification of a decision (and not the dispositive) is an
indicator of creative decision-making by judges, i.e., the decision on the
meaning of a statutory text “carries the same degree of generality as a statute
itself." Consequently, “interpreting the law means reworking it," and the
judicial activity has political character only because of interpretation. This
paper tends to critically analyze this Troper's standpoint, starting from the
hypothesis that interpretation is not a political activity, although it can be a
cover for the political activity of courts. To prove this, we will analyze the
judicial branch of government's position, particularly in the context of the
"network of coercion," as Troper suggests, and assess the nature of
interpretation and its relationship to politics.

Keywords: Troper; Judges; Judicial activity; Politics; Interpretation

JA JIX CY CYJOBHU AKTEPH NOJIUTHYKE JEJTATHOCTH?
KPUTUYKA AHA3U3A TPOIIEPOBE TEOPUJE

Pasmarpame yiore cyamja y mpaBHUM CHCTEMHMa IIPENCTaBiba, Kako Tporep
TBPIH, ,,KIACHYHO aKaJeMCKO muTame . CaXeTo MCKa3aHo, AWiIeMa O KOjoj
Tporep roBopu CBOJM CE Ha TO Jia JIU CY CY/¥je MPUMEHUBAYN WA CTBAPAOIIN
mpaBa? 3a mera je KJbYYHO MEPHIO Y TOM IOTIeqy HpUpoJa HaIUIeKHOCTH
CYIOBa, a CYICKY JeNaTHOCT neduHUIIe POPMATUCTUYKA Ka0 JEIaTHOCT KOjy
00aBJbajy CymoBH. AJNIM CIIOPHO je Jia JIK je oHa (camo) mpaBHA WU je (K1)
nonuTruka. [TonuTuky mak neduHUIIE Kao JeNaTHOCT KOjOM CE peryiuiie
MOHANIAke MOjeJUHALA ONWMUM WU NOjeOuHayHuM HOpMama, HEeBEe3aHO 3a
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panuje moctojehe HOpMe.

Nmajyhu y Buny npBopaspeqHH 3Hauaj TymMauema cyauja, Tpomep ouemyje 1a
je oOpaznoxeme mnpecyae (a He IUCIO3WUTHB) IOKa3aTesb CTBapaiadkor
OITy4YHBama Cyauja Tj. OIIyKa O 3HA4CHy 3aKOHCKOT TEKCTa ,,HOCH HCTH
CTEIeH OMIUTOCTH Kao U caM Taj 3akoH". CIeCTBEeHO, ,,TYMAaunuTH 3aKOH 3HAYU
IOpepaguTu ra“ m caMmo 300r TyMauema je€ CYACKa AENAaTHOCT NONUMUYKO2
kapaxkmepa. OBaj pan TeKH Ja KPUTHUKHA aHAJIM3Hpa OBaj TpormepoB CTas,
monazehu om XHIoTe3e Ja TyMauemhe HHje IENaTHOCT IMOIUTHYKOT KapakTepa,
MaKo OHO MoXe Jna Oyme mokpuhe 3a IMONUTHYKY MAENAaTHOCT CyloBa. Y
HacTOojamy Jla ce TO JOKake, aHaim3upahe ce monoxaj cyncke (yHKIHje
IpXKaBHE BIIACTH, HAPOUUTO Y ,,MPEKH IpHHYNE, Kako Tpomep Kake, Te
OLICHUTH NIPHUPOJa TyMadera U HBeroBa Be3a C MOJIUTHKOM.

Kibyune peun: Tponep; Cynuje; Cyncka nenarnoct; Ilomutuka; Tymaueme.
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IIpog. op Ilpeopaz /IuMumpujeeuh*
Henaptman 3a npaBHe Hayke, [[pxaBau yauBep3uteT y HoBoMm [1azapy

»RAYTAIBE YIIPABE“ KAO OBJIUK 3JIOYIIOTPEBE IIPABA

VY npoteknuM ronrHama cynoBu y Pemyomunu CpOuju ce cyodaBajy
ca €HOPMHMM IOpacToM Opoja mpeaMeTa y yIpaBHO] MaTepUjU y yIpPaBHUM
criopoBuMa 300r ,,hiyTama ynpase™. YIpaBHH CIIOPOBH 300T ,.hiyrama yrnpase*
ce W3 romuHe y romuHy yBehaBajy, mro oHemoryhaBa YTpaBHH cyn na y
MPUMEpPEHHM POKOBHMA OJIydyje o TyxkOama crpaHaka. To JaH4aHO JOBOAM
JI0 HOBHUX CYJICKHMX HOCTyIaka 300T HOBpeje NpaBa Ha cyheme y pasyMHOM
POKY, YlMe c€ TOaTHO TPOILE JBYACKH PeCypcH U OyIIeTCKa CPEICTBa Ha MIMe
HOBYaHOI oOemrTeliela W aJBOKATCKUX TPOLIKOBA, YKOJIMKO je MpaBo Ha
cyheme y pasymHOM poky nospeheno. Pax ykasyje na ,hiyrame ynpase™ Mmoxe
na Oyme oOmuk 3moynorpebe TpaBa ympaBe Ja TOCTyna e(pUKacHO H
JIeJIOTBOPHO y YIPaBHOM IIOCTYIIKY alld U Jia Ce CHTyauuja ,,iyrama ynpase™
MOX€ KOPUCTUTH Y YIPaBHOM CHOpPY Kao OOJHK 310yrnorpede CTpaHke Y
CBOJCTBY TYXKHOIIa. 370ymoTpeda MpaBa Ha IMOTHOIICHE 3aXTE€BA Y YIIPABHOM
MOCTYNKY M TYXOH y YIpPaBHOM CIOPY jelaH je oJ 030MJbHHX mpoliema
YIPaBHOT CyJOBama, KOjU Ce HE MOXKE pellaBaTH MPUMEHOM IMocTojehux
3aKkoHa. Y pamy Cy HW3HETH W OAroBapajyhm Tpeano3n 3a CIpedaBame
370yTIOTpede MpaBa y YIPaBHOM IOCTYIIKY U YIPABHOM CITOPY.

Kibyune peun: Ynpaeuu noctynak; 3noynorpeda npaea;, hyrame ynpase;
Ynpasuu cnop.

"SILENCE OF THE ADMINISTRATION" AS A FORM
OF ABUSE OF RIGHTS

In recent years, courts in the Republic of Serbia have been facing an
enormous increase in the number of administrative cases in administrative
disputes due to the "silence of the administration”. Administrative disputes
due to the "silence of the administration” are increasing from year to year,
which makes it impossible for the Administrative Court to decide on the law-
suits of the parties within appropriate deadlines. This leads to new court pro-
ceedings for violations of the right to a trial within a reasonable time, which
further consumes human resources and budgetary resources in the name of
monetary compensation and attorneys' fees, if the right to a trial within a rea-
sonable time is violated. The paper points out that the "silence of the admin-
istration" can be a form of abuse of the right of the administration to act effi-
ciently and effectively in the administrative procedure, but also that the situa-
tion of "silence of the administration” can be used in an administrative dispute
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as a form of abuse of a party in the capacity of a prosecutor. Abuse of the right
to file a claim in administrative proceedings and lawsuits in administrative
disputes is one of the serious problems of administrative justice, which cannot
be solved by applying existing laws. The paper also presents appropriate pro-
posals for the prevention of abuse of rights in administrative proceedings and
administrative disputes.

Key words: Administrative procedure; Abuse of rights, Silence of administra-

tion; Administrative dispute.

78



VIK/UDC 351.95(497.11)

IIpogp. dp 3opan Jlowuap”
[IpaBuu daxynrer YHuBep3urera y HoBom Canmy

PE®OPMA YIIPABHOI CYJACTBA Y CPBHJA

VY Cp6uju je 2010. roguHe cripoBeeHa cBeoOyxBaTHa pedopMa CyACKe BIACTH,
y OKBHpY KOje je 3HauajHO pe)OpMHUCAHO U ympaBHO cynctBo. OOpa3oBaH je
VYnopaBHU Cyn Kao cyna moceOHe HAaIJIe)KHOCTH | TOHET jeé HOBH 3akOH O
yIpaBHUM criopoBuMa. MehyTHM, TOKOM NpPETXOIHHX TOAWMHA Cy C€ IOKa3aye
Opojue cmaboctH y (QYHKIHOHHCAKY VIPaBHOT CyAcTBa. HakoH ycBajama
Awmannmana Ha YcraB y oOxactu mpaBocyha 2022. roguHe © ceTa MpaBOCYIHUX
3akoHa 2023. ToAnMHE HEOMXOJHO je Ja ce YHaIpeOu U pajn YmpasHOT cyda. [a
6u pedopma ympaBHOT cyncTBa OWia ycremHa Tpebalo OM Ipe CBUX YBECTH
JIBOCTEIICHO YNpPaBHO CY/ACTBO, OCHUBAaWKEM BHuIller ynpaBHOT cyla M HajMame
YeTHpH TPBOCTENICHA CyAa, uuja Ou cemumra Owina y beorpamy, Humy,
KparyjeBuy u HoBom Cany, wiam oOpa3oBatu moceOHO VYIIpaBHO oOJlejbeba y
okBupy BpxoBHor cyma. Ilopen Tora, kpo3 m3MeHe 3akoHa O YHpaBHHM
cropoBuMa Tpedano O MpeAMET YIIPAaBHOT CIIOpa YCKJIAJAUTH Ca HOBUM 3aKOHOM
O OMNIUTEM YIPaBHOM IOCTYIKY, YCMEHY pacnpaBy ¥ MEPUTOPHO OJTyYHBaHE
cylda TpeIBHJETH Aa 3aucTa Oyie NpaBuWio, a He H3y3eTak. Y Iuiby nosehama
eUKacHOCTM paja YNpPaBHUX CYyIOBa M KBaJUTETa CYICKHX OJJIyKa Kpo3
VHYTpaIlllby OpTaHU3alHjy CyJoBa Tpebaso OM OMOTYhHTH crienujann3amny)jy
MIPUMEPEHY TPHUPOAN OJUTyYHBama y BEOMa Pa3IMUUTUM YIPAaBHUM oOiacTuma.
Taxolhe, Tpebano Ou yHampeIuTH W CHCTEM NPAaBHHUX CPEACTaBa, Kpo3 yBoheme
Kambe Kao pPEIOBHOT MPaBHOT CPEACTBA 3a 4Mjy ymoTrpedy Ou mpaBHO
JISTUTUMHCAH OMO jeIUHO TYXXWIIAll, @ HE U TYXXEHH OpraH, U €BEHTYaJHO jOUI
JaBHH TYXXHJIall WM MPpaBoOpaHuiall y HMJbY 3alUTHTE jaABHOT MHTEPECa, OJTHOCHO
MMOBUHCKMX HHTepeca JAPYIITBEHE 3ajeqHule. Y MOrJely CpelcTaBa BaHPEAHE
NpaBHE 3aIITHTE CTpaHaKa, 3axTeBy 3a IPEHCIIMTHBAIE CYICKE OJUIyKe Ou
Tpebajo aTu KapakTep MpaBOr BaHPEIHOI MPABHOT CPENICTBA, KOje OM ce MOIIIO
KOPUCTHUTH Tipesi BpXOBHUM cy/IOM caMo y cily4ajy HEeKUX OJ1 HajTeXHX MOBpeJa
3aKOHa.

Kbyune peun: ynpaBHO CyJCTBO, YIIpaBHH cyJ, pedopma, ypaBHH CIIOp.

REFORM OF ADMINISTRATIVE JUDICIARY IN SERBIA

In 2010, Serbia carried out a comprehensive judiciary reform, which significantly
reformed the administrative judiciary. The Administrative Court was established
as a special jurisdiction and a new Administrative Disputes Act was passed. Over
the years, however, a number of weaknesses in the functioning of the
administrative judiciary have emerged. Following the adoption of the Amendment
to the Constitution in the area of justice in 2022 and a set of judicial laws in 2023,
it has become necessary to improve the work of the Administrative Court. For the
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reform of the administrative judiciary to be successful, it should first of all
introduce a two-tier administrative court, the establishment of a higher
administrative court and at least four first-instance courts, with headquarters in
Belgrade, Nis, Kragujevac, and Novi Sad, or set up special administrative units
within the Supreme Court.

Furthermore, by amending the Administrative Disputes Act, we should align the
subject of the administrative dispute with the new Law on General Administrative
Procedure, making the oral hearing and substantive decision of the court a rule
rather than an exception. To enhance the efficiency of administrative courts and
the quality of court decisions, the internal organization of courts should allow for
specialization in the appropriate decision-making process across various
administrative areas. Additionally, we should enhance the system of legal
remedies by introducing a complaint as a regular legal remedy, which only the
prosecutor, not the defendant body, and possibly the public prosecutor or attorney,
could legitimately use for the protection of the public interest, specifically the
community's property interests. With regard to the parties' means of emergency
legal protection, the request for judicial review should have the character of a
genuine emergency remedy, which could be used before the Supreme Court only
in the event of some of the most serious violations of the law.

Keywords: administrative judiciary, administrative court, reform, administrative

dispute.
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NETWORKING AND DIGITALIZATION ARE SOLUTIONS FOR
THE PUBLIC ADMINISTRATION?

In this paper, we tried to analyze how the public administration and policy
studies fields have employed network metaphors and network analysis tools to
describe the range of interorganizational configurations that have arisen to
create, implement, and evaluate public policies.

We discuss how the concept of social networks as a configuration of social
actors has been a mainstay of classical sociology and management studies. We
also endeavored to consolidate the vast body of literature that has utilized
network and systems metaphors and analytical tools in the examination of
public administration and public policy, with the aim of drawing conclusions
that could guide the development of a theoretical framework. We then make a
case for using the term governance networks.

Also in the paper, we will present the characteristics of the range of possible
“nodes” that populate a governance network. We describe these nodes as
social actors or agents who possess specific goals, capacities, and resources,
and assume specific roles within a governance network.

The last few years have demonstrated that public institutions engage in
continuous communication, form interrelationships, and even form
communication networks.

Keywords: public administration, network, governance, digitalization.
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HOB IIOI'JIEJI HA INTAIBE OCHOBAHOCTH
HEJPXKABHE YIIPABE KAO ITPABHOI' IOJMA

VY Hamoj TpaBHO] JHUTEpPATypHd YBPEXKWIO C€ CXBaTamke Ja jaBHY YIpPaBy
CauumbaBajy OpraHu JApkKaBHE YIpaBe M CyOjeKTH HeIpKaBHe yIpaBe (jaBHE
arcHImje, jaBHa mpeayseha, jaBHe ycranose u jp.). Ho, kama ce muTame BajbaHO
carjiiesa, MCIpPABHO je T'OBOPUTH O OpraHMMa Jp)KaBHE yHpaBe M CyOjeKTHMa
TEpUTOpHjaIHE 3aje/IHHIIE, JIOYHM CTaB O MOCTOjamly HEAp)KABHE jaBHE YIpaBe
n3paxkaBa MOTPELIHO MMOMMamke UManala jaBHuX oBnamhema. [Ipema kimacudaHom
CXBaTamwy Yy TEOPHjH JpiKaBe, Ip)KaBa ce He MOXKE 3aMUCIUTH 0e3 CTAHOBHUILTBA,
TEPUTOpUje W CyBEpeHe BIAacTH. MelyTHM, CTAaHOBHHIITBO OO0yXBaTa CcaMo
rpahaHe, CIICICTBCHO YeMy je ca YXKHM 3HAYCHEM y OJHOCY Ha TEPUTOPHjAHY
3ajeqHAIly — Koja oOyxBaTa cBe Cy0OjeKTe Ha TEpUTOPHJH jeAHE HAprKaBe.
TepurtopujanHa 3ajenHUIIa 00yXBaTa U Cy0jeKTe KOjU MOBOJOM CBOj€ NEaTHOCTH
nMajy TOjeIHe TpeporaTHBE jaBHE BiacTH (jaBHA mpexyseha, jaBHe ycTaHOBe,
jaBHE arcHIWje, jaBHU OeIeKHUIIH Kao MOjeIMHIIN Ca jaBHUM OBIamhemuMa U, ).
VY3 To, cy0jeKTH TepUTOpHjaliHe 3ajeJHAIEC CY U MHOTH JPYrd CYOjeKTH KOju
00aBJbajy ojpeljeHy MeIaTHOCT Ha JpPXKABHOj TEpUTOPHjH (L[PKBE U BEPCKe
3aje/IHULIe, ME/IUjH, YCTAHOBE KYJIType, YApYXemwa rpaljana, mojJuTHuKe CTpaHKe,
Menuju u jp.). Vmaoum jaBHuMxX oBnamhewma Npunajajy HHCTUTYLMOHATHOM
MMOPETKY TEPUTOPHUjATHE 3ajEHHUIIC, 3 PA3IUKY OJl OpraHa yIpaBe KOju MPHIIaaa]y
JpKaBHOj YIpaBH Kao MHCTUTYLIMOHAJIHOM IOpeTKy jaBHe Biactu. OpaBne
npoWs3Nia3d Ja HAacympoT OpraHuMa Jp)KaBHE YyIpaBe CToje  CyOjeKTH
TEpPUTOPHjaTTHE 3ajeHHUIIE, a He CYOjeKTH HeApKaBHE YIIpaBe, MPH YeMy OmIIo Ou
BOXHO UMAaTH y BHAY Ja MMAollM jaBHHX OBJIamhiera W He 00aBJbajy yNpaBHY
JIeNIATHOCT Kao CBOjy MPUMapHy AENATHOCT. Y WIaHKYy pa3sMarpamo NpPHHIHMIE Ha
KOjHMa MMoYMBa OJHOC n3Mel)y TepUTOpHjaHe 3aje[IHULE Ka0 HHCTHTYLHOHAIHOT
MOpeTKa M Jp)KaBHE yNpaBe Kao WHCTHTYLHOHAJIHOT IMOPETKa jaBHE BIACTH, a
nmoceOHy TaXmy TocBeTmheMo aprymMeHTHMa KoOju TOTBphyjy Te3y o
HEOCHOBAHOCTH HeJIPXKaBHE yIIpaBe Kao MPaBHOT M0jMa.
Kibyune peun: [lpxaBa; TepuropmjamHa 3ajennmma; JaBHa ympasa; JlprkaBHa
ynpaBa; HenpykaBHa ympaBa; lleHTpanucTHuka neTepMHHAIN]A;
YHHBep3aIuCTHYKA JIeTepMHUHALIH]a.

A NEW PERSPECTIVE ON THE ISSUE OF JUSTIFIABILITY OF
NON-STATE ADMINISTRATION AS A LEGAL TERM

In Serbian legal literature, there is a well-entrenched conception that public
administration comprises state administration bodies and non-state administration
entities (public institutions, public agencies, public companies, etc.). However, a
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thorough examination of the issue reveals the existence of both state
administration bodies and subjects within the territorial community. Hence, we
may conclude that the entrenched position on non-state public administration is a
reflection of misunderstandings among the holders of public powers. Pursuant to
the classical conception in the theory of the state, the state is inconceivable
without the population, territory, and sovereign power. However, because the
population only refers to citizens, its definition is narrower than that of the
territorial community, which encompasses all subjects within a state's territory.
Thus, the territorial community also includes entities that, by virtue of their
activity, have certain prerogatives of public authorities (public institutions, public
companies, public agencies, notaries public as individuals with public powers,
etc.). Moreover, the territorial community encompasses numerous other entities,
such as churches and religious communities, cultural institutions, citizens'
associations, political parties, and media, that carry out specific activities within
the state territory. The holders of public authority are part of the institutional order
of the territorial community, in contrast to the administrative bodies, which are
part of the state administration as an institutional order of public powers.
Therefore, it follows that there are both state administration bodies and subjects of
the territorial community, as opposed to subjects of non-state administration. In
this context, it is crucial to remember that the holders of public powers do not
primarily engage in administrative activities. In the article, the author considers
the principles underlying the relationship between the territorial community as an
institutional order and state administration as an institutional order of public
powers, focusing in particular on the arguments that confirm the hypothesis that
non-state administration is unjustifiable as a legal term.
Keywords: state; territorial community; public administration; state
administration; non-state administration; centralist determination;
universalist determination.
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O CHEIlNJAJIN30BAHUM OMBYJICMAHHNMA - IIOJIOKAJ U BPCTE

Pag uMa uCTOpHUjCKM OCBPT Ha HHCTUTYIHjy OMOyJICMaHa Koja je HacTajga y
[IBenckoj 1809.ronune u koja je paBHO 110 roanHa Ouiia €KCKIY3WBHOCT CamMo
oBe 3emsbe. Y CpOuju Ha TpHMEp HOPMATHBHO IIOCMAaTpaHO, HHCTHTYIHja
oMmOyncMana je miama, jep je Tek 2005.rojuHe IOHET 3aKOH O 3aIITUTHHKY
rpahana. [Topen M3BOPHOT IIBEACKOT HA3MBa - OMOY/ICMaH, IMOCTOj¢ PA3IUYUTH U
OpojHHM BapHjeTeTH y Ha3MBUMa Kao Ha MpUMep - OpaHuUIal, IIOBEPESHUK, KoMecap
i 3amTUTHEK. Kanma je ped o mosokajy u yno3u omOyJcMaHa, ykasyje ce ja
MOCTOjU KiacuuHu omOyacMad. CpICcKM 3alITUTHUK TpahaHa y CYLITHHH
0JroBapa KJIaCHYHOM THUILY allid HAae U Aajbe. Takolje ersuctipa U MENIOBHTH HIN
XHOpHUAHU OMOYICMaH Tlie ce HaJUIC)KHOCTUMA KOje MMa KJIACHYHH OMOyacMaH
NIPUI0JIaj€ U 3aLITUTA JbYACKUX TpaBa.

Cneuujanu3oBanu OMOY/ACMaHU TIpeicTaBibajy Tpehy BpcTy omOyiacMmaHa u
BHUXO0Ba HAMJICKHOCT je CYKEHa y OJHOCY Ha HAJUIKHOCT KIACHYHOT
oMOyacMaHa, jep ce OHa THYe KOHTpPOJIEe Ip)KaBHHUX OpraHa M 3alliThTe TpaljaHa y
TayHO onpeheHnm chepama apymTBeHOT XHBOTa. [IprMep 3a Te omOyncmane cy:
BOjHH OMOYJCMaHH, TOJHINjCKA OMOYACMaHH, ACYMjiH OMOYJICMAaHH, 3aTBOPCKU
oMOyncMaHu, OMOYACMaHM 32  PaBHONPABHOCT  IOJIOBA,  3/PaBCTBEHHU
oMOyJICMaHH, TOpEeCKH OMOyJICMaHW, OMOYJICMaHU 3a  3allITUTy  Of
JMCKpUMHHAIMje, OMOYICMaHU 3a 3alUTHTY nojaraka. Tako Ha npumep y CpOuju
IocToje Mmopex KIacHIHOT oMmOyacMaHa © JBa moceOHa omOyacMaHa Ha
penyOIMYKOM HUBOY - MMOBEPEHUK 32 3aLITUTY PABHONPABHOCTH U MOBEPEHUK 32
nHpOpManyje of jaBHOT 3HaYaja M 3aIITHTY MOJaTaKa O JMYHOCTH.

ITocebHy BpcTy crenujanu3oBaHMX OMOYJACMaHa IIPEJCTaBibajy HMHTEPHU
oMmOyzacMaHn (Kao Ha TpuMep: OaHKapcKu OMOYJICMaHH, TeJIeKOMYHHKAIIMOHH
omOyncmand, OMOYACMaHM OCHIypaBajyhMxX —[pyIiTaBa, YHHUBEP3HTETCKH
oMOyzacMaHN) Koje MMEHyje McTa MHCTUTYNHja KOjy OHM KOHTPONIHUIIY (KOHTpOJIa
j€ YCTaHOBJbEHA C LIMJBEM 3aITHUTE NpaBa KOPUCHHKA YCIyra MHCTHUTynuje). Y
Teopuju je Beh ykazaHO Ja y OBOM IMOCIEAmEM CIIydajy ce Ha3uB ,,oMOyacMaH™
KOPUCTH CaMO y CMHUCIY JHMIa 3aJyKeHOI 3a pasMmarpame Hpuryxou. Opn
crenyjanu3oBaHuX omOyJcMaHa Kao BpCTa C€ W3/ABajajy INPHUBATHO-TIPABHU
oMmOyacMaHn — (MHIYCTPHjCKM — OMOYACMaHH, aepoOAPOMCKH  OMOYJICMaHH,
byndancku oMOyacMaHH, OOTHAYKA OMOYICMAHH ... ).
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Jaxire xaia je ped 0 BpcTaMma CIIEHHjaIn30BaHUX OMOyICMaHa jaBJbajy ce jaBHO-

npaBHU OMOYJCMaHU €KCTEPHOT THUIIA, MHTEPHH OMOYICMaHH, ajld U NPUBATHO-

MIpaBHU OMOY/ICMaHH.

Kibyune peun: OmOyzncman; Konrporna ynpase; Crnennjann3oBaHil oMOyICMaHH;
JaBHO-TIpaBHH OMOyACMaHHM eKCTepHOT THma, VIHTepHHU
oMOyncmany; [IpuBaTHO-nIpaBHM OMOYICMaHH.

ON SPECIALIZED OMBUDSMAN: POSITION AND TYPES

The paper provides a historical overview of the ombudsman institution, which
originated in Sweden in 1809 and remained exclusive to this country for precisely
110 years. In Serbia, for example, from a normative point of view, the institution
of the ombudsman is young because the Law on the Ombudsman was adopted as
late as in 2005. In addition to the original Swedish name - ombudsman, there are
different and numerous varieties of names, such as defender, commissioner, or
protector. The position and role of the ombudsman indicate the existence of a
classic ombudsman. The Serbian protector of citizens essentially corresponds to
the classic type but goes further. There is also a mixed or hybrid ombudsman,
where the protection of human rights is added to the responsibilities of the classic
ombudsman. The third type of ombudsmen, known as specialized ombudsmen,
have a narrower scope compared to the classic ombudsman due to their focus on
controlling state bodies and protecting citizens in specific areas of social life.
Examples of such ombudsmen are: military ombudsmen, police ombudsmen,
children's ombudsmen, prison ombudsmen, gender equality ombudsmen, health
ombudsmen, tax ombudsmen, anti-discrimination ombudsmen, and data protection
ombudsmen. For example, in Serbia, in addition to the classic ombudsman, there
are two special ombudsmen at the republic level: the commissioner for the
protection of equality and the commissioner for information of public importance
and the protection of personal data. Internal ombudsmen, which include banking
ombudsmen, telecommunications ombudsmen, insurance company ombudsmen,
and university ombudsmen, are a unique type of specialized ombudsmen. These
ombudsmen are appointed by the same institution they control, with the aim of
protecting the rights of users of the institution's services. In theory, it has already
been pointed out that in the latter case, the name "ombudsman" is used only in the
sense of the person in charge of considering complaints. Among the specialized
ombudsmen, private-law ombudsmen stand out as a distinct type (industrial
ombudsmen, airport ombudsmen, football ombudsmen, hospital ombudsmen,
etc.). Therefore, when it comes to the types of specialized ombudsmen, there are
external public-law ombudsmen, internal ombudsmen, and private-law
ombudsmen.
Keywords: ombudsman; management control; specialized ombudsmen; external

public-law  ombudsmen; internal ombudsmen; private legal

ombudsmen.

85



UDC/V]IK 342.9

Ilpog. op Hesenxo Bpafbew*
dakyiTeT NOJIUTHIKUX Hayka YHUBep3urteTa y bamoj Jlynu

OJJHOC JOBPE YIIPABE U BJIAJJABUHE ITPABA

Jlobpa ympaBa je Momen ympaBe kKoju je mpuxBaheH ox crpane EBporicke
yHHUje. 3eMJbe MOTeHIMjAIHH KaHJUIAaTH W KaHAWAATH 32 WIAHCTBO MODajy
M3BPLIATH KOHBEPTeHIM]y CBOJUX YIPABHUX CHUCTEMa IpPeMa OBOM MOJEINY.
HaBeneHo ce moCTIKE Kpo3 OMEPALHOHAIU3ALK]Y M HMIUIEMEHTAIN]Y
pa3IMUMTHX TpPUHLOMIA J0Ope YIpaBe Yy HAIMOHAJIHO 3aKOHOJABCTBO U
yIpaBHy TIpakCcy KOHKpeTHe 3emJbe. EBporcka yHHja Hema wu3rpaheH
JEIVMHCTBEH YIpPaBHH MPOCTOP HHUTH TpPEIU3HE HHIUKATOpe Koju Ou
BEpU(PHUKOBAIN TPaKeHY KOHBEPreHIHMjy LITO 3eMJbE KaHIWIATKUELE TOBOJM
npes 3HavajaH u3a3oB. CBaka apkaBa wiaHnia EY mMa comnctBeHu cucrem
ylpaBe W YIJIIABHOM KOPHUCTH MHHHUMAJHE 3aje[l[HHYKE CTaHgaplae Koju
npouswiiaze W3 KOMYHHTapHOI TpaBa U Ccyacke mpakce. [Ipema
KpuTepujyMuMa 3a uigaHcTBo u3 Komenxarena, 1993. rommne, a koju cy
KacHHUje oTBphenu u y Maapuay 1995. romune, 3a npucTtyname EBpOTCKO]
VHHjH CBaka 3emJba Mopa inter alia, uMatu CTaOMIHOCT MHCTHTYLH]ja KOje
rapaHTyjy AEMOKpaTHjy, BIaJaBHHY IpaBa, JbyJICKa IIpaBa T€ MOIITOBAKE U
3aITUTY TIpaBa MamHHA. Takole, maHac je MpHUCyTaH I0jayaH WHTCH3UTET
yIpaBHE MAjeNaTHOCTH, Ma je MpeMa HeKHM HCTPAXUBAmbUMa CBaKH IIECTH
1ocao y Jp)KaBU YIpPaBHH WJM je MOBE3aH C ympaBoM. Y CBOME paiy, Y
aMOMjeHTy BEJIMKOT Opoja yIpaBHUX IOCIOBA, YIIpaBa Cce jaBJba Kao 3HadajaH
KPIIMJIALl JbYJCKHX MpaBa IITO C€ CBAKAKO OJpakaBa Ha BIIAJABHUHY MpaBa U
u3rpaamy TmpaBHe JApkaBe. OBO je MOroTOBO MPHCYTHO Yy 3eMJbaMa
Hepa3BHjeHe JEMOKpaTuje, cinade NeMOKpaTcKe Tpaaulje W HeusrpalheHor
JIEMOKPATCKOI MEHTaJHMTeTa, CIyKOeHWYKe W ympaBHe Kyntype. IIpeamer
paga je OIHOC ympaBe W BIIQJIaBUHE IpaBa Kpo3 IpH3MYy Mojena Io0pe
yrpase. Paj nonasu o mpeTnocTaBke a Cy OBa JiBa MojMa y KOpesalluju Ha
HAYWH J]a TPOjEeKTOBAaHM MOJIEN YIIPaBe 3HAUajHO YTHYE HA BIIAJIaBUHY IpaBa U
npaBHy apkaBy. OmHOC ce carnefaBa Kpo3 NpHHIMIE A0o0pe ymnpase H
€BPOIICKOT YMPaBHOT TPOCTOpa W HUXOBY HMIUIMKAIM]Y HA OCTBapHUBAmE
BJIAJJaBHHE MpaBa W TpaBHE IpxaBe. Y HCTPaXHUBAKBY Ce KOPUCTH METONA
aHanm3e caapkaja, METO/le TIpaBHE er3ere3e W TNpaBHE CHHTE3e Kao
npeBiagaBajyhe oK ce ymopeaHo mpaBHa METO/Ia KOPUCTH oMOhHa.

Kibyune pujeun: [loOpa ympaBa; BrmamaBuna mpasa; I[lpaBHa npxaBa;

Jbyncka mpaBa v €BpOIICKH YIIPaBHH IPOCTOP.

THE RELATIONSIP BETWEEN GOOD ADMINISTRATION AND
THE RULE OF LAW
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The European Union has adopted good administration as its administration
model. Countries that are potential candidates or candidates for membership
must align their administrative systems with this model. This is achieved
through the operationalization and implementation of various principles of
good administration into the national legislation and administrative practices
of the specific country. The European Union does not have a unified
administrative space nor precise indicators to verify the required convergence,
which presents a significant challenge for candidate countries. Each EU
member state has its own administrative system and generally uses the
minimum common standards derived from Community law and judicial
practice. According to the Copenhagen criteria for membership from 1993,
later confirmed in Madrid in 1995, any country wishing to join the European
Union must, inter alia, have stable institutions that guarantee democracy, the
rule of law, human rights, and the respect and protection of minority rights.
Furthermore, there is an increased intensity of administrative activity today,
with some studies showing that one in six jobs in a country is administrative or
related to administration. In its work, amidst the vast number of administrative
tasks, the administration often becomes a significant violator of human rights,
which certainly impacts the rule of law and the development of a legal state.
This is especially evident in countries with underdeveloped democracies, weak
democratic traditions, and an underdeveloped democratic mindset, as well as
an inadequate civil service and administrative culture. The subject of this
paper is the relationship between administration and the rule of law through
the lens of the good administration model. The paper begins with the
assumption that the designed administrative model significantly influences the
rule of law and the legal state, demonstrating a correlation between these two
concepts. The relationship is examined through the principles of good
administration and the European administrative space and their implications
for achieving the rule of law and the legal state. The research primarily
employs the content analysis method, legal exegesis, and legal synthesis
methods, with the comparative legal method serving as a secondary tool.

Keywords: good administration; rule of law; legal state; human rights and

European administrative space.
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FUNKCIONALNA NADLEZNOST U UPRAVNOM POSTUPKU
- SMISAO I ZNACAJ

Nadleznosti spada medu temeljne pravne institute. Pojam nadleznost u procesnom
pravu oznaCava skup prava i obaveza odredenog javno-pravnog subjekta da
obavlja konkretne poslove i zadatke. Njime se odreduje koji je javno-pravni organ
ovlasten, ali i obavezan da postupa u odredenim pravnim stvarima. Odredivanjem
nadleznosti javno-pravnih organa omoguéava se uspostava i funkcionisanje
drzavno-pravnog sistema, ali i Stiti pojedinac od arbitrarnog postupanja organa
javne vlasti. U kontekstu upravnog procesnog prava, organ uprave je nadlezan da
odluéuje u odredenoj upravnoj stvari samo u onoj mjeri u kojoj mu je ovlastenje
za donosenje takve odluke utvrdeno zakonom ili podzakonskim aktom donesenim
na osnovu zakona. U skladu sa teorijskom klasifikacijom, institut nadleznosti se
moze podijeliti na apsolutnu i relativnu. Pod apsolutnom nadlezno$éu se
podrazumjeva nadleznost odredene vrste drzavnih organa da postupaju u
odredenim pravnim pitanjima. U pravilu se apsolutna nadleznost dijeli na sudsku i
upravnu nadleznost. S druge strane, relativna nadleznost se dalje dijeli na stvarnu i
mjesnu. Funkcionalna nadleznost kao podvrsta stvarne nadleznosti detaljnije
reguliSe ko je u konkretnom javnom organu nadlezan za vrSenje odredenih
upravnih poslova. Funkcionalna nadleznost moze biti utvrdena zakonom ili
podzakonskim aktima. Zakonom se utvrduje u onim slu¢ajevima kada se zakonom
izri¢ito propisuje da jedna kategorija zaposlenih (npr. inspektori ili drugo
ovlasteno sluzbeno lice) u organu uprave vodi odredene postupke i donosi upravne
akte, dok druga kategorija zaposlenih (npr. rukovodilac ili rukovodeéi sluzbenik)
rjeSava po Zzalbi na akte donesene u prvostepenom postupku. Osim toga,
funkcionalna nadleznost moze biti uredena i aktima o unutrasnjoj organizaciji i
sistematizaciji radnih mjesta u organima uprave, koji, na osnovu odgovarajuéeg
organizacijskog propisa (Zakona o upravi, Zakona o organizaciji organa uprave ili
Zakona o republickoj upravi) donosi rukovodilac organa uprave, uz saglasnost
vlade, a kojim se utvrduju unutra§nja nadleznosti osnovnih i unutra$njih
organizacionih jedinica organa uprave da obavljaju konkretne poslove iz
djelokruga organa uprave. Nepostivanje funkcionalne nadleznosti, kao podvrste
stvarne nadleznosti, moze imati za posljedicu rusljivost, odnosno nistavost
donesenih upravnih akata. U radu ¢emo detaljnije, na konkretnim primjerima,
ukazati na smisao i znacaj funkcionalne nadleznosti u postupanju uprave, a napose
u upravnom postupku.

Kljuéne rijefi: Nadleznost; Funkcionalna nadleznost; Upravni postupak;

Zakonitost.
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FUNCTIONAL JURISDICTION IN ADMINISTRATIVE PROCEDURE -
ITS MEANING AND SIGNIFICANCE

The jurisdiction is one of the fundamental legal institutes. In procedural law, the
concept of jurisdiction refers to the set of rights and obligations of a particular
public law entity to perform specific tasks and duties. It determines which public
law body is authorized and obligated to act in certain legal matters. By
determining the jurisdiction of public law bodies, the establishment and
functioning of the state-legal system are ensured, and individuals are protected
from arbitrary actions of public authorities. In the context of administrative
procedural law, an administrative body is competent to decide on a particular
administrative matter only to the extent that its authority to make such decisions is
established by law or a bylaw act issued based on the law. According to the
theoretical classification, the institute of jurisdiction can be divided into absolute
and relative jurisdiction. Absolute jurisdiction refers to the competence of certain
types of state bodies to act on specific legal issues. As a rule, absolute jurisdiction
is divided into judicial and administrative jurisdiction. On the other hand, relative
jurisdiction is further divided into material and territorial jurisdiction. Functional
jurisdiction, as a subtype of material jurisdiction, more precisely regulates who
within a particular public body is competent to perform specific administrative
tasks. Functional jurisdiction can be established by law or sublaws. The law
determines functional jurisdiction when it explicitly specifies that one category of
employees, such as inspectors or other authorized officials, within the
administrative body conducts certain procedures and issues administrative acts,
while another category of employees, such as a minister or senior official, decides
on appeals against acts issued in the first-instance procedure. Furthermore, the
head of the administrative body, with the government's consent, can regulate
functional jurisdiction through acts on internal organization in administrative
bodies. These acts, based on an appropriate organizational regulation, define the
internal competencies of the administrative body's basic and internal
organizational units to perform specific tasks within the administrative body's
jurisdiction. Noncompliance with functional jurisdiction, as a subtype of subject-
matter jurisdiction, may result in the annulment or invalidity of the issued
administrative acts. In this paper, we will illustrate the meaning and significance
of functional jurisdiction in administrative practice, particularly in administrative
proceedings, through specific examples.

Keywords: jurisdiction; functional jurisdiction; administrative procedure; legality.
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UDC/YJIK 377:35.08-057.34(497.6)
Dr. sci. Edina Sehrié”
Pravni fakultet Univerziteta u Tuzli

OBRAZOVANJE ZA JAVNU UPRAVU U BOSNI | HERCEGOVINI -
STANJE, RAZVOJ | PERSPEKTIVE

Javna uprava je bitan dio drzavnog aparata i najopseznija drzavna djelatnost. U
tom Kkontekstu, obrazovanje za potrebe javne uprave je kljuéno za njen razvoj i
temelj je profesionalizma kao osnovnog zahtjeva savremenog javnog sektora. U
radu se, stoga, polazi od teze da bez dobrih upravnih kadrova obrazovanih za rad u
javnoj upravi, nema ni dobre uprave. Medutim, Bosna i Hercegovina nema
tradiciju upravnog obrazovanja pa ¢e s tim u vezi izgradnja takvog sistema biti
dugotrajan proces.U radu ¢e se ukazati na glavne prednosti razvoja programa
obrazovanja za javnu upravu koji ne trazi samo trziste rada, ve¢ i ucvrséivanje
pozicije u evropskom prostoru visokog obrazovanja. Dakle, dominantan pravni
pristup u izu¢avanju javne uprave na univerzitetima u Bosni i Hercegovini morati
¢e ustupiti mjesto multidisciplinarnom pristupu koji ¢e pruziti ne samo pravna vec
i politoloska, ekonomska, menadzerska, organizacijska i druga potrebna znanja o
javnoj upravi. Jedino na taj na¢in mogu se brzo implementirati nove tranzicijske i
razvojne potrebe bosanskohercegovackog drustva i drzave, i njegovo integriranje
u evropske i evro-atlanske procese.

Kljuéne rije¢i: Obrazovanje; Javna uprava; Studij; Profesionalizam;

Multidisciplinarnost.

EDUCATION FOR PUBLIC ADMINISTRATION IN BOSNIA AND
HERZEGOVINA-CURRENT STATE, DEVELOPMENT AND
PERSPECTIVES
Public administration is a crucial component of the state apparatus and represents
the most extensive activity within the state. In this context, education tailored to
the needs of public administration is crucial for its development and for laying the
foundation of professionalism, which is a fundamental requirement of the modern
public sector. Therefore, the work is based on the thesis that without well-trained
administrative personnel, public administration cannot function effectively.
However, Bosnia and Herzegovina does not have a tradition of administration
education, so building such a system will be a long-term process. Therefore,
universities in Bosnia and Herzegovina must replace the dominant legal approach
in public administration studies with a multidisciplinary approach that
encompasses not only legal knowledge but also political, economic, managerial,
organizational, and other essential public administration knowledge. Only in this
manner can we swiftly implement the transition and development needs of Bosnia
and Herzegovina, ensuring its seamless integration into European and Euro-

Atlantic processes.
Keywords: education; public administration; study; professionalism;
multidisciplinarity.
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UDC/Y/IK 342.7:004.8(497.6)
35.07(497.6)

Ipog. dp Kusopad Pawesuh, MA (KCL), CMgrFCMI (CMI UK)"
Opyxane caare buX

IIpog. op Hepmun Jlananouh’

dakyrer 3a ynpaBy YHuBep3uteta y CapajeBy

OKBHUPHA KOHBEHIIMJA CABJETA EBPOIIE O BJEHITAYKOJ
UHTEJUT'EHIMIN U JbYACKUM I[TIPABUMA, JIEMOKPATHIHU "
BJIAJABUHU IIPABA - UMIIVIMKALINJE HA JABHY YIIPABY ¥
BOCHM 1 XEPIHEI'OBUHU

Hana 5. cenrem6pa 2024. ronune Casjet EBpone (CE) je ycBojuo OkBupHY
KOHBEHIIU]Y O BjeIITauK0j MHTESIUTCHINJU U JbYCKUM IIpaBUMa, JEMOKpPaTHjU
W BiagaBuHU mpaBa. OBaj NMHOHMPCKU IMOAYXBaT y Tparamy 3a IPaBHUM
MMyTeBHMa CyOYaBama Cca HW3a30BUMa IPHMjCHE BjelITayKe HHTEIUTCHIIN]E
CBAaKaKo 3aciyXyje MaKby Kako CTpyYyHe Tako M mupe jaBHOCTH. [Ipormec
ayToMaTH3alfje OIyduBama he HEeMHWHOBHO IIpOHaa3uTH cBe Behy
MpUMjeHy W y jaBHO] ynpaBu bocHe m XepreropuHe, ca CBUM nparchum
OMACHOCTHMA KpIIeHma JbYACKHX IpaBa KOjé MOKE W3a3BaTH OBAaKBO
JIeXyMaHU30BaHO oJuryunBame. Ocnamajyhu ce Ha HapaTUB U JOOPO Mo3HATa
Hauena 3alTuTe JeyAckux mpaBa, OxeupHa koHBeHnuja CE ompelyje cBoj
MEPCOHAITHU JIOMaIllaj Kako Ha jaBHE BJIACTH TAaKO M Ha NPUBATHE CyOjeKTe, U
ycMjepaBa jaBHe BIIACTH Jia Y BPILIEHY CBOjUX CBOjUX oBlamthema He 3aUpy Y
MelyHaponHO TpH3HATa JbylIcKa MpaBa, a Ja ca ca Jpyre CTpaHe Yy
KOHaYyHOCTH 00e30Mje/ie MOIITOBame THX MpaBa npuBarHuX cyOjekara (0bli-
gation of result). Ayropu mpemaxy na ce oBa KOHBEHIIMja paTH(UKYje U
npemiaxy ojapeheHe mexanmsme koju 00e30jelhyjy TpaBHO NpPUXBATIHHBE
HCXOJle ayTOMAaTH30BAaHOT OTyYHBama, ca IMOCCOHMM OCBPTOM Ha YIpaBHHU
MOCTYIAK KOjU c€ BOAM y IpoLeAypamMa jaBHIUX HaOaBKH.

Kibyune pujeun: Casjer Esporme; Bjemrauka wHTEnurenmmja; Ympasa;

Jbyncka npaBa; JaBHe HabaBKe.

COUNCIL OF EUROPE FRAMEWORK CONVENTION ON ARTIFI-
CIAL INTELLIGENCE AND HUMAN RIGHTS, DEMOCRACY, AND
RULE OF LAW: IMPLICATIONS ON PUBLIC ADMINISTRATION
IN BOSNA AND HERZEGOVINA

On September 5, 2024, the Council of Europe (CoE) adopted the Framework
Convention on Atrtificial Intelligence and Human Rights, Democracy, and the
Rule of Law. This pioneering venture in the quest for legal ways to deal with

* zivorad.rasevic@mod.gov.ba
" nermin.lapandic@fu.unsa.ba
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the challenges of the artificial intelligence applications certainly deserves the
attention of both experts and the general public. The public administration of
Bosnia and Herzegovina will inevitably implement the process of decision-
making automation, which carries the accompanying risks of human rights
violations due to its dehumanizing nature. Based on the narrative and well-
established principles of human rights protection, the CoE Framework
Convention establishes its personal scope, encompassing both public
authorities and private subjects. It instructs public authorities to refrain from
interfering with internationally recognized human rights during the exercise of
their powers, and to ensure the respect of these rights for private subjects (a
duty of result). The authors suggest ratifying this convention and
implementing specific mechanisms to guarantee legally acceptable outcomes
of automated decision-making, particularly in the administrative procedures of
public procurement cases.

Keywords: Council of Europe; artificial intelligence; public administration;

human rights; public procurement.
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Jloy. op Cara 'onujanun’
[IpaBHu paxynrer YHuepautera y Vicrounom CapajeBy

3ABPAHA REFORMATIO IN PEIUS ¥ YITIPABHOM INOCTVYIIKY

Kama cTpanka y ympaBHOM TMOCTYNKY H3jaBU Kaj0y Ha MPBOCTEHECHO
pjeliee, MPYrocTENCHH OpraH HE MOXe, IO MPaBHIy, O0XajJ0CHO pjellcihe
W3MHjEHUTH Ha MITETy OKaliuola. Mmnak, 3akoHOaBall HHje JOChEHaH Yy
arcoJTyTHOj 3aIUTHUTH Cy0jeKTHBHHUX IpaBa MPU3HATHX IPBOCTCIICHUM DjeILCHEM.
Y Oowby NpaBUIHOT pjeliea yIOpaBHE CTBApH, OPYTOCTEIICHM OPTraH MOXe
MOBOAOM >kajibe W3MHjEHUTH NPBOCTEIICHO pjellieHhe HA LITETY JKajJHoLa, aju
camo U3 paszjora 300T Kojux OW ce Ha TO pjelIerhe MOTIHN MPUMjSHUTH BaHPEIHU
NpaBHU JIMjEeKOBH: TIOHMINTABAKE W YKHIAHE MO MpaBy HAA30pa, BaHPEIHO
YKHIAE Pjelicihba i OTJIallIaBakhe PjelIcha HUIITABHM.

AyTop y paay ykasyje Ha, y YOpPaBHO] MPaKCH, MPHUCYTHO HEOCHOBAHO
LIMpEHBE pasjora KOju MOTY JOBECTH A0 H3MjeHE NPBOCTENECHOr pjelierma Ha
HITETY CTPaHKe OJ CTpaHe APYrocTereHor oprana. Takohe, cMaTpa HMOTPEIIHUM
cTaB aa ce 3abpana reformatio in peius omHocu camo Ha ApyrocrerneHe oprase,
ald He W IPBOCTEIICHE OpraHe NPHJIMKOM IOHOBHOT pjelllaBama YIpaBHE CTBApH,
U3HOCehn apryMeHTe y IpHiIor TakBoj TBpOwU. HaMjepa ayTopa je na mojcrakHe
NpaKkTHYape Ja MPeHCInTajy YCTaJbeHy INPaKkCy 3a KOjy ce YMHM Ja je y
CYIPOTHOCTH ca oxpendama 3akoHa O OIIITEM YIPABHOM MOCTYIIKY, QJIH U CaMOT
3aKOHO/IABIIA [ TIPHIMKOM EBEHTYAJHUX W3MjeHa M JONYHA 3aKOHCKHX pjellera
noJipoOHuUje ypen nuTame HadenHe 3abpane reformatio in peius.

Kibyune pujeun: JKanGa; Usmjena pjemera; Reformatio in peius; Ympasau
MOCTYTIAK.

PROHIBITION OF REFORMATIO IN PEIUS IN ADMINISTRATIVE
PROCEEDINGS

When a party to an administrative procedure files an appeal against a first-
instance decision, the second-instance authority cannot, as a rule, change the ap-
peal decision to the detriment of the appellant. However, the legislator is not con-
sistent in the absolute protection of subjective rights recognized by the first-
instance decision. In order to properly resolve the administrative matter, the sec-
ond-instance authority may, on appeal, amend the first-instance decision to the
detriment of the appellant, but only for reasons that could be applied to that deci-
sion by extraordinary legal remedies: annulment and cancellation under the right
of supervision, extraordinary cancellation of the decision, and declaring the deci-
sion null and void.

In the paper, the author points to the unfounded spread of reasons, in adminis-
trative practice, that can lead to the change of the first-instance decision to the

* sanja.golijanin@pravni.ues.rs.ba.
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detriment of the party by the second-instance authority. Also, we look at the claim
that the rule against reformatio in peius only applies to second-instance authorities
and not to first-instance authorities when they find an administrative matter to be
wrong and give reasons to support that claim. The author's intention is to encour-
age practitioners to reconsider the established practice, which seems to be in con-
tradiction with the provisions of the Law on General Administrative Procedure.
Furthermore, the paper aims to encourage the legislator himself to regulate the
issue of the principle prohibition of reformatio in peius in more detail during pos-
sible amendments to the legal provisions.

Keywords: complaint, change of decision, reformatio in peius, administrative

procedure.
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UDC/V]IK 35.086
Hoy. op Jenena Cmapueeuh*
MuHHCTApPCTBO 32 HAYYHOTEXHOJIOIIKH Pa3B0j M BUCOKO 00pa30oBame
Yuusepsuret y crounom CapajeBy

KPUTEPUJYMMU 3A OIJEIbUBAILE P KABHUX CJ1YXKBEHUKA
KAO ®AKTOP (AEYMOTHUBAIIUJE Y PALY

Kako 6um mro mpodecnoHanHHje W KBAIUTETHHje 00aBJbaJd IMOCIOBE, T Y
CBPXY IOJICTHIIaa Ha 00Jbe pe3yaTare paja, y Ap>KaBHO] YIIPABH Ce, HAJMambe
jeIHOM Yy IIeCT Mjecelld BpIIM OljjelhUBambe JPKaBHUX CIyXOEHUKa.
OnjewuBame, npema Bakehum npomnucumMa, NOApasyMHjeBa MPOL[jEHY
MOCTUTHYTHX pe3yiITaTa IIpH W3BPIIABalky I[IOCIOBA pAJHOT MjecTa H
MOCTaBJbCHUX  IMJbEBA, KBAJUTETa pana, e(QUKAaCHOCTH Yy  pauy,
CaMOCTAJIHOCTH, CTBapalaykUX CIOCOOHOCTM U HHHLUjaTHUBE, BjEIUTHHY
KOMYyHHKaIldje, CIPeMHOCT TpuiarohaBama TpoMjeHaMa W OCTalle
CrocoOHOCTH KoOje 3axTujeBa paaHo Mjecto. OlljeHa MOXe TpeJCTaBJbaTH
OCHOB 3a HaIlpeZoBamke y CIYXKOU alu U 3a MpecTaHaK paJHor OJHOca. Y TOM
CMHCITy, OHa MOXXE TPEJCTaBJbaTH (AKTOP MOTHBALKjE alld U (PaKTop
JIEMOTUBUCAHOCTH, (pycTpanuje, TUCHYHKIIMOHAIHUX OJHOCA Y KOJCKTHBY
ma u pasjor moTmyHor mnopemehaja um OJokage pajga opraHa ympase.
Bumeroanmme 3amymrame mporeca T3B. Kaapupamka ONHOCHO IUIAHCKOT
3amonubaBamha M HAIpeNoBama JAPKaBHUX CIY)XKOCHHKa Kao M IHUTama
MOTHBAallMj€ 3a pajJl Te CBE OuMWIJeAHUje Bpahame apxaWdHOr ~CHUCTEMa
IMjeHa” y ynpaBy, HapOuUTO Kaja Cy y IMHUTamby PYKOBOIHA pagHa MjecTa,
030HMJBHO je HapyIIWIIO TIOBjepere rpaljaHa y paja opraHa yrnpase ajld B camy
yhopaBy WM3HyTpa. Y paly je IpeACTaBIbeH CHCTEM OlljelhbUBamba JPIKaBHUX
ciIykOeHHKa ca CBMM HCTOBUM NPEAHOCTIMA M HexocTaluMa, YTHIAj
mporieca OWpOKpaTH3aldje M TOJIMTU3allMje Ha MOTHBAILMjy JpKaBHUX
ciyx0eHrKa, Te Moryhe mocieuie OBakBoT CTalkba Ha eQUKACHOCT JAp)KaBHE
yIIpaBe U JpXKaBe y IIjeIHHH.
Kibyune pujeun: JpxaBaHu ciyxOenuk; OljemuBame; 3anolubaBambe;
HampenoBame; Kpurepujymu; MotuBammja; JIpxaBHa
yrpasa.

CRITERIA FOR EVALUATING CIVIL SERVANTS AS A FACTOR
OF JOB (DE)MOTIVATION

In order to perform tasks as professionally and qualitatively as possible, and
for the purpose of encouraging better work results, in public administration,
civil servants are evaluated at least once every six months. According to the
current regulations, evaluation includes an assessment of the results achieved
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when performing the duties at the workplace, an assessment of the set goals,
quality of work, efficiency in work, independence, creative abilities and
initiative, communication skills, readiness to adapt to changes, and other
abilities required by the workplace. The rating can be the basis for the
promotion but also the reason for dismissal. Therefore, it can represent a factor
of motivation but also a factor of demotivation, frustration, dysfunctional
relationships in the office, and the reason for complete disruption and
blockage of the functioning of public administration. Neglecting the process of
the so-called staffing, i.e., the planned employment and promotion of civil
servants for many years, as well as putting aside the issue of motivation of
civil servants and finally, returning the archaic "spoils system™ in the public
administration, especially when it comes to senior positions, seriously
undermined citizens' trust in the efficiency of the public administration,
shaking the public administration from the inside out. The paper outlines the
system of evaluating civil servants, highlighting its advantages and
disadvantages. It also explores the impact of bureaucratization and
politicization on the motivation of civil servants, and explores the potential
consequences of this situation on the efficiency of the state administration.

Keywords: civil servant, evaluation; employment; advancement; criteria;

motivation; state administration.
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Assistant lecturer Maria-Ariana Dociu, Ph.D.,
Faculty of Law, University of Oradea, Romania

THE IMPORTANCE OF DECISION-MAKING TRANSPARENCY IN
THE ROMANIAN PUBLIC ADMINISTRATION

As stated in Article 1(1) of Law No. 52/2003 on decision-making transparency
in public administration, this law sets the minimum rules for how decisions
should be made in central and local public administration authorities in
Romania, whether they are elected or appointed. It also applies to other public
institutions that use public money and their interactions with citizens and their
legally recognized associations.

The purpose of establishing such rules is, first of all, to increase the degree of
responsibility of the public administration towards the citizen, seen as the
beneficiary of the administrative decisions. Secondly, the aim is both the
involvement and active participation of citizens in the administrative decision-
making process, as well as in the process of drafting normative acts within the
Romanian public administration. All these elements will ultimately lead to
increasing the degree of transparency at the level of the entire public
administration.

This paper aims to show the principles underlying decision-making
transparency in Romania, as well as the main obligations of the public
administration authorities in the processes of administrative decision-making
and of drafting normative acts.

Keywords: administrative acts; public administration authorities; decision-

making process; obligations; debates; draft normative acts.
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UDC/Y]IK 351:347.961(497.11)
Hoy. op Munuya T 0p6m4a*
[IpaBHm (pakynrer 3a mpuBpemay u npaBocyhe YHuBepsutera IlpuBpenna
akagemuja, Hosu Can

YJOT'A PETYBJINYKOI TEOJETCKOI 3ABOJIA Y HOCTVYIIKY
HAJA30PA HAJI PATOM JABHUX BEJIEXKHUKA YV PEITYBJIUIN
CPbENIN

3Hauaj jaBHOOEJIE)KHUYKE JEIATHOCTH 3a IIOCTH3ame IpaBHE CHUTYPHOCTH,
nosepema rpahaHa y ApkaBy ¥ (QYHKIHMOHHCAHE YUTABOT IPABHOI CHCTEMA
MojipasymMeBa cBeOOYXBaTHO HOPMAaTHUBHO ypeheme CBUX NHTama BEe3aHHX 3a
3aKOHHT W TIpaBWJIAH paj OBE IpaBoCyAHE mpodecuje, ma W HAm30p Hajg
BUXOBUM pagoMm. [lopen MuHHCTapcTBa TIpaBie Kao OpraHa yrpase
HAJUISKHOT 32 BpLICHE HaJ30pa HaJ jaBHOOEIE)KHUYKOM JellaTHOInhy y
Penry6nmumm CpOuju, moceOHO cy mnpenBul)eHe Hamie)KHOCTH PermyOmmyakor
T'e0/IETCKOT 3aBOJIa, y AajbeM TekcTy PI'3-a, moceGHe opraHu3alyje OCHOBaHE
npu MunucTapcTBy rpaleBuHapcTBa, caobpahaja u uH(ppacTpykType, U
BETOBUX VXKUX YHYTPAIIlBMX JeOUHANA HAUICKHUX 32 pellaBame y
MPBOCTENICHOM YIIPABHOM TIOCTYIIKY VIIHCa y KaracTap. YKOIHKO jaBHU
OeleKHUK HE BPIIM JOCTaBJbamkE CBOjUX MCIpaBa Ha YINUC Y EBUACHIM]Y
KaTtacTpa WIH TO He BpiH OnaroBpemeno, PI'3 je ommamhen ga o Tome
00aBecTH OpraH KOju BpIIM HAJ30p HaJ jaBHOOCIC)KHWYKOM JenaTHomhy, a
TO Cy Y OBOM ciy4yajy MUHHCTapCTBO TpaBie U JaBHOOEIEKHHYKA KOMOpa.
Ha ocHoBy oBe mputryx0e, HaJIC)KHH OPraHd MOTY CIPOBECTH MOCTYIAK
HA/130pa M y CKJIANy ca MPUKYIJBEHUM ITOJAIMa ITOKPEHYTH AUCIUILTHHCKA
MOCTYIaK TpeMa jaBHOM OCNEeKHHKY. 3aTUM, YKONHMKO MPHIMKOM YIHCa
JaBHOOETISKHUYKUX HUCIpaBa y €BUACHIN]Y KaTacTpa Ha UIeXKHU MPBOCTEIICHU
OpTaHM YTBpIE N4 je paclojarame ca HeIOKPETHOINY y MCIIPaBU OUUTIICTHO
MPOTUBHO MPUHYAHUM IPONUCHUMA, NyKHH Cy Ja W3BpIIE YIUC HaBelcHE
UCIIpaBe, a 0 ToMe 0DaBecTe HAIUIeKaH CyJ U THME MHHIHUPAjy MOKpeTamhe
TIOCTYTIKA 3a ITOHWIITAj HCIIpaBe, Ka0 W jaBHOT TYXHOLa, y3 o0aBe3aH YIHC
azexBaTHe 3a0enexOe y Tepere HemokpeTHocTH. Mako Huje mpensubeHa
CaHKIMja 32 HEBPIICHE, OJJHOCHO MPOMYIITalke BPIICHa OBOT MpaBa, Koje je
yjenHo n obaBe3a, o1 crpane PI'3-a 1 meroBux y)Kux yHYTpaIlIbHX jeJHHULA,
jacHO je 7a je HHUXOBO HPONHCHBAFE, MOpEX APYTHX BHJOBA HA/A30pa Hal
JaBHOOEJIO)KHUYKOM JienaTHomhy, y ciayxkOu ocTBapema OMIITer IHjba
alcoayTHE  @XypHOCTH TOJaTaka eBHACHIHMje  KaTacTapa, Kao U
oHeMoryhaBama oOICTajarba HE3aKOHUTHX JaBHOOCICIKHHYKUX HCIpaBa y
MPAaBHOM IIPOMETY.

Kibyune peun: Hamsop; Opram ympaBe; Karacrap; JaBHHM OelexHUK;

JaBHOOENE)KHMYKA HCTIPaBa.
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THE ROLE OF THE REPUBLIC GEODETIC INSTITUTE IN SUPER-
VISING THE WORK OF NOTARIES PUBLIC IN THE REPUBLIC OF
SERBIA

The importance of the activities of notaries public in achieving legal security,
fostering citizens' trust in the state, and ensuring the smooth functioning of the
entire legal system necessitates a comprehensive normative regulation of all
issues related to the legal and proper work of this judicial profession,
including their supervision. In addition to the Ministry of Justice, which serves
as the administrative body overseeing notarial activity in the Republic of
Serbia, the Republic Geodetic Institute, hereinafter RGZ, is a special
organization under the Ministry of Construction, Transport, and Infrastructure.
Its narrower internal units are responsible for resolving the first instance
administrative procedure of registration in the cadastre. If the public notary
does not submit his documents for registration in the cadastre records or does
not do so in a timely manner, the RGZ is authorized to notify the authority that
supervises notarial activity, in this case the Ministry of Justice and the Public
Notarial Chamber. On the basis of this complaint, the competent authorities
can carry out the supervision procedure and, in accordance with the collected
data, initiate disciplinary proceedings against the notary public. When notarial
documents are recorded in the cadastre records, if the first-instance authorities
decide that the document's description of real estate clearly goes against
mandatory rules, they must register the document, inform the appropriate
court, and start the process for nullifying the document along with the public
prosecutor. This must be done by making a proper note in the encumbrances
of the real estate. The RGZ and its narrower internal units provide no sanction
for not exercising or failing to exercise this right, which is also an obligation.
However, their prescription, along with other types of supervision over
notarial activity, serves to achieve the general aims of maintaining the absolute
up-to-dateness of cadastre record data and preventing the existence of illegal
notarial documents in legal circulation.

Keywords: supervision; administrative body; cadastre; public notary; notary

document.
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HORIZONTI BUDUCNOSTI UPRAVNOG PRAVA I UPRAVNOG
PRAVOSUDA: UMJETNA INTELIGENCIJA KAO NOVA
DIMENZIJA

Ubrzani napredak umjetne inteligencije posljednjih godina sve vise naglasava
virtualnu dimenziju razli¢itih segmenata druStvenog zivota. Evidentno, to
ostavlja trag i na cjelokupan pravni i pravosudni sistem, naglasavajuéi izazove
u funkcionalnosti normativnog okvira i ostvarivanju razli¢itih procesnih prava
gradana u jednoj novoj stvarnosti. Javna tijela u svijetu sve viSe otkrivaju
potencijal umjetne inteligencije, kako bi proces upravnog odlucivanja bio Sto
efikasniji, konzistentniji i1 precizniji. Takoder, efikasnost sistema upravnog
pravosuda nastoji se povecéati primjenom umjetne inteligencije, sve u cilju
Smanjenja zaostataka i povecanja kvalitete sudskih odluka. No, ¢ak i uz brojne
koristi koje umjetna inteligencija pruZa, moramo biti svjesni da ona ima svoje
granice i da je i dalje, u sustini, maSinska inteligencija zasnovana na velikom
broju informacija i algoritama, §to sa sobom nosi i brojne rizike. Stoga, kao
imperativ namecée se uspostavljanje ravnoteze izmedu svih potencijala koje
umjetna inteligencija nudi i ocuvanja proceduralne pravicnosti, nezavisnosti i
postivanja prava svih pojedinaca koji dolaze u dodir sa javhom upravom ili
upravnim pravosudem. Rad ima za cilj, kroz opsezan pregled literature,
analizirati koristi, rizike, eticke dileme i pravne izazove umjetne inteligencije
u sistemu upravnog prava i upravnog pravosuda, te u konacnici pokusSati
odgovoriti na klju¢no pitanje: da li je nam je zaista neophodna integracija
umjetne inteligencije u ovoj oblasti?

Kljuéne rije¢i: Umjetna inteligencija; Javna uprava; Upravno pravo; Upravno

odlucivanje; Upravno pravosude

HORIZONS OF THE FUTURE OF ADMINISTARTIVE LAW AND
ADMINISTRATIVE JUDICIARY: ARTIFICIAL INTELLIGENCE AS
A NEW DIMENSION

The rapid progress of artificial intelligence in recent years has increasingly
emphasized the virtual dimension of various segments of social life. This
leaves a mark on the entire legal and judicial system, highlighting the
challenges in the functionality of the normative framework and the realization
of various procedural rights for citizens in a new reality. Public bodies
worldwide are increasingly discovering the potential of artificial intelligence
to make the administrative decision-making process as efficient, consistent,
and precise as possible. Additionally, efforts are underway to enhance the
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efficiency of the administrative judiciary through the application of artificial
intelligence, with the aim of reducing backlogs and enhancing the quality of
court decisions. However, even with the numerous benefits that artificial
intelligence provides, we must be aware that it has its limits and that it is still,
in essence, machine intelligence based on a large amount of information and
algorithms, which carries with it numerous risks. Therefore, it is imperative to
establish a balance between all the potential that artificial intelligence offers
and the preservation of procedural fairness, independence, and respect for the
rights of all individuals who come into contact with public administration or
administrative court. This paper aims, through an extensive review of the
literature, to analyze the benefits, risks, ethical dilemmas, and legal challenges
of artificial intelligence in the system of administrative law and administrative
judiciary and ultimately to try to answer the key question: is it really necessary
to integrate artificial intelligence in this area?

Keywords: artificial intelligence; public administration; administrative law;

administrative decision-making; administrative judiciary.
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Jenena szueojeeuh*
Jloxanuu omOyncman rpaga Kparyjesua, nokropann Ha IIpaBHoM akynrery
Yuusepsurera y Kparyjesiry

MEBYOHIITUHCKA CAPAJIBA KAO MOJEJI PA3ZBOJA
CUCTEMA YIIPABE Y PEIIYBJINLHU CPBUIHA

Pa3zBoj mpunimma poOpe ympaBe HMje Moryhe mocmarpatu 0e3 aHamuze
MOTYhHOCTH TMOBE3WBama KOje je YTeMEJbHO 3aKOHOMAaBall. JemaH O]l TaKBHX
MEXaHHW3aMa ce orjena y MehyommTHHCKO] capaimH Koja je W3MeHama Hu
JoryHaMa 3aKoHa O JIOKAIHOj caMOyIpaBH JoOWia CBOj NYHH 3HAUaj.
MelhyonmTuHCKOM capagmboM Jaje ce MOryhHOCT jeAMHHUIIaMa JIOKaJIHe
camoyIrpaBe Jia Kpo3 y3ajaMHy moMoh W MOAPIIKY GOPMHpPAjy WIIH 3ajTHHIKE
OpraHe Wi Ja yCTyIajy Uik MOBEPaBajy CBOje MOCIOBE jenHa aApyroj. [I[paBHu
OCHOB 32 TaKaB BUJ JIeJIOBama je CaJpiKaH y CIopasyMy KOjHM ce Je(HHHILY
y3ajaMHa IpaBa ¥ oOaBe3e moTHHcHUIA. Mako ce 3aKOHCKa M3MEHa Jecuiia
IIpe HELITO BHIIE O] TPU TOJAMHE, MIIAK je HJeja 0 MEhyOIITHHCKO] capaamu
TEK CKOpo noOuia Ha 3Hauajy. [IpBOOMTHO cy HEKe OJ jeIUHHMIA JIOKATHE
camMoympaBe KpeHyJe y 3ajeIHHYKe TPOjeKTe CTBapama  jaBHOT
npaBoOpaHUIAITBA, Aa OM ce y HWCTOM IIpaBIy HACTABHJIIO Ca JIOKAJTHUM
oMOyzacmanuMa. OCHOBHH MOTHB OBaKBOT JIEJIOBamka CAAPXKaH je y MOTpedH
Ja ce OBAaKBHM BHUIIOM CapaJlke OMOTYhH MamuM jeIUHHIAMa JIOKATHE
camoympaBe Ja MMajy CBOje OpraHe Koje WHawie He OuW Morjie came Ja
¢dopmupajy. Aytop ce y pagy 0aBM Kako HOPMAaTHBHUM ypehemeM OBOr
MUTakha TaKO W HAYMHOM W TMOCTYIIMMA 33 HEroBy peanusanujy. [loceban
acrekT paja 0aBW ce omnamhemuMa, obaBe3amMa W MpaBHUMa KOja U3 TaKBOT
BUJIA Capajithe IPOUCTYYY.

Kibyune peun: Jbyncka npasa; JlokanHa camoymnpasa; Capajima

INTER-MUNICIPAL COOPERATION AS A MODEL FOR THE DE-
VELOPMENT OF THE SYSTEM OF ADMINISTRATION IN THE
REPUBLIC OF SERBIA

The development of the principle of good governance cannot be observed
without an analysis of the possibilities of integration established by the legisla-
tor. One such mechanism is reflected in inter-municipal cooperation, which
has gained its full significance with the amendments to the Law on Local Self-
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Government. Inter-municipal cooperation gives the opportunity to local self-
government units to form either joint bodies through mutual assistance and
support or to assign or entrust their affairs to each other. The legal basis for
such action is contained in the agreement defining the mutual rights and obli-
gations of the signatories. Although the legal change took place a little more
than three years ago, the idea of inter-municipal cooperation has only recently
gained in importance. Initially, some local self-government units initiated joint
projects to establish the Public Attorney's Office, aiming to follow the same
path with the local ombudsmen. The main motive for such action is found in
the need to enable smaller local self-government units to have their own bod-
ies that they would otherwise not be able to form on their own. The author
deals with the normative regulation of this issue as well as the manner and
procedures for its realization. A special aspect of the work deals with the pow-
ers, obligations, and rights that arise from this type of cooperation.

Keywords: human rights; local self-government; cooperation.
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MA Hsan [lemposuh
3aMeHUK JIoKaJTHOT oMOyncMmana rpana Kpamesa

OBABJBbAILE MTOCJIOBA 3AIITUTE JbYICKHX ITPABA KAO
OCHOB 3A (HE) JMCKPUMUHALIJY

AyTtop ce y pamy 0aBH HETaTHBHUM IIOJIOXKAjeM 3allOCICHUX Kao
(yHKIIMOHEpa KOjU ce OaBe IOCIOBMMA 3alliTUTE JbYJICKHAX TMpaBa, y
uHcTUTYnHjaMa Jlokanamx omOynacmana y CpOuju, koju cy 300r
cnenMpUUHUX MUTama KojuMa ce OaBe, y BHCOKOM pH3UKY Jnaa Oyay
MaprHHAIN30BAaHU W AWCKPUMUHHCAHH O] CTpaHE JIOKAIHE CaMOYyIpaBe U
JIp)KaBHUX WHCTUTYIMja. AyTop Hariamapa, JAa je HACYNpOT TOME jelaH O]l
3ajaTaka JIOKaJHe CaMOyNpaBe U IP)KaBHUX WHCTUTYIIMjA J1a C€ aKTHBHO U
KOHCTPYKTHBHO aHTaXyjy OKO JIOKQJIHHX OMOYJCMaHa KOjH C€ I0jaBJbyjy Kao
HeTocpenHu OpaHUTEJPH JbYACKHX IIpaBa, Kako OM IOJCTaKIe HHUXOBO
yuemthe, usmely ocrasnor, y jaBHuM gebarama. C TUM y Be3H, ayTop Hajmpe
yKa3yje Ha IIOCTOjame MpobieMa KOju ce orjena y TOME Ja JIOKalHe
caMoymnpaBe H Ip)KaBHE WHCTHUTYIMj€ HE TMPH3HA]y BaKHOCT JIOKATHHX
oMOyCMaHa, KOju pajie y jaBHOM MHTEpEeCY y LHJbY OTKpHBaa 3JI0yroTpede
JbYJICKHX TIpaBa W KOpYIIHje y jaBHOMcekTopy. HakoH Tora ayTop y pamy
yKa3yje Ha KOjU HAYMH Cy JIOKATHH OMOyJICMaHHW (HE) NUCKPUMHHUCAHH Y
o0aBJpamy, OJTHOCHO 300T 00aBJbama CBOjUX mocioBa. L{wb paga je ma ce
azpecupa MUTambe, OJHOCHO MPOOJIeM JUCKPUMHUHATOPCKOT IOHAIlamka, Koje
HUje 3aKOHCKM Je(PUHHCAHO TIpeMa JIOKATHAM OMOYACMaHMMa Kao
OpaHHTEebMMa JBYACKUX TpaBa, Te Na Ce YyKake Ha JUCTHHKIHN]Y TaKBOT
MOHAIaka 0]] OHAIakA KOje MPEACTaB/ba KIACHYHO 3J0CTABJbAbEe HA PalLy
KaKo IpeMa MOTHBHMA, TAaKO W TpeMa palimbaMa H3BpIIeHa. Y 3aKJbyIHOM
JIeNTy pajia, ayTop M3HOCH CBoje Buljeme Moryher peinema 3a npensubame
3aKOHCKOT TPOIUCHBamka 3a0paHe IUCKpUMHUHAIIMjE MO0 OCHOBY 00aBjbamba
MOCJIOBa 3aIUTHTE JbYJACKHX IpaBa, WITO OM TPEJCTaBJballo JEJIOTBOPHU
MEXaHW3aM 3allITHTEe ca MOCEOHIM 3HauajeM 3a JIOKATHE OMOYICMaHe, KOjU ce
300r mpHpoNEe CBOT TMOCla Hajga3e Yy BHCOKOM PpH3HWKY JHa Oyay
JUCKPUMHUHUCAHN U MAapTUHAIM30BaHU 300T MOCIOBA Koje 00aBibajy. [luTtama
Mpero3HaBamba ¥ WHCTUTYIMOHATIM30Bakha 3a0paHe MUCKPUMHHAIHjE 300T
obaBJbama IIOCIOBA 3AIITHTE JHYICKUX TpaBa, OM HA YYMHKOBUT HAYUH
noseno a0 Beher HuBoa 3amTHUTEe (HU3UYKOT U TMCHXOJIOIIKOT WHTEIPHUTETA,
cnoboze, 0e30€HOCTH M JIOCTOjaHCTBA JIMIIA KOja 00aBJbajy OBe (yHKIIH]E,
IITO TPEACTaBJba MPEAYCIOB 3a IMOTIYHO YKUBamke IIpaBa Ha OAOpaHy
JbYACKUX IIpaBa.

Kibyune peun: [uckpumunanyja; JIMCKpUMIHATOPCKO NOHAMmame; JIokaaHu
oMOyacMaH; 3amTuTa JbyICKHX MpaBa.
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PERFORMING HUMAN RIGHTS PROTECTION WORK AS A BASIS
OF (NON) DISCRIMINATION

In the paper, the author addresses the precarious position of employees serving
as human rights protection officials in Serbia's Local Ombudsmen institutions,
who, because of the unique issues they handle, face a significant risk of
marginalization and discrimination from local self-government and state
institutions. The author emphasizes that, in contrast, one of the tasks of local
self-government and state institutions is to engage actively and constructively
in the promotion and facilitation of the work of local ombudsmen’s who
appear as immediate defenders of human rights in order to encourage their
participation, among other things, in public debates. Firstly, the author
highlights the issue of local self-governments and state institutions failing to
acknowledge the significance of local ombudsmen, who serve the public
interest by identifying human rights abuses and corruption in the public sector.
After that, the author points out in the paper how local ombudsmen are (not)
discriminated against in the performance of their duties. The aim of the work
is to address the issue of discriminatory behavior, which local ombudsmen, as
defenders of human rights, do not legally define. It also aims to distinguish
such behavior from classic workplace abuse, both in terms of motives and
execution methods. In the final section of the paper, the author outlines a
potential solution to anticipate the legal prescription of a prohibition on
discrimination based on the performance of human rights protection duties.
This solution would serve as an effective protection mechanism, particularly
for local ombudsmen, who face a high risk of discrimination and
marginalization due to their work. Recognizing and institutionalizing the
prohibition of discrimination due to the performance of human rights
protection work would effectively lead to a higher level of protection of the
physical and psychological integrity, freedom, safety, and dignity of persons
performing these functions, which is a prerequisite for the full enjoyment of
the right to defend human rights.

Keywords: discrimination; discriminatory behavior; local ombudsman;

protection of human rights.
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Strucni savjetnik Budimir Petkovic¢
Institucija ombudsmena/ombudsmana za ljudska prava Bosne i Hercegovine

ZAKON O SLOBODI PRISTUPA INFORMACIJAMA NA NIVOU
INSTITUCIJA BOSNE | HERCEGOVINE —NAPREDAK ILI NOVI
IZAZOVI1 U PRISTUPU INFORMACIJAMA SA ASPEKTA
NADLEZNOSTI INSTITUCIJE OMBUDSMENA ZA LJUDSKA
PRAVA BOSNE | HERCEGOVINE

Rad analizira promjene koje donosi novi Zakon o slobodi pristupa
informacijama na nivou institucija Bosne i Hercegovine, koji je stupio na
snagu 07. septembra 2023. godine. Glavni fokus je na ulozi Institucije
ombudsmena za ljudska prava Bosne i Hercegovine u primjeni ovog zakona i
novim izazovima u oblasti pristupa informacijama. Poredi se raniji i novi
zakon, sa akcentom na jaCanje transparentnosti i odgovornosti institucija
vlasti, kao i na zaStiti prava fizickih i pravnih lica. Rad takode razmatra
obaveze i nadleZnosti institucija u kontekstu medunarodnih pravnih okvira,
poput Arhuske i Evropske konvencije o ljudskim pravima. Zakljucuje se da
novi zakon unapreduje nivo zaStite prava na pristup informacijama, uz
zadrzavanje kljucnih ovlaS¢enja Institucije ombudsmena za ljudska prava
Bosne i Hercegovine.
Kljuéne rije¢i: Bosna i Hercegovina; Zakon o slobodi pristupa
informacijama; Institucija ombudsmena za ljudska prava
Bosne i Hercegovine; Sloboda izraZavanja; Pravo na
pristup informacijama.

LAW ON FREEDOM OF ACCESS TO INFORMATION AT THE
LEVEL OF BOSNIA AND HERZEGOVINA INSTITUTIONS—
PROGRESS OR NEW CHALLENGES IN ACCESS TO INFOR-

MATION FROM THE ASPECT OF THE COMPETENCIES OF THE
HUMAN RIGHTS OMBUDSMAN OF BOSNIA AND HERZEGOVINA

The paper analyzes the changes brought by the new Law on Freedom of
Access to Information at the level of the institutions of Bosnia and
Herzegovina, which entered into force on September 7, 2023. The main focus
is on the role of the Institution of Ombudsman for Human Rights of Bosnia
and Herzegovina in the application of this law and new challenges in the area
of access to information. We compare the previous and new laws, focusing on
enhancing the transparency and accountability of government institutions, and
safeguarding the rights of both natural and legal entities. The paper also
discusses the obligations and competences of institutions in the context of
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international legal frameworks, such as the Aarhus Convention and the

European Convention on Human Rights. It is concluded that the new law

improves the level of protection of the right to access information while

maintaining the key powers of the Institution of Ombudsman for Human

Rights of Bosnia and Herzegovina.

Keywords: Bosnia and Herzegovina; Law on Freedom of Access to
Information; Institution of Ombudsman for Human Rights of
Bosnia and Herzegovina; freedom of expression; the right to
access information.
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IIpogh. op Padoje Bprosuh”
[IpaBHu (akynreT YHuBep3urera y Kparyjesiy

Pajxo Paonuh”
VYmpasuu cyn Lpae 'ope

CHUHJUKAJHO OPITAHU30BAIBE Y XXI BUJEKY - U3A30BU 1
HEKA OTBOPEHA IIUTAIBA

KonektuBHa pagHa mpaBa y XXI| Bujeky Hallaze ce Ipell BEJIMKUM HU3a30BOM.
VYTuiaj HOBUX 0o0ONMKa PaJHUX OJHOCA a KOjU Cy CTBPOWIIH ,,HOBH Tajlach‘,
OCTaBJba TTOHAJBHIIIC YTHIIaja HAa Beh call OKpHeHa KOJIEKTHBHA pallHa IpaBa
Ia CaMUM THM U Ha CHHIMKAITHO OpraHm3oBame. Mako npensuleHo kKao jeqno
0] OCHOBHHUX JbYJICKHX IpaBa K0je NPOKJIaMyjy MHOT'H Mel)yHapoJlHH aKTH, HU
OBO TIPaBO HHjE OCTAII0 NMYHO Ha IOJbY ICUIaBaka W MHOBAIMjA y PATHUM
omnocuMa y XXI Bujeky. ['mobanu3anmja u Heonubepaau3aM Cy CHHIUKATE
Kao ,,COLIMjaIHe MOCTOBE" Y paJlHUM OJJHOCHMA M UCTOPUJUCKY TEKOBUHY KOja
Tpaje BHIIE O/ TPH BHjeKa MOKYIIATIH Jia MoApHjy. Y MeljyHapoIHO] 3ajeTHUIIH
JIONIUTO je IO Op30r pacTa pa3HHMX “aTUIMMYHUX OOJIMKA 3alollJbaBarha, CBE
Behe HeCHUTypHOCTH TPIKHUILTA paja U 1opacTa He3aloCICHOCTH Kao M IojaBa
cBe Behe NPHCYTHOCTH AWTHTANM3AIMjEe M BjEIITAauYKe WHTEIUTCHLHUjE Yy
pamHUM OIHOCHMA, JOBOIM IO NHTama, Kako he cBe TO gjenoBaTH Ha maHAC
OBO OCHOBHO JBYIICKO TIPaBo.

AyTopu y pany keje ia NpuOJImKe YTHIAj HOBUX IPAaBHUX I0jaBa y PagHUM
omHOCHM Koje moHocu XXI| BHjek Kao W TO Kako UCTH morahajy JaHailme
pamHe omHOCE W Kako he ce uCTH pedIeKTOBaTH HAa CHHIUKAIHO
OpTaHH30Bamkbe. Y3 YNPEAHO MpPaBHY aHAIM3y M HEKa pjellema Koja HyIu
MpaBHa JOKTpWUHA TMOKymaheMo Ja TPHOMMKHUMO YTUIAje HANPHjel
HaBeJIEHNX I10jaBa Ha JaHac Behi yUTHO OCHOBHO JbY/ICKO TIPABO.

Kibyune pujeun: Cunaukar; CUHAMKAIHO oOpraHu3oBame; KoekTHBHO

nperoBapame; ururanusanyja; Bjemrauka uaTenuremyja;

TRADE UNION ORGANIZING IN THE 20TH CENTURY: CHAL-
LENGES AND SOME OPEN ISSUES

Collective labor rights in the 20th century are facing a big challenge. The new
forms of labor relations created by the "new waves" have the greatest impact
on the already curtailed collective labor rights, and consequently, on trade
union organizations. Despite many international acts proclaiming it as a basic
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human right, this right has not remained immune to the developments and
innovations in labor relations in the 20th century. Globalization and
neoliberalism have attempted to undermine the role of unions as "social
bridges™ in labor relations, a legacy that has endured for over three centuries.
In the international community, there has been a rapid growth of various
"attic" forms of employment. The growing uncertainty in the labor market,
rising unemployment rates, and the growing influence of digitization and
artificial intelligence in labor relations raise the question of how these factors
will impact today's fundamental human rights.

In this paper, the authors aim to estimate the impact of new legal phenomena
in labor relations introduced by the 21st century, their influence on current
labor relations, and their potential impact on trade union organizations. With a
comparative legal analysis and some solutions offered by the legal doctrine,
we will try to approximate the effects of the aforementioned phenomena on
today's already questionable basic human rights.

Keywords: union; union organization; collective bargaining; digitization;

artificial intelligence
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NOVI TRENDOVI U RAZVOJU RADNOG PRAVA

Savremeno radno zakonodavstvo se u od pocetka 21. vijeka suocava sa nizom
izazova u namjeri da omoguéi fleksibilizaciju postoje¢eg sistema radnih
odnosa u onim segmentima koji ograni¢avaju konkurentnost poslodavca, ali i
da odgovarajuéim normativnim okvirom obuhvati nove oblike rada.
Fleksibilizacija postoje¢en sistema je pocetno bila usmjerena ka normiranju
rada a odredeno vrijeme, rada sa nepunim radnim vremenom, rada putem
agencija za privremeno zaposljavanje te rada na daljinu. Istovremeno, usljed
tehnolosko komunikacijskog razvoja i digitalizacije, poceli su se javljati novi
oblici rada poput platformskog rada, rada po pozivu, mobilnog rada putem
informaciono komunikacijskih tehnologija i dr. koje je potrebno normirati
kako bi se omogucila adekvatna zaStita prava osoba koje obavljaju ovakvu
vrstu rada. Dodatno, u postoje¢em sistemu radnih odnosa, usljed sve veceg
broja razli¢itih zahtjeva koje poslodavci postavljaju pred radnike u okviru
poslova i zadataka radnog mjesta javlja se potreba za uspostavljanjem
adekvatnog sistema zastite mentalnog zdravlja radnika. Radno zakonodatvstvo
u savladavanju navedenih izazova treba u najve¢oj mogucoj mjeri uspostaviti
balans izmedu zastite radnika kao ekonomski slabije strane u radnom odnosu i
zaStite poslodavaca na nacin da sistem radnih odnosa ne bude prepreka u
ostvarivanju ekonomskih interesa ve¢ faktor koji doprinosti vecoj
produktivnosti i efikasnosti.

Kljuéne rijeéi: Fleksibilizacija; Digitalizacija; Mentalno zdravlje radnika.

NEW TRENDS IN LABOR LAW DEVELOPMENT

Since the dawn of the 21st century, modern labor legislation has faced
numerous challenges in its quest to enhance the flexibility of the current labor
relationship system in areas that hinder the employer's competitiveness, while
also accommodating new forms of labor within a suitable legislative
framework. The flexibility of the current system was initially directed to
standardization of fixed-term work, part-time work, temporary employment
agencies, and teleworking. At the same time, due to technological
communication development and digitalization, new forms of work emerge,
like platform work, work on call, mobile work via IT technologies, etc., which
need to be standardized in order to enable adequate protection of the rights of
persons performing these forms of work. Additionally, in the current system of
labor relationships, due to the rising number of different requests from
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employers to employees in the framework of their usual working tasks and
activities, the need for a mental health protection system arises.

Despite the challenges, labor legislation must strike a balance between
protecting workers, who are the economically weaker party in the labor
relationship, and protecting employers, ensuring that the labor relationship
system does not hinder the achievement of economic interests, but rather
contributes to increased productivity and efficiency.

Keywords: Flexibility; Digitalization; Mental health of workers.
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IIpogp. dOp Paoucnas Jlane”
[IpaBHu daxynrer YHuBep3urera y Mcrounom CapajeBy

3AIITUTA OJl Y3HEMUPABAIbA HA PALY Y IIPABY
PEITYBJIMKE CPIICKE

Peny6uika Cpricka je 2021. roaune no6uia lex specialis, onHocHo 3akon
0 3aITHTH O] y3HEMHpaBamba Ha pajy, Koju je Ha oxpel)eH HaYMH YIOTIYHHO 10
Taja WHAYe HeaJeKkBaTaH M HeedHKacaH CHCTEM paJHOIpPaBHE 3aIITUTE
3aII0CIICHHUX O] y3HEeMHUpaBama Ha paxy. YIpPaBo je TO U OCHOBHH MOTHB ayTopa
3a MHCame OBOI' Pajia, C LIWJBEM TEMEJPHOI M CHCTEMATHYHOI carjelaBama U
aHAJIM3e KBAJIUTETA Perylia IIOMEHYTOT 3aKOHA U e()UKACHOCTH HEroBe MpUMjeHE.
Y Ttom morneny, ayrop he mokymaru natu omrosapajyhe mpujemtore de lege
ferenda. V pany he maxma npBeHCTBEHO OWTH MocBeheHa OCHOBHUM OOJMIIMMA
y3HEeMHpaBamwa Ha pajy, IpaBuMa U 00aBe3ama MociioaBana U paJHuKa y Be3u ca
y3HEMHpaBaleM Ha pajy, MOCTYIKY 3a OCTBapHUBame IpaBa Ha 3alITUTY O]
y3HEMHpaBamwa Ha pajy, Kao U MexaHH3MuMma 3amrture. Takohe, noceOHa naxma
he 6uTH ycMjepeHa Ha MUTAE 3JI0YIOTPeOe MpaBa Ha 3aIITUTY O] Y3HEMHUpPaBamba
Ha pajy OJ CTpaHe paJHUKa WU MOCI0IaBIIA.
KibyuHe pujeun: Y3HemupaBamwe Ha pany; Pu3nuko y3HeMupaBame Ha pany;
[cuxuuko y3HeMupaBame Ha pajny; CekcyallHO y3HEeMHpPaBambe
Ha pany.

PROTECTION FROM HARASSMENT AT WORK IN THE LAW OF THE
REPUBLIC OF SRPSKA

In 2021, the Republic of Srpska received the Lex specialis, i.e., the Law on
Protection from Harassment at Work, which in a certain way completed the
otherwise inadequate and ineffective system of labor law protection of employees
from harassment at work. This is precisely the main motive of the author for
writing this paper, with the aim of a thorough and systematic review and analysis
of the quality of the rules of the aforementioned law and the effectiveness of its
application. In this regard, the author will try to give appropriate suggestions de
lege ferenda. In the paper, attention will primarily be devoted to the basic forms of
harassment at work, the rights and obligations of employers and workers in
relation to harassment at work, the procedure for exercising the right to protection
from harassment at work, as well as protection mechanisms. Also, special
attention will be directed to the issue of abuse of the right to protection against
harassment at work by the worker or employer.
Keywords: harassment at work; physical harassment at work; mental harassment
at work; sexual harassment at work.
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ZASTITA ZDRAVSTVENIH PODATAKA RADNIKA NA RADNOM
MJESTU

Zastita zdravstvenih podataka radnika na radnom mjestu znacajan je element
obezbjedenja prava na privatnost radnika u okviru radnog odnosa. Prikupljanje, obrada
i dijeljenje zdravstvenih podataka mogu dovesti do stigmatizacije radnika, nesigurnosti
radnog mjesta, onemogucéavanja ostvarivanja nekog radnog prava, i u konacnici,
mijesanja u privatni zivot radnika. Ipak, mnogobrojne situacije omogucavaju
poslodavcu da prikuplja zdravstvene podatke radnika — pocev od provjere
zdravstvenog stanja prilikom samog zapoSljavanja, obezbjedenja prava u vezi sa
priviemenom ili trajnom nesposobno$¢u za rad, ispunjenja preduslova za rad na
radnim mjestima sa otezanim uslovima rada, a napredovanje tehnologije i porast trenda
rada na daljinu doveo je i do specificne situacije tzv. “health tracking-a” od strane
poslodavca. Stoga ¢e se predmet istrazivanja teme primarno odnositi na navedene
situacije a u svjetlu osnovnih regionalnih pravnih instrumenata - Evropske konvencije
o0 ljudskim pravima i garancijama koje ista pruza kroz primjenu ¢lana 8 i Opce Uredbe
0 zastiti podataka na nivou EU, te ¢e se u konacnici razmotriti predmet istrazivanja i u
okviru Zakona o zastiti li¢nih podataka u Bosni i Hercegovini i entitetskih propisa o
radnim odnosima.

Kljuéne rijedi: zdravstveni podaci, privatnost, sposobnost za rad, sigurnost na radnom

mjestu.

PROTECTION OF WORKERS' HEALTH DATA IN THE WORKPLACE

The protection of workers' health data in the workplace is an important element of
ensuring the worker’s right to privacy within the employment relationship. The
collection, processing, and sharing of health data can lead to the stigmatization of
workers, job insecurity, the impossibility of exercising certain labor rights, and
ultimately, interference in their private lives. Nevertheless, many situations allow the
employer to collect workers' health data, beginning with checking the health status
during the process of employment, securing rights in connection with temporary or
permanent incapacity for work, and fulfilling the prerequisites for working at high-risk
workplaces. Furthermore, the advancement of technology and the increasing trend of
remote work have given rise to a specific situation known as "health tracking" by
employers. Therefore, the subject of the research paper will primarily relate to the
mentioned situations, taking into account the basic regional legal instruments—the
European Convention on Human Rights and the guarantees that it provides through the
application of Article 8 and the General Data Protection Regulation at the EU level.
Finally, the subject of the research will be considered within the framework of the Law
on Protection of Personal Data in Bosnia and Herzegovina and the entities’ regulations
on labor relations.

Keywords: health data, privacy, capacity to work, safety at work.
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PAJTHOITPABHU ACIIEKTU HE®@OPMAJIHE HET'E JIMIIA
3ABUCHUX OJ TYBE HET'E U IOMOKRHU

VYiora nopoaMie y 3aI0BOJbaBamy MOTpeba 3a JYyroTpajHOM HEroM JIMIa
3aBUCHHUX OX Tyl)e Here u moMohu je 3HauajHa M BUIIeCTpyka — HajBehu Opoj
OBHX JIUIIA OCJIafha C€ Ha MOPOAWYHY IOAPIIKY Y 33J0BOJHABALY PA3THIUTHX
notpeda. MehyTuM, mopoaUIHN MOJENHN Ce 3HAYajHO MEmajy U cBe je Behu
Opoj mojeAMHAaNa KOjU y CTapoCTH HE MOTYy Ja padyyHajy Ha MOJPIIKY
mopoauIle, OMJIO 3aTO INTO HE CTymnajy y Opak w/minu He pabhajy memy, Omio
300r MHIpallMOHMX KpeTama, ald W 300r CBe Mawme IPHXBATIBHBOCTH
3ajelHMYKOT JKMBOTAa y BHIIewIaHuM nomahuHcTBuma. OcuMm Tora, cBe je
WHTEH3UBHUjE YKIbYUHBAKE y TPKUIITE pajia jkeHa Koje Cy Ce y MPOILIOCTH
Kao HeraheHa pajgHa cHara JOMHHAHTHO OpuHyJe O (MJIaAUM U CTapuM)
JULIUMa 3aBHCHMM O] Tyhe Here y mopoaudHoM OKpyxkewmy. Ocum Tora,
OTBOPEHO je MUTame Koynka he OUTH cripeMHOCT Oyayhux reHepanudja aa ce
»KPTBYjY” Ha HauWH KOJH TOJIpasyMeBa HEIOCPEIAHO MpyXame Here, mTo he
06ap jemHHMM JENIOM 3aBHCHUTH M OJ CIPEMHOCTH IpYIITBA Ja IpPENo3Ha,
BpeIHyje U MOIPXKH OBAaKBY BpCTy pama. CTora je murame HadlMHA HA KOjU
paJHO 3aKOHOMABCTBO ypehyje kyhHU pax koju ce Twde Opure o JUIMMA
3aBHCHMM OJI Tyhe Here U MOMOhH jeTHO O] KJbyUHMX IHUTama y carjielaBamby
KBaJIMTETa COIMjalHE MOJPIIKE Koja ce Mpyka oBMM juuuma. Mmajyhu y
BHIY HaBEICHO, ayTop y pady pa3MaTpa HauWHEe Ha Koju MehyHapomHu U
eBpOIICKH CTaHAapIM paja, Kao U yrnopeaHo u nqomahe pajHo 3aKOHOAABCTBO,
ypehyjy obaBipame KyhHOT paja Koju ce THYe OpHre o JUIMMa 3aBUCHUM O]1
Tyhe Here u momohwu, ¥ TO Kako Of CTpaHe WwiaHoBa AoMahiMHCTBA, TaKO U OJ1
CTpaHe npy)aolia yciIyra U Jpyrux pajHUKa — HeroBarTesba.

Kibyune peunm: Jluna 3aBucHa ox Tyhe Here m momohwm; Ilmahenm u

uHerahenn kyhuu pan; Heroparessu

LABOUR LAW ASPECTS OF INFORMAL CARE OF INDIVIDUALS
IN NEED OF ASSISTANCE AND CARE OF ANOTHER PERSON

The role of the family in meeting the needs for long-term care of individuals in
need of assistance and care of another person is significant and multiple; the
largest number of these individuals rely on family support in meeting various
needs. However, family models are undergoing significant changes, leading to
an increasing number of individuals who are no longer able to rely on family
support in their old age. This can be due to factors such as not marrying, not

* marijad@prafak.ni.ac.rs
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having children, migration movements, or the declining acceptance of com-
munal living in multi-member households. In addition, women are increasing-
ly employed in the formal sector, a shift from their previous role as unpaid
caretakers of individuals, both young and old, who relied on others for care in
the family environment. In addition, it is an open question how willing future
generations will be to "sacrifice" themselves in a way that involves providing
immediate care, which will depend, at least in part, on society's willingness to
recognize, value, and support this type of work. Therefore, the question of
how the labor legislation regulates domestic work related to the care of indi-
viduals in need of assistance and care of another person is one of the key is-
sues in assessing the quality of support provided to these individuals. Bearing
in mind the above, the author discusses in the paper the ways in which interna-
tional and European labor standards, as well as comparative and domestic la-
bor legislation, regulate the performance of domestic work related to the care
of individuals dependent on someone else's care and assistance, be it house-
hold members or professional service providers, and other workers—
caregivers.

Keywords: individuals in need of assistance and care of another person;

paid/unpaid domestic work; caregivers.
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Chief Assistant Professor Atliana Mileva, PhD"
Sofia University “St. Kliment Ohridski”, Law Faculty, Sofia, Bulgaria

THE RIGHT TO UNILATERAL TERMINATION WITHOUT NOTICE
OF THE EMPLOYMENT CONTRACT BY THE EMPLOYEE
ACCORDING TO THE BULGARIAN LABOR LAW-BETWEEN THE
PROTECTION OR ABUSE OF FUNDAMENTAL LABOUR RIGHTS

In Bulgarian labor law, the principle of legality of the grounds for
termination of the individual employment relationship is fundamental. This
principle explicitly and comprehensively defines the legal grounds for
terminating an individual employment relationship, either by mutual consent
or unilaterally by both the employee and the employer. For the worker, these
grounds are regulated in Art. 327, para 1 of the Bulgarian Labor Code. The
article examines the stated legal termination grounds, analyzing whether their
legal framework: 1. protects the right to work or another fundamental right of
workers, thereby manifesting the protective function of labor law; or 2. serves
as a prerequisite for workers to abuse their right to unilateral termination of
their individual employment relationship, thereby violating the economic
function of labor law as a legal branch.

Keywords: employment contract termination; unilateral contract termination
by the employee; legal protection of the employee; abuse with the
right to unilateral termination.
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3JIOYHOTPEBA YCTABOM 3AI'APAHTOBAHOI ITIPABA HA
SAIITUTY CBOI' ®U3NYKOI' U ICUXUYKOI 3IPAB/bA

,,30pasme Huje cge, anu 6e3 30pasma cee je Huwma
Apmyp Llonenxayep

[IpaBo Ha 3apaBibe, 300T CBOr 3HAYaja, cralma y KOPITYC OCHOBHHUX
Jpyckux mpaBa. Kao takBo , Tpetupa ra u YcraB Pemyonuke CpOuje , koju
npeasuba na ,,cBakO MMa MPaBO Ha 3alUTUTY CBOI (U3MYKOT U IICHXHYKOT
3npaBiba”. Y TOM CMHUCIYy 3aKOH O 3[paBCTBEHO] 3aIITUTH OBO YCTaBHO
Hayeno paspalyje W Ha JgeTa’bHHjH HaywH ypehyje cuctem 3apaBCTBEHE
3alITUTe, OCTBApYjyhu ommTH UHTEpec y oBoj obnactu. IlpaBo Ha 3apaBibe y
IIMPEM KOHTEKCTY cliajila y COLMjallHO NpaBo M cBaka ypeheHa npikaBa My
noceehyje ToceOHy mMaxmpy, a NMPUMEHa OBOT TpaBa HMMa 3a IOCICIUILY
3HAYajHO M3/IBajambe OYIIETCKUX CPENICTaBa W TPOIIKOBA , KOJH CY HEOIXOJIHU
na Ou ce oHO MpHMeHWI0 y npakcd. OBO IPaBO PEryiaHcaHo je U YCTaBoOM
Peny6nmke Cpricke, kKoju 3a pa3nuKy of Y craBa penyomnuke Cpouje mpenBuba
Ia ,,CBaKO MMa TpaBO Ha 3aIITUTY 3IpaBiba‘ ( OBaj YCTaB HEe OrpaHHYaBa ce
Ha (PU3NYKO M NCHUXWYKO 31paBibe). O 3Hauajy OBOT IpaBa MOTBPThHYjy U
CBEZI0YC W MHOTH MeljyHapoJHHM akTH, MOMYT KOHBEHIWja, NeKiapaiuja u
moBeJka. Kao m koj cBakor mpyror mpaBa , TapaHTOBAHOT YCTaBOM HITH
3aKOHOM , TaKO C€ M KOJA OBOT IpaBa y HErOBOj NPHUMEHH MOTY YOUHMTH
31moynorpede , Koje HapylllaBajy MpaBHU CUCTEM W JIEPOTHPAjy caMm CMHUCA0
HETOBOT YCIIOCTaBIbakha. 3NM0YIOTPeOe ¥ OCTBAPUBAEKY OBOT MIpaBa MOTY OUTH
YUHEbEHE , KaKO OJ] TI0jeIMHala , KOjU CY Y)KHBAOLM ¥ KOPUCHHUIIM OBOT IpaBa
, TAKO W OJ] CTpaHe CIy)KOCHUX U OJITOBOPHUX JIUIIA , KOja ce mpodecnoHaHO
OaBe oBoM oOmamihy , ad W OJ caMUX 3APABCTBEHHX yCTAaHOBA , KOje Cy
npemMa 3aKkoHy O 3J[PaBCTBEHO] 3alITUTH MPEKPIIAjHO OJrOBOPHE 32 MPOITYCTe
y paiy W 3a 1mTa cy npeaBul)eHe HoBYaHe KazHe. Y nomaheM 3aKOHOIABCTBY
ocMM 3aKkOoHa O 3[IpaBCTBEHO] 3alTUTH M JAPYTH 3aKOHH ce 0OaBe
3nmoymnorpebamMa y oBOj 00JacTH , MOMYT 3aKoHAa O paxy , and u KpuBuaHU
3akoHMK Pemy6muke CpOuje kKoju Mpomucyje KpUBUYIHO JENI0 — 3I0yHoTpeda
MpaBa M3 COLHjaTHOT OCUTYpambha.

Kibyune peun: [IpaBo Ha 3amTuTy (U3MYKOT W IICUXUYKOT 3APaBIba;
3IpaBCTBEHA  3AININTHUTA; 3noymnorpeba; [Mamujent;
IMpuBpemena crpedeHoOCcT 3a pan; 3ioynorpeda mpaBa U
COLIMjaITHOT OCUTYparha
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ABUSE OF THE CONSTITUTIONALLY GUARANTEED RIGHT TO
PROTECTION OF PHYSICAL AND MENTAL HEALTH

"Health is not everything, but without health everything is nothing"
Arthur Schopenhauer

The right to health, due to its importance, belongs to the corpus of basic
human rights. The Constitution of the Republic of Serbia treats it as such,
proclaiming that “everyone has the right to protection of their physical and
mental health." In this sense, the Law on Health Care protects this
constitutional principle and elaborates and regulates the system in a more
detailed way, achieving general interest in this area. The right to health in a
broader context falls into the area of social law, and every organized state
dedicates special attention to it. Application of this right results in a significant
budget allocation of resources and costs, which are necessary to implement it
in practice. The Constitution of the Republic of Srpska also regulates this
right, proclaiming, unlike the Constitution of the Republic of Serbia, that
"everyone has the right to health protection” (this constitutional provision
extends beyond physical and mental health). The importance of this right is
confirmed and testified by many international acts, such as conventions,
declarations, and charters. As with every other right guaranteed by the
constitution or the law, this right can be subject to abuse, which violates the
legal system and derogates the very meaning of its establishment. This right
can be abused by individuals who are beneficiaries and users of it, by parties,
official and responsible persons, who are professionally engaged in this field,
and by health institutions, which are liable for work failures and fined under
the Law on Health Care. Apart from the Law on Health Care, other domestic
laws also address abuses in this area, including the Labor Law and the
Criminal Code of the Republic of Serbia, which outlines the criminal offense
of abusing social rights insurance.
Keywords: the right to protection of physical and mental health; health
protection; abuse; patient; temporary incapacity for work; abuse
rights and social security.

119



UDC/V]IK 349.2(497.11)
331.109.32(497.11)
Hayunu capaonux op Josana Pajuh—ﬁafzuh*
HuctutyT 3a ynopeano npaso, beorpan

HOPMATHBHHU OKBHP 3A PET'YJIMCAIGE LLITPAJKA Y CPBUJM —
HA PACKPII'RY IPOMEHE 3AKOHA KOJH CE IPUMELYJY
CKOPO TPH JELEHHJE'

3akoH o mTpajky Pemybnuke CpbOuje moner je 1996. ronunHe u o Tana HHjE
HOBenmpaH. Kao TakaB, omosieo je OpojHUM IpoMeHama, Hako je Y IepUOIy OI
HETOBOT' JIOHOIICHha 3aKOH O paxy NMPOMEHEH TPH IyTa, JIOHET je YcTaB ca
KOjUM MMEHOBAHU 3aKOH HHje y CalllaCHOCTH M OHO HajBa)kKHHje, JpikaBa Ha
KOjy ce ogHocH 3akoH o mTpajky, CaBezna PenyOnuka Jyrocnaeuja je Buiie
IyTa IPOMEHMNIA Ap>KaBHO ypehewme U Ha Kpajy mpecTaia Ja nocroju. Yemy
OHJIa OB3j 3aKOH JYTYje CBOjy IOCTOjaHOCT? AyTOp y pajy OcBeT/haBa OCHOBE
mocTynare (GyHKIIMOHUCAka IITPajKa, Kao JeIHO O]l MpaBa M3 PagHOT OIHOCA,
npema mnoctojehieM 3akoHy, HeyckiaheHocT ca YcraBoM M MeljyHapomHHM
CTaJapiuMa, Kako Cy yrameHe MOTyhHOCTH 3a IMpoMeHy 3akoHa y IITPajky,
Kao W mTa 0¥ HOBM HOPMATHBHH OKBHP MOTA0 [a OJIAKIIa y CIPOBOhEHY OBOT
BHJa KOJIEKTBHE aKI[Hje 3a 3amociieHe. Y paay hemMo pasMoTpUTH U 3aKOHCKE
TEKCTOBE HEKaJallllbUX 3eMajba Koje Cy YMHWIE Jyrocnasyjy, Yuja HOpMaTUBHA
pemiema MOTY MOCTY)KUTH Kao IYTOKa3 y KpeHpamy HOBOT 3aKOHONABHOT
Mubea y Cpouju.

OcHoBa XxuIIOTE3a paja jecTe Ja je MocTojehn HOpPMAaTHBHH OKBHP
HeaJieKBaTaH | Jia IO0CTOju MoTpeda 3a meroBoM npomeHoM. Mmnak, npxehu ce
MOjeTMHUX CTAaBOBAa Yy TEOPHjH, pasMoTpulie ce Koje aenoBe u3 mocrtojeher
3aKOHa UMak Tpeda 3a1pxKaTH.

Kibyune peun: IlItpajk; 3akon; Cunnukar; [lociaonasan; MuHnMyM mporeca

pana.

NORMATIVE FRAMEWORK FOR REGULATING STRIKES IN
SERBIA—AT THE CROSSROADS OF CHANGING LAWS THAT
HAVE BEEN IN FORCE FOR NEARLY THREE DECADES

The strike law of the Republic of Serbia was adopted in 1996 and has not been
amended since then. As such, it resisted numerous changes, although in the
period since its adoption, the Labor Law was changed three times, a

" j.rajic@iup.rs

Pao je nacmao kao pezyimam nayunoucmpascusauxoz pada Mucmumyma 3a ynopeowno
npaso koju purancupa Munucmapcmeo Hayke, MeEXHOIOWIKOZ PA360ja U UHOBAYUJA
Penybnuxe  Cpbuje  mpema  Yeoeopy o  peamusayuju  u  QuHanCcupary
Hayunoucmpaxcusauxoe paoa HUO y 2024. 200unu (esudenyuonu opoj: 451-03-66/2024-
03/200049 00 5. 2. 2024).
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Constitution was adopted, to which the said law does not comply, and most
importantly, the country to which the Law on Strike refers, the Federal
Republic of Yugoslavia, has changed the state system several times and
eventually ceased to exist. To what, then, does this law owe its permanence?
In the work, the author clarifies the fundamental principles of how the strike
functions as a right within the employment relationship, as per the existing
law. The author further discusses its inconsistency with the Constitution and
international standards, how the possibilities for changing the law during the
strike were extinguished, as well as what the new normative framework could
facilitate in the implementation of this type of collective action for employees.
In the paper, we will consider the legal texts of the former countries of
Yugoslavia, whose normative solutions can serve as a guide in the creation of
a new legislative milieu in Serbia.

The work's hypotheses posit that the current normative framework is
insufficient and requires modification. Nevertheless, adhering to certain
positions in theory, it will be considered which parts of the existing law should
be retained.

Keywords: strike; law; trade union; employer; minimum work process.
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IMPUIIAT'OBABAIBE YCIIOBA PAJIA BEPCKUM
INOTPEBAMA 3ATIOCJIEHUX

[IpaBo Ha c10OOLY BEPOHCIIOBECTH CHaa Y KPYT OCHOBHHX JbYACKHX IPaBa u
c1000/1a Koja ce Y)KHBajy Ha CBaKOM MECTY, T U Ha MecTy pana. [Ipurom, peu
je o mpaBy Koje uMa CJIOKeHY Npupo.y 300r dera ce mpaBu pasinka u3mehy
HEroBOTI HEOTYHHUBOT Jie1a KOjH yXKHBa arcoIyTHY 3aIUTHTY, jep ce JIUMHTHpa
Ha YHYTpallkhe TUMEH3M]e JbyICKor Ouha U ekcTepHe MaHHdecTanyje Bepe y
paIHOIPAaBHOM OKpYXemy. Bepcka yBepema 3alocieHor ce MOTY MCIOJBHTH
Ha pa3IuuuTe HauuHe, HollemeM ojpeheHe oxpehe, crpoBoheHHM BEpPCKHX
oOpexa, puTyala ¥ MONUTBEHHX IIpaBWIa, MPOMOBEJAEM  Bepe,
npo3enutu3aM U cil. CIOKEHOCT OBE Marepuje ce orieia y Be3u u3Mely
yXKHBamba Bepckux cioboga Ha MecTy pajga M 3a0paHd  TOCpeInHe
muckpuMuHaiyje. Mvajyhu To y BHIy BaXHO je YTBpIOM Aa Jid 3abpaHa
IMICKpIMUHALM]Ee TIoIpasyMeBa 00aBe3y 3a MMOCIOAaBIA Aa MPIIATOAH YCIOBE
pajia BEpCKUM MoTpedama 3arocieHuX.

Kibyune peun: VYcioBu paga; Crnoboma BepucmoBecTH; PasymHO

npuiiarohasame.

ADAPTING WORKING CONDITIONS TO THE RELIGIOUS NEEDS
OF EMPLOYEES

The right to freedom of religion belongs to the group of basic human rights
and freedoms that are enjoyed in every place, including the workplace.
Simultaneously, the nature of this right is intricate, leading to a differentiation
between its unalienable aspect, which receives complete safeguarding, and the
external expressions of faith within the workplace. Religious beliefs can be
expressed in different ways, such as wearing certain clothes, performing
religious rites, rituals, and prayer rules, preaching the faith, proselytizing, etc.
The complexity of this issue is reflected in the connection between the
enjoyment of religious freedom in the workplace and the prohibition of
indirect discrimination. Keeping this in mind, it's crucial to ascertain whether
the prohibition of discrimination entails an employer's obligation to adjust the
working conditions to meet the religious needs of their employees.

Keywords: working conditions; freedom of religion; reasonable

accommodation.
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Pemry6uka Cpouja

INPEBEHIINJA 3JIOYIIOTPEBE ITPABA HA
INPEMHAUYEILE TY/KBE

[IpaBo Ha mpaBHY 3aITUTY W MPUHIMI JUCIO3UIUje OMOTyhaBajy TyXHOILY
Ka0 ¥ TIPOTUBTYKHUOITY 1a Y TOKY IOCTYTIKA ITpenHadn Tyx0y. Axo Ou cTpaHka
Owia nuieHa MOTYNHOCTH J1a TIOAUTHYTY TYXOy OIHOCHO IPOTUBTYKOY Me-
Wa, Ouna Ou npuHyheHa 1a HOBE 3aXTEBE 3a MPECyAy OCTBApYyje Y HOBUM IMap-
HUIIaMa ¥ 3aTO je, U3 Pasjiora HeIUCXOTHOCTH H €KOHOMHYHOCTH, JTO3BOJHEHO
Ia ce Tyk0a OIHOCHO MPOTHBTYk0a MEHma Y TOKY IIPBOCTEIIEHOT IOCTYIIKA.
[Ipennauewme Tyx)0Oe OTHOCHO MPOTUBTYKOe omoryhaBa IUPOKY MOTyhHHOCT
3a 370ymnoTpedy OBOT TpolecHOT onamhema Oyayhnm ma ce TyxOa Moxe
MIPENHAYNTH 10 3aKJbydera TIaBHE paclpaBe, IMoce0HO ako M0 Tora aohe Ha
MOCJICIbeM POYHINTY 3a TIIaBHY pachpaBy. AKO CTpaHKa y TOKY HapHHIIE Me-
Ba OWTHE eJeMeHTe TYKOe OJHOCHO IPOTUBTY)KOE OHa MEma TeMy pacrpa-
BJbatha, m3BHhama W OIy4YHMBama TE€ C€ IIEPMAaHCHTHO HEPaIMOHAITHO
aHTaxyje pal cyna, a MpoTUBHA CTpaHKa JI0Jla3u y HETIOBOJbHY CUTYAIHjy jep
CTaJIHO Mopa jaa ce OpaHu of npeny3ere odaH3MBHE MapHUYHE PAIIbE U Jla ce
MPUTOM H3JI&Ke HOBHM TpPOIODKOBMMAa TmocTymka. Jla Om ce cmpedmio
[IMKAHO3HO MPEHHAYCHE TYKOe, OJJHOCHO MPOTHBTYXOE, a /la ce CTpaHKaMa
He OM YCKpaTWJIO MpaBO HA MPaBHY 3aIITUTY, 3aKOHOJABAaIl je MPOMHUCAO, C
jeIHe cTpaHe, YCJIOBE T0J] KOjuMa je TpeHHauehe JI03BOJBEHO, a ¢ Apyre, Ja
MPOTUB pellickha KOjUM ce JI03BOJbaBa WIIM Oj0Hja TNpEeHHAYCHE TyXO0e
OJTHOCHO TPOTHBTY)XO€ HHje J03BOJbeHa ToceOHa >kanba. HopmaTuBHUM
peryiamucameM WHCTUTYTA NpEHHAYeHha TY)KOe MpeBEeHHpaHa je eBeHTya Ha
3nmoynorpeba OBOI TPOIIECHOT MpaBa W oMoryheHo je na ce mpaBo Ha
MPEeUHAYCHE TY)KOE KOPUCTH PAIIMOHAIHO U JIOjAJIHO.
Kibyune peun: Ilpeunadueme TyxOe; Haweno mumcnosmmmje; Hawerno
3noynorpebe mporecHux opnarihema; AOy3MBHA MapHUYHA
pama.

ON PREVENTING ABUSE OF RIGHT TO CHANGE THE CLAIM

The right to legal protection and the principle of disposition allow the plaintiff
as well as the counter-plaintiff to modify the lawsuit during the procedure.
Depriving the party of the ability to amend the filed claim or counterclaim
would force it to file new requests for transfer in new lawsuits. Hence, for
reasons of expediency and economy, the party is allowed to change the claim

* gordanastankovic10@gmail.com
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or counterclaim during the first-instance proceedings. Amending the lawsuit or
counterclaim provides a wide possibility for the abuse of this procedural
authority since the lawsuit can be amended until the conclusion of the main
hearing, especially if it happens at the last hearing for the main discussion.
When a party alters the fundamental components of the claim during litigation,
it shifts the focus of discussion, investigation, and decision-making,
unnecessarily involving the court's work. This puts the opposing party in a
disadvantageous position, as they must continuously defend themselves
against the aggressive litigation actions and incur additional procedural costs.
To prevent the chicanery of modifying the claim, or the counterclaim, without
denying the parties their right to legal protection, the legislator established
specific conditions for such modifications. Additionally, the decision to allow
or refuse modification of the claim or counterclaim cannot be appealed
separately. The normative regulation of the institute for redrafting the claim
ensured the rational and loyal use of this procedural right.

Keywords: modification of the claim; principle of disposition; principle of

abuse of procedural powers; abusive litigation.
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Hp bpanko Mopaum, pedosru npoghecop obrucayuonoe npasa u
cyouja y nensuju’

AHTUHOMMJE O P KABHOJ UMOBHUHU Y BOCHHA
N XEPIIEI'OBUHU

VY unanky aytop ooOpalyje akTyenHu npoOiaeM Tpakema ,,KOHAYHOT pjeliema
3a JpXaBHY CBOjUHY Y bocHu u XepuerouHu. Y Ty CBpPXY aHAJU3UPAHO je
BHIIIE TEKCTOBA Pa3HUX ayTopa Ha Ty TEMY y CTPYYHO] MIEPUOTUNN. Y OCHOBH
CBUX MHTama JICKH OCIOpaBakE YCTaBHE HAIUIC)KHOCTH CHTHUTETa HaJ
NPUPOJHUM OOTraTCTBMMAa M OONIINTHM JoOpuMma. Kao rimaBHM WHUIMjaTopH
KaMITake TIperno3Hajy ce Bucoku npencraBauk 3a buX u Ycrasau cyn buX.
Bucoku npesicTaBHUK je CBOjY JjeIaTHOCT IPOMOBHCA0 3aKOHUMA JIEKPETHMA,
3akoHOM 0 3a0paHu pacrojiarama JpKaBHOM UMOBHHOM M MPOjEKTOM 3aKoHa
o npxaBHOj umoBuHH. Cyncka mpakca YcraBHor cyaa buX monmpxkasa
WHUIMjaTiBe BHCOKOr TmpeacTaBHHKa a YjeAHO Jaje KBainudukamuje u
neuHUIKje Ip’KaBe UMOBHHE KOje BHCOKM MpeCTaBHUK NMpey3uMa y 3aKOHe-
JeKpere.

3akibydak KOjU TMPOW3MIIA3M HAKOH aHAIM3E CTaBOBA ayTopa M 3aKOHCKHUX
akaTta rjacu Ja je moceOHO ypehuBame M MHCTHTYyIMOHAJIM3alMja Jp>KaBHE
MMOBHHE HAaKOH CIIpOBEJCHE TpaHC(OpMaIMje CTBapHHUX NpaBa y bocHu u
XepleroBrH peTpoOrpajial U CyBHIIIaH MPOjeKar.

Kibyune pujeun: [IpaBo cBojune; [lpkaBHa HWMOBHHA; TpaHchopmariyja

CTBapHUX IpaBa; Y cTaBHA HAJUISKHOCT

ANTINOMIES ABOUT STATE PROPERTY IN BOSNIA
AND HERZEGOVINA

In the article, the author deals with the current problem of searching for a "fi-
nal solution” for state property in Bosnia and Herzegovina. For this purpose,
several texts by various authors on the subject in professional periodicals were
analyzed. At the root of all issues lies the challenge of the entity's constitu-
tional jurisdiction over natural resources and public goods. The High Repre-
sentative for BiH and the Constitutional Court of BiH are recognized as the
main initiators of the campaign. The High Representative promoted his activi-
ties through laws and decrees, the Law on the Prohibition of Disposal of State
Property and the draft Law on State Property. The jurisprudence of the Consti-
tutional Court of Bosnia and Herzegovina supports the initiatives of the High

* brankomoraitbm@gmail.com
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Representative and at the same time provides qualifications and definitions of
the property state that the High Representative takes over in laws-decrees.

The conclusion that emerges from the analysis of the author's views and legal
acts is that the special arrangement and institutionalization of state property
after the implemented transformation of real rights in Bosnia and Herzegovina
is a retrograde and redundant project.

Keywords: property rights; state property; transformation of real rights;

constitutional jurisdiction.

127



UDC/Y K 347.171-055.62
347.63/.64

IIpogp. Op 3opan Howasuli, pedosnu npogecop y nensuju’
[IpaBHu dpaxynrer YHuepsutera y Kparyjesmy

Hesana Homwasuh Cepoap,”
cymuja OcHoBHOT cyaa y Kparyjesiry

MHNPEBUBAJIMIITE JETETA Y CJIYYAJY IPECE/BEIbA POJUTEJBA

JeTte yBek MOpa MMaTd MpeOUBAIUINTE KOA POIUTEIbA, CBE JAOK U jeAaH 01 BHX
BPIIX POIUTEIBCKO MpaBo. OJHOCHO , OHO HE MOXe MOCTAaTH ,,0eckyhHuk™. Camo
W3y3eTHO JeTe MOXKe HMaTd npeOumBamumre Kox tpeher mmuma. IIpoGiem
onpehrBama MpeOUBAIHIITA MaJOJIETHE JCIE je CBE aKTYCIHHjU Y OKOJIHOCTHMA
cBe Behe HECTAaOMIIHOCTH TMOPOAMIE, KA0 U HCHUX CTPYKTYPaJHUX MpPOMEHa.
[IpebuBanuinTe aeTeTa HUje caMO jelaH OJ] eieMeHaTta 3a ojapehuBame HeroBor
JIUYHOT cTaTyca, Beh W arpubyT pOAMTEIHCKOT MpaBa KOjU Yy BEIHMKO] MepH
ompenesbyje HBEroBo Bpineme. Koj mpoMeHe mpeOuBanuinta Tpeba MNpaBUTU
pasnuky m3mely mpoMeHe mpeOHBAUINTA JeTeTa YHyTap WM W3BaH IP)KaBHUX
rpanuna. [lpoMeHn mnpeOHBaiMIITA YHYTap I'paHHIa, O YeMy CE y OBOM pany
TOBOPH, Y NMPABHO] JHUTEPATYPH j& MOKIOmEHO MHOIO Mambe NMaXHe Y OJHOCY Ha
OHO W3BaH TpaHWIA, MAaKO Cy TaKkBe CHUTyalHje CBe OpOjHHje M Pa3sHOBPCHHjE
OHJIa KaJia POAUTEJbH HE BOJIE 3ajeHHIy *kuBoTa. [lona3Ha npemuca y pany je aa
je TmpeOMBamUINTe JAeTeTa jeJaH OJ HajBAXHHjHX ompenespyjyhux ¢dakropa
peJIeBaHTHUX 38 MOTYHHOCT JEIOTBOPHOT BpILECHA POJUTEIHCKOT IpaBa M YTHIA]
Ha pa3Boj Aererta. Y OBOM IOTJIEAY YBEK je, a M JaHac, OMO Ba)kaH MOJIEI
ypehema nurama npeOuBaIMINTa A€TeTa Y Clly4ajy Ipecesbema poauresba. [Ipema
IMopoanunom 3akony PenyOnuke CpOuje mocroje JaBa HayMHA BpIIEHA
POIUTE/LCKOT MPaBa: 3ajeHUYKO W CHOpa3yMHO (01 cTpaHe o0a pojuTeshba) W
camocTasiHO (0J1 CTpaHe jeqHOr poauTesba). CXOMHO OBOME Y pajay ce pa3marpajy
MUTakba MPOMEHE IPeOHBANUINTA JeTeTa W Yy IPBOM M y JPYroM CIy4ajy.
3ajeHUYKO UM je TO IITO ce MNpeOMBAJIMINTE JeTeTa He MOXe Memaru 0e3
cariacHOCTH 00a poJHUTesba CBE JOK BPILE POJUTEIHCKO MPaBO. AKO Cy CarjiacHH O
NpOMEHH MpebuBanuIuTa,  cropasyM he OWTH OBepeH o0 CTpaHE jaBHOT
OenexHuKa. AKO ce€ PpOJNTEsb KOjU HE BPIIM POJIUTEIHCKO IPAaBO HE CIOXH ca
IIPOMEHOM IIpeOMBAIMIITA JAeTeTa Mopa Cce BOIMTH ojromapajyhu cynckn
nocrynak. Mako ce y npakcu Bpxosaor cyna CpOuje cmarpa 1a y ToMe ciaydajy
TOT pojnTeba Tpeda NeTUMUYHO JIMIIUTH POAUTEIHCKOT MPaBa y pajay ce U3HOCH
CTaB J1a TaJia Tpeba MHULIMPATH TOCTYIAK Y CIIOPY 3a 3aLITUTY [IpaBa JeTeTa.

Kibyune peun: IlpebuBammmre; Poguresscko mpaso; Hajbossm mHTEpec netera;

[Ipecememe.
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CHILD’S PLACE OF RESIDENCE IN CASE OF PARENT’S RELOCA-
TION

A child needs to have the same place of residence as his/her parents as long as at
least one of them exercises the parental right. In other words, a child cannot
become "homeless,” and they may only live with third parties in exceptional
circumstances. The problem of determining the minor child’s place of residence
has become a current problem due to the growing instability of the family and its
structural changes. The child’s place of residence is not the mere element used for
determining his/her personal status; it is also the attribute of parental right that
affects the manner in which it is exercised. When discussing the change of a
child's place of residence, we distinguish between relocation within or outside the
state borders. The relocation of the child within the country, which is the topic of
this paper, has been given less attention in legal literature compared to the
relocation outside the state borders, although the former cases are more frequent
and versatile when the parents decide to break their union. The authors of this
paper start from the premise that the child’s place of residence is one of the major
determining factors relevant for the adequate exercise of parental rights and the
child's development. In that context, what model of regulating the issue of a child's
residence has been chosen by legislators in case of a parent's relocation remains of
utmost importance. According to the Republic of Serbia Family Law, there are
two models of the exercise of parental rights: jointly by both parents or
independently by a single parent. In this paper, the authors consider the issue of
child’s relocation in both cases. What is common to both cases is that the change
of the child’s place of residence cannot be performed without the consent of both
parents as long as they exercise their parental rights. If they agree with the change
of place of residence, their consent shall be certified at the notary public’s office.
If a parent who lacks custody and does not exercise their parental right refuses to
give consent, the decision will be subject to the relevant court procedure. Despite
the Supreme Court of Serbia's practice supporting the deprivation of parental
rights, the authors of the paper argue that initiating a legal procedure to protect the
child's rights is a better solution in such cases.

Keywords: place of residence; parental rights; the best interest of the child;

relocation.
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Ipog. Op Mnuja Babuh’
penoBHU npodecop yHUBEp3UTETa Y TICH3UjH

HYKHMU ITPOJIA3
— ca HcUTHBamweM pemiewa [Ipexnanpra I'3 Cpouje (2015) —

HyxHu mposa3 je 3eMJbHIIHA CIy>KOCHOCT IMyTa KOjU C€ OCHHBA
OJUTYKOM cyna. Ha ocHOBY mpaBHOCHaXHE OIIyKe cyna (OCHOBE 3a YITHUC y
3eMJBHMIIHM PErMCTap) CONCTBEHHK IIOBJIAcHE HemokpeTHoctd (dominium
dominans), koja HeMa HW37a3 HA jJaBHU MYT WM je OH Heoarosapajyhu, cTuue
MpaBo Jia Mpoja3H IPEeKO 3EMJBHINTA COICTBEHHKA IOCIY)XHOOT J00pa
(dominium serviens) cympoTHO HErOBOj BOJBH.

IpaBuna crTBapHUX CIy*KOEHOCTH  Cy, YIJIABHOM, CTBOpEHa Y
PUMCKOM TIpaBy, a 3aTHM [0 JaHac YOOJM4YeHa WpeKo Triiocaropa |
MOCTIaocaropa Te HayKe MaHISKTOHOT MpaBa. [IpaBo HyXKHOT IpoJiaza
MPOM3AILIO je U3 CEOCKHX (TMOJBCKHUX) CIYy)KOEHOCTH — Ja ce mpeko Tyher
semsbuInTa: uiae nenike (iter), mporose 3ampexHa Koja (Via) ¥ MpOroHu CTOKa
(actus).

C oO3mpoM Ha TO Ja je HYXKHH Tpoja3 TpaBO CTBapHE
CIIy’)kOEHOCTHHA Ha Ihera ce CYINCHIUjapHO TMPHUMEHY]jy Havela Koja Baxe 3a
CTBapHE CIy)KOCHOCTH IITO je, MOpPEI OCTaJloT, MPEeAMET H3Jarama y pamy.
AyTOp aHANM3Mpa UHCTUTYT HYXKHOT Mpojia3a y yIOpeTHOM IpaBy Te peulcka
MO3UTHUBHOT MpaBa CpOuje y CBETITy Cy/ICKe TpaKce.

IIpaBo HyXHOT IpoJjla3a OCHHMBA Ce€ Kao IPaBO CIY)KOEHOCTH: cTase,
MIPOTOHA CTOKE, ITyTa 33 MOTOPHA BO3WJIA OJHOCHO IOJHOIPUBPEIHE MAIIIUHE.
[Ipunukom noHoIEewa oOmdykKe cyn he BoauTH padyHa o morpebama
COIICTBEHHKA ITOBJIACHE HEMOKPETHOCTH U JIa TIOCIY)KHa HEIOKPETHOCT Oye
mTo Mame onrtepehena. OTBapame HYKHOT Ipoia3a Cya he J03BONUTH aKo je
KOPHCT O OTBapama HYXHOT TIpoJia3a 3a CONCTBEHUKaA MOBJIacHOT j100pa Beha
OJl O] IITETe KOjy OM MpETPIieo COMCTBEHUK MOCIY)XHOT Jo0pa. Y ommyiu
KOjOM OCHHMBa HYXHHM Tpona3 cyx he obaBe3aTH COINCTBEHHMKA ITOBJIACHOT
n00pa /1a ITaTH COTICTBEHHKY MOCITYXKHOT J0Opa MOTITyHY HOBYaHY HaKHaJy.

Ipenmer KpUTHYKE aHATHM3€E ayTopa jeCTe MHCTUTYT HYKHOT Ipojia3a
KoHIumpan y wiany 1946. Ipemnanpra I'pahanckor 3akonnka PemyOmnke
CpOuje u3 2015.

Kibyune peun: Hyxuu nponas; [IpaBo kperama ctasom; [IpaBo ciayx6eHocTi
nyra; IlpaBo mpomaza MmoTopHuM Bo3winMma; CTBapHe
ciryxoenocty; [Tosbcka iy xOeHOCT.
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NECCESARY PASSAGE
Considerations of Provisions of the Preliminary Draft of the Serbian Civil
Code (2015)

Necessary passage is a type of right-of-way easement imposed by a court deci-
sion. Based on a final court decision (which enables its registration in the land
register), the owner of the dominant tenement (dominium dominans), which
does not have access to a public road or it is unsuitable, acquires the right to
cross or pass over the land owned by the servient tenement landowner (domin-
ium serviens) against his will.
The rules of real easements were mainly created in Roman law and then
shaped to this day through glossators and postglossators and the science of the
Pandekton law. Necessary passage arose from rural (rustic) servitudes—to
cross someone else's land: passage on foot (iter), drive of a carriage (via), and
the passage of livestock (actus).
Given that necessary passage is a type of real easement, the principles that
apply to real easements are subsidiarily applied to it, which is an issue the pa-
per, among other things, deals with. The author analyzes the right-of-way in-
stitute and necessary passage in comparative law and Serbian positive law by
reviewing the judicial practice.
A right-of-way easement establishes necessary passage, which includes paths,
livestock passage, and motor vehicles, such as agricultural machinery. When
making a decision, the court will consider the needs of the dominant tenement
owner and ensure that the servient tenement experiences minimal interference.
The court will allow the opening of a necessary passage if the benefit of its
opening for the owner of the dominant tenement is greater than the damage
that the servient tenement landowner would suffer. In the court decision estab-
lishing the necessary passage, the owner of the dominant tenement is ordered
to pay a fee to the servient tenement landowner.
The subject of the author's critical analysis is the necessary passage institute
conceived in Article 1946 of the Preliminary Draft of the Civil Code 2015 of
the Republic of Serbia.
Keywords: necessary passage; the right to move along the path; right-of-way
easement; right of passage of motor vehicles; real easements; ru-
ral servitude.
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Ipogp. Op Cmanka Cmjenarosuh
[IpaBHu akynreT YHuBep3urera y Mcrounom CapajeBy

HAKHAJA HITETE IPOY3POKOBAHE AYTOHOMHUM
BO3MJIOM, DE LEGE LATA U DE LEGE FERENDA

Komnanwuje koje mpom3Boje BO3WIA Y KOjUMa je BO3ad WM CyBO3ad HEKH
OOJIMK BjeIlITayke MHTEIUTICHIIMje YI0XKUIIE Cy OTPOMHA CPEICTBa y PeKiIamy
CBOjUX BO3MJIa M pe3yJTaT je Jia Ha [ecTaMa MMaMo BO3WIIA KOja KOPHUCHHLIU
MOHECCHN peKIaMaMa KyIyjy W He pasMHIUbayhu ma CBaku NPOU3BOL Y
IYrOTpajHHjoj ymoTpeOH IMoKa3yje HeKe MaHe 3a Koje HU mpou3Bohau HHUje
3HA0 y MOMEHTY CTaBJbama Ha MpOJajy, MaJia cy HaM II03HATH CIIy4ajeBH Y
paHujoj ayTOMOOWICKO] HHAYCTPHjH C(a)KPUBEHHUX HEJIOCTaTaKa Ha BO3UJIMMA
Ol cTpaHe Ipous3Bohaua. 3ab0MWIbeKEHH Cy M CMPTHH CIy4ajeBU
MPOY3POKOBaHN KPUBOM IIPOLjEHOM BjellTayKe HWHTENUreHLuje yrpahene y
Bo3mio. Kako he omrehena crpana mokasatu y3podHy Be3dy u3Mel)y Hacraie
mTeTe U rpemke podota? Jla i HeKn Xakep MOXe “TIOMYTHTH  3aKJbYIHBaHbE
ayroHoMHor Bo3aua? Ko je y Tom ciyuajy oaroopan? KakaB je 3aKOHCKH
OKBHp 32 pjelIaBam-e¢ TaKBHX CIOpPOBa Mpex HammM cynoBuma? [la mm cy
CYIUjH JIOBOJbHE o/ipei0e 3aK0Ha O OOJIUral[iOHUM OJJHOCHMA J1a OW PHjEIIHO
cop wimu Tpeba NOHMjeTH HEKe Jpyre aomyHcke mpomuce? Ha cBa oBa
MUTakba OJI'OBOPE JIaje ayTopKa Y CBOM pajy M Jiaje Mpeulor 3aKOHO/aBILy 3a
OCHHUBamkE KOMICH3AIMMOHOT ()OHIa 32 HaKHAIYy IITETe HAacTalle OJ BO3WIa ca
ayTOHOMHHM YIIPaBJbaveM.

Kibyune pmjeun: Illtera; Boszmio; AyroHomHn Bo3zau; KommeH3aunoHu

homn.

COMPENSATION FOR DAMAGE CAUSED BY AN AUTONOMOUS
VEHICLE DE LEGE LATA AND DE LEGE FERENDA

Companies that manufacture vehicles with artificial intelligence as the driver
or copilot have invested significant resources in advertising their vehicles.
This has resulted in vehicles operating on the roads that consumers have pur-
chased, blinded by the advertisement. However, in the long run, these vehicles
reveal defects that even the manufacturer was unaware of when they placed
the product on sale. The automobile industry has previously documented cases
of latent (hidden) defects in vehicles. There have even been cases of deaths
caused by flawed inferences of the artificial intelligence installed in the vehi-
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cle. How will the injured party prove the causal link between the damage that
occurred and the error of the robot? Can a hacker “muddy” the conclusions of
the autonomous driver? Who is responsible in that case? How do our laws and
courts deal with these situations? Will the judge find the law of obligations
sufficient to resolve a case, or will supplementary regulations be required? All
these questions are answered by the author in this paper, and suggestions are
given to lawmakers for making a compensatory fund for damage caused by
vehicles with an autonomous driver.

Keywords: damages; vehicle; autonomous driver; compensatory fund.
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IIpogp. Op Panka Pauuli’
[MpaBHu dpaxynrer YHuepautera y Vicrounom CapajeBy

N3ABAJAIBE JJETETA U3 IIOPOJULE

UznBajame mjerera U3 MOPOAUIE MPEICTaBIba HAJTEHKH OOJIMK Mjellama OpraHa
jaBHe BiacTu y omHoce u3Mely poautesba u mjerie. [IpaBHH OKBHP O H3[Bajarby
nojerera w3 mopoaune mpensuheH je y HoBoMm IlopommuHom 3akoHy m3 2023.
roxuHe. Mako cy mpaBmia o M3Bajamy JjeTeTa U3 MOPOAULE Ouila caipikaHa u y
paHHjeM MOPOIMYHOIIPABHUM MPOIMCHMA, CTyNameM Ha cHary IlopoauuHor
3aKOHa OHa Cy OMJIa MIPEAMET OLITPE KPUTHKE.
VY pagy ce aHamM3HMpa NMpPaBHA OKBHP O IPHBPEMEHOM H3IBajamby IjeTeTa U3
nopoauie. AyTopka cmatpa jga je y oxapeheHHM ciydajeBUMa HEOIXOJHa
WHTEpBEHIIMja OpraHa Jp)KaBHUX OpraHa U Mjellame y ofgHoce namelhy poaurespa
U Jjerera.
[TpaBuna koja cy uaTepnonupana y [lopoanyHoM 3aKoHY, O U3/Bajamby JjeTeTa u3
MOPOJIUIIE, CYy 3aXTjeBasia ONEPAIMOHATIM3AIIN]Y UCTUX Y 001aCTH BaHIAPHUYHOT
noctynka. Jlujere ce MoXKe M3IBOJUTH M3 OKPYKEHa y KOjeM XHBU YKOJHKO
NOCTOjH HENOCPEeJHa ONACHOCT II0 HErOB JKMBOT M 37ApaBibe. [locTymak ce
mokpehie Ha mpHje[IOr OpraHa cTapaTejbcTBa KOJH j€ [IOHHO pjelie’me o
MIPUBPEMEHOM HW3[Bajamby JjeTeTa W3 MOPOAMIE Y KOjOj je Hmerora JoOpoOHT U
CHT'YPHOCT 030MJBHO yrposkeHa. [IpHiIrKoM CpoBOljera OBOT MOCTYIKY J0Na3e y
KOJIM3Wjy [Ba KOHBEHLHWjCKa MpaBHJa: NMPAaBO Ha MOPOJUYHU XKMBOT U HajOOJBH
uHTepec njerera. llocTymajyhm cymwja HpUIMKOM cIpoBohema IMOCTyNKa 3a
u3/Bajambe JjeTeTa W3 IOpOJUIle MMa BpJO JAeNMKaTaH 3aaatak. [Ipuimkom
JIOHOIIIEHha OJJIYKE O W3/IBajaiby JjeTeTa U3 MOPOJHIE CyJ MOpa YTBPAUTH Kal
Haj0O0JbU HHTEPEC JjeTeTa 3aXTjeBa Jja Ce OHO M3/IBOjH U3 MOPOJUYHOT OKPYKEHHa.
[MpunukoM wu3ABajama AjeTeTa W3 MOPOAMIE MOpajy ce MCHyHHTH ojipehenn
LNJBEBU KOj€ je HOPMOTBOpAIl UIMao y BHJY NPHIMKOM Kpeuparma OBUX IpaBHIIA.
IIpBu je cBakako HajObosbM HMHTEpeEC jjerera. J{pyru BaxkaH IuJb KOju ce Tpeda
noctrhy, cnpoBol)emeM OBOT IOCTYIIKA, j€ PEeMHTEerpalyja JjereTa y OHOJIoNKY
MOpoAnIly. YKOJHMKO TO HHje Moryhe HEOIXOJHO je CTBOPHUTH YCIIOBE 3a JIpyrd
TpajHH OOJINK CTapaTesbCTBa O JjETETY.
AyTopKa y paay KpUTHYKH aHAJIU3HMpa MMO3UTHBHOINPABHE MPOINCE O M3J[Bajamby
JjeTeTa u3 MOpOoAMIE M OCBphe ce Ha MUTame Ja JH je OBaj IPaBHU MHCTHTYT HA
MOTIYH HauWH peryiucaH. [IpuiMkoM pazmarpama OBOT IUTakba OHO je HyXKaH
OCBPT Ha CTaBOBE KOje Cy caJipiKaHe y pelieHTHUM ojiykama EBporickor cyzaa jba
JbyJICKa IIpaBa.
Kibyune pujeun: U3gBajame gjerera; peuHTETpalnyja Jjerera, oOpraH
CTaparesbCTBa; BaHIapHUYHYU MOCTYIIAK.
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ON SEPARATING A CHILD FROM ITS FAMILY

One of the most severe forms of public authority interference in parent-child
relations is the separation of children from the family. The newly adopted Family
Law from 2003 provides a legal framework for such measures. Although the rules
on separating children from families existed in earlier family-law legislation, the
inclusion of such provisions in the Family Law of 2023 sparked fierce criticism.
This paper aims to analyze the legal framework pertaining to the matter of
temporary separation of children from a family. The author believes that, under
certain circumstances, the intervention of public authorities and interference in
parent-child relations is a matter of necessity.
The rules on non-contentious procedure must simultaneously incorporate the new
Family Law provisions on child separation from a family. If there is an imminent
threat to a child's life and health, it is possible to separate them from their
environment. The guardianship authority initiates the proceedings, deciding to
temporarily separate the child from the family when the child's safety and
wellbeing are at risk. The judge assigned to such a case is entrusted with an
incredibly delicate task—deciding when the best interest of the child requires
separation from the family environment.
In formulating regulations regarding the separation of children from their families,
the legislator had multiple objectives in view. The first objective is undoubtedly to
safeguard the child's best interests. The second important objective is reintegrating
the child into its biological family. If the latter proves impossible, it is essential to
create conditions for other permanent forms of guardianship.
The author critically analyzes the current legal rules that govern the separation of
children from their families, raising doubts about their completeness. In examining
this issue, we inevitably looked into the views expressed in recent rulings of the
European Court for Human Rights regarding this matter.
Keywords: separation of child, reintegration of child, guardianship authority, non-
contentious procedure.
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Ipog. op Hamawa Cmojanoeuh*
[IpaBHu (akynteT YHUBep3urteTa y Humry

IHOPOIUYHOIIPABHA 3AIITUTA O/l HACUJbA Y IIOPOJUIIN Y
ITPAKCH BPXOBHOT CYJA U AIIEJJAITMOHUX CYJOBA
PEITYBJIMKE CPEUJE

loToBO aABajecer roamHa je mpomwio on kama je Pemyommka CpOumja cBojuMm
[Topoau4yHNM 3aKOHOM IOCTaBHIJIA TeMeJbe IPABHOI MEXaHU3Ma 3a CIPEYaBambe U
cy30Hjame Hacuiba y TIOPOAMIIHM, NehUHUCAbEM IITAa je TO HACUJbE Y TIOPOAUIIH,
HOPMHPAKBEM KO Cy TUTYJapH NpaBa Ha HOPOJMYHONPABHY 3AIUTUTY OJ HACHJbA Y
NOPOIUIM,  pErylucameM  HMEHOBAHMX WM HEHMMCHOBaHHX  OOJHKa
NOPOJUYHONPABHOT HACHJbA M NPONHCHBAKBEM Mepa MOPOJUYHONPABHE 3aIUTHTE
0]l HacWJba y TOpOIULHU. AYyTOp Yy pany, ciyxehu ce, y mpBoM peny, METOJOM
aHanmu3e caapikaja (CyICKe Mpakce), ald W IPaBHO-AOIMAaTCKUM, HOPMATHBHO-
NPaBHUM W HWCTOPH]CKO-TIPAaBHHUM METOJOM, aHaJM3HMpa cilydajeBe M3 JIOMEeHa
MOPOANYHOIIPABHE 3aIITUTE OJ Hacuiba y MOPOAUIE y Npakcu BpxoBHor cyna u
amenanuoHux cyaoBa y Penyomuuu CpOuju, ca nubeM na nponalie oaroBope Ha
Behu Opoj murama: Kako oBu cymoBu Ommxe ozapeljyjy kpyr jimiia koje 3aKoH
IITATH OJ Hacwiba y mopomuuu? Ko je Hajuemthe »xpTBa, a KO W3BpIIMIIAL]
NOpOJUYHONpaBHOT Hacuiba? [la M ce y IpakcH Mpero3Haje W CaHKIHOHHMILE
y3ajaMHO Hacwibe y nopomuuu uiMely mojennHux wiaHoa mopoaune? Koju cy
BUJIOBM Hacujba Yy IIOPOAMIM — HMCHOBAHM WM HEHMMCHOBAHHM, HAjBHILIC
pa3MaTpaHH y MpakcH OBHX cynoBa? Jla JIn ce Hacujbe Yy IOPOAMIHM MOXKE
MaHU(ECTOBATH jeJHUM aKTOM IOPOJUYHONPABHOT HACHJba MM je TOTPeOHO
MOCTOjambe BUIlle KOHTHHYHPAaHUX akTHBHOCTH HacuiaHuka? [lo cxBaTamy ayropa,
HEyjellHaYeHOCT Y JeNloBalky BpXOBHOI cyna M anejaluoHHX CylnoBa Y
HCTOBETHUM CIIy4ajeBUMa MOPOJMYHONPABHOT HAacWiba [EJIOM MOXe OuTH
OTKJIOH-CHA TaKo IITO OW ce M3MEHaMa U JIoIlyHaMa MOpOJUYHONPABHUX MPOIKCa
MOCTHIa0 BUILHU CTENEH HUXOBE NPEIU3HOCTH M jacHohe, ajlu M IIONyHhaBambeM
YOUCHHX IIPAaBHUX IIPAa3HUHA.

Kmbyune peun: Ilopoguunn 3akon PenyOmuke Cpbuje; IlopomuunonpaBna

3allITHTa O Hacuiba y mopouny; Cyzacka mpakca.

FAMILY LAW PROTECTION AGAINST DOMESTIC VIOLENCE IN
THE PRACTICE OF THE SUPREME COURT AND THE COURTS OF
APPEAL OF THE REPUBLIC OF SERBIA

Almost twenty years have passed since the Republic of Serbia laid down the
foundations of a legal mechanism preventing and suppressing domestic violence
with its Family Law by defining what domestic violence is, standardizing who are
title holders of the right to family protection against domestic violence, through
the regulation of named and unnamed forms of family law-related violence, and
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stipulating measures for family law protection against domestic violence. In her
work, the author primarily employs the method of content analysis (court
practice), but also incorporates legal-dogmatic, normative-legal, and historical-
legal methods. She analyzes a number of cases related to family law protection
against domestic violence from the Supreme Court and the courts of appeal of the
Republic of Serbia. The aim is to address a significant number of issues,
including: How do courts more closely determine who is protected by the law
against domestic violence? Who is most often a victim or perpetrator of domestic
violence? Is mutual domestic violence between individual family members
recognized and sanctioned in practice? What types of domestic violence, named or
unnamed, are considered the most in the practice of these courts? Can a single act
of domestic violence manifest as domestic violence, or does the abuser need to
engage in multiple continuous activities? The author believes that by amending the
Family Law provisions to achieve a higher degree of precision and clarity, as well
as filling the observed legal gaps, we can partially remedy the disparity in the
functioning of the Supreme Court and the courts of appeal in identical cases of
domestic violence.

Keywords: family law of the republic of serbia; family law protection against

domestic violence; court practice.
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YI'OBOP O KOHIIECHJA 3A MAJIE XUJIPOEJIEKTPAHE
Y MAKEJOHCKOM ITPABY U MOI'YRHOCTHU IBbEI'OBOT PACKHJA

KoHnecuja je mpaBHM MHCTHTYT KOjU 00jeNuIbyje €IEMEHTE jaBHOT U IIPUBATHOT
mpaBa, IPEKO KO Jp)KaBa WIM HEHE HHCTHTYLHje J03BOJbaBajy CYyOjeKTy,
(U3MYKOM MM NPaBHOM JIMILY, a KOPHCTH jaBHa J00pa OJ ONILITET MHTEpeca 3a
obaBmame  oxpehene  memarHoctH.  OBaj  MHCTUTYT  je  peryjHcaH
aIMUHHCTPATHBHUM aKTOM KOjUM ce YTBplyje KOHIEAEHT, NMpeaAMeT u Hu300p
KOHIIECHOHApa, Ka0 M YroBOPOM O KOHLIECHjH, KOjU NedHHULIe IpaBa U 00aBe3e
ob6e ctpane. KapakTep KOHIIECHOHOT yroBopa je KOMIUICKCAH M CaJpXKu SJICMEHTE
ynpasHor 1 rpahaHckor npasa. C jenHe cTpaHe, KOHIIECH]ja je €0 YIPaBHOT IpaBa
jep je o/utyKa O JOJeNU KOHIICCHje jaBHOMPABHHU aKT JOHET O] CTPaHE IP>KaBHOT
opraHa, kojuMm ce omoryhasa xopuitheme pecypca of jaBHor uHrepeca. C npyre
CTpaHe, yroBOp O KOHIIECH]H je Jieo TpaljaHcKor mpasa, jep Cy YroBOpHE oapende y
CKJIaJy ca NpPUHIMIKMMA YroBOPHOI IpaBa, rae o0e CTpaHe, KOHIEISHT H
KOHIIECHOHAp, NOOPOBOJFHO MPHXBaTajy CBoja mpaBa u obOaBese. [IpBa mpasa
KOHIIECHOHApa CTHYy C€ 3aK/byYeHeM YroBopa, INTO MPEICTaBiba KJbYYHH
MOMEHAT y peaju3alliji KOHLECHOHUX INpaBa. [IpaBa KOHIECHOHApa YKIbYYYjy
eKCKJIy3MBHO Kopuinliere jaBHHX nobapa 3a oipeheHH BPEeMEHCKH MepHoI H
obaBJpame ACNATHOCTH O] jaBHOT MHTepeca. ObaBese, ¢ Apyre cTpaHe, yKIbY4yjy
NOIITOBAaKC CBUX MNPOMNMCAa M MpaBWiIa y Be3U ¢ KopuiuhieweM jgobapa, kKao U
[OCTU3akhe IIOCTAB/bCHUX I[MJbEBA YroBOpa, Kao mTo je oOe30ehuBame
KOHTUHYHTETa y jaBHUM Yyciyrama. YKOJMKO KOHILIECHMOHAp HE MWCIIYHH CBOje
00aBe3e WM MPEKPIIH YCIOBE yroBOpPa, OJrOBOPAH j€ 3a MOCIEAMIE, KOj& MOry
YKJbyuUBaTH (PMHAHCHjCKE CaHKIIMje, jeJHOCTPaHH PACKHJ yroBopa OJi CTpaHe
JpKaBe WM aKTUBHpale IPaBHUX MeXaHHM3ama 3a HajokHany rere. CriopHa
MUTabha U3 KOHIIECHOHUX YrOBOPa, MaKO MOBE3aHa Ca JaBHUM MHTEPECOM, YECTO ce
peliaBajy mpei CyIOBHMa OIIITE HAIUISKHOCTH, Ka0 M CBaKH IPYyrH rpaljaHcku
yroBop. MoryhHocTH 3a packu KOHILIECHMOHOT YroBopa npeaBulieHe Cy camum
YrOBOPOM U Y CKJIay Cy ca BaxkehnM NMpaBHUM HOpMaMma CaJpXKaHUM y 3aKOHY O
KOHIIECHjaMa W jaBHO-TIIPUBAaTHOM IAPTHEPCTBY M 3aKOHY O OOJUTalHOHHM
OJHOCHMa. YTOBOP CE€ MOXXE PACKHHYTH: UCTEKOM POKa BaXkerha, jEAHOCTPAHUM
WM CIIOPa3yMHHUM PacKUIIOM, CTEYajoM HJIM JIMKBUAALMjOM KOHI[ECHOHAPA H JIp.
KibydHU acmiekT je Ja KOHIIECHOHH YTOBOpP MPEACTaBJba CII0j jABHUX M MPUBATHUX
HHTEpeca, IpU YeMy JAp’kaBa IPEHOCH JAe0 CBOjuX oBnamhema Ha MPHUBATHH
cy0jeKT, any uIaK 3aap)aBa KOHTPOJIY HaJl HAYMHOM pealii3aliije KOHIECHOHUX
npaBa. CBaKko KpllIeke YrOBOPHHX 00aBe3a MOXKE M3a3BaTH IPaBHE U €KOHOMCKE
ToCNIeINIe, YKIbY4yjyhn AyroTpajHe CyAcKe MOCTynKe W Moryhe mTeTe 3a jaBHE
pecypce 1 )KUBOTHY CPEIHHY.

Kmbyune peun: Yrosop; Konuecuja; Packun.

* igor.kambovski@ugd.edu.mk

138


mailto:igor.kambovski@ugd.edu.mk

CONCESSION CONTRACTS FOR SMALL HYDROPOWER PLANTS IN
MACEDONIAN LAW AND POSSIBILITIES FOR THEIR TERMINATION

A concession is a legal institute that combines elements of public and private law,
through which the state or its institutions allow a subject, either a natural or a legal
person, to use public goods of general interest for the performance of a specific
activity. This institute is regulated by an administrative act that determines the
concession grantor, the subject of the concession, and the selection of the conces-
sionaire, and by the concession contract, which defines the rights and obligations
of both parties. The nature of the concession contract is complex and includes el-
ements of both administrative and civil law. On one hand, the concession is part of
administrative law because the decision to grant the concession is a public law act
issued by a state body, allowing the use of resources of public interest. On the
other hand, the concession contract belongs to civil law, as its provisions are in
line with the principles of contract law, where both parties—the grantor and the
concessionaire—voluntarily accept their rights and obligations. The concession-
aire’s initial rights are acquired upon the signing of the contract, which marks a
crucial moment in the realization of concession rights. The concessionaire’s rights
include the exclusive use of public goods for a certain period and the performance
of activities of public interest. On the other hand, their obligations include com-
plying with all regulations and rules regarding the use of these goods, as well as
achieving the contract's objectives, such as ensuring continuity in public services.
If the concessionaire fails to fulfill their obligations or breaches the terms of the
contract, they are liable for the consequences, which may include financial penal-
ties, unilateral termination of the contract by the state, or the activation of legal
mechanisms for compensation. Although disputes arising from concession con-
tracts are tied to public interest, they are often resolved before general courts,
similar to other civil contracts. The possibilities for terminating a concession con-
tract are outlined within the contract itself and are in accordance with the current
legal norms contained in the Law on Concessions, Public-Private Partnerships,
and the Law on Obligations. The contract can be terminated upon the expiration of
its validity, through unilateral or mutual termination, due to bankruptcy or liquida-
tion of the concessionaire, and other specified reasons. A key aspect is that the
concession contract represents a merging of public and private interests, where the
state transfers part of its authority to a private entity while still retaining control
over the implementation of concession rights. Any breach of contractual obliga-
tions may result in legal and economic consequences, including lengthy court pro-
ceedings and potential damage to public resources and the environment.
Keywords: contract; concession; termination.
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SPOROVI U SVEZI S POVREDOM ZIGA EUROPSKE UNIJE

Uredba 2017/1001 utvrduje obvezu drzavama c¢lanicama odrediti, unutar
svojih pravosudnih sustava, manji broj sudovai sudiSta prvog i drugog
stupnja, koji ¢e biti stvarno nadleZni u sporovima koji se ticu ziga. Sudovi za
zig EU-a isklju¢ivo su nadlezni za izvanugovorne obveze i protutuzbe radi
opoziva ili utvrdenja niStavnosti ziga EU-a, a njihova medunarodna nadleZnost
propisana je Uredbom 2017/1001 kao i ograni¢eno Uredbom (EU) br.
1215/2012. U bilo kojoj od ovih postupaka, izuzev postupka za utvrdivanje
nepostojanja povrede ziga EU-a, tuZitelju je dopusteno pokrenuti postupak
pred sudovima drzave ¢lanice gdje je povreda pocinjena ili prijeti opasnost. U
drugim sporovima, koji se ne odnose na navedene, nadleznost je prepustena
nacionalnim sudovima drzava clanica koji su nadlezni za sporove o zigu.
Sudovi za zig EU-a smatraju zig EU-a valjanim, osim ako njegovu valjanost
osporava tuzenik protutuzbom za opoziv ziga ili protutuzbom za proglasavanje
ziga niStavim. Valjanost Ziga EU-a ne moZe se osporavati tuzbom za
utvrdivanje nepostojanja povrede. Protutuzba za opoziv ili za proglasavanje
niStavim moze se temeljiti samo na razlozima za opoziv ili razlozima za
niStavost iz Uredbe 2017/1001. Sud za zig EU-a odbacuje protutuzbu za
opoziv ili za proglagavanje niStavosti ako se odluka koju je donio Ured, a koja
se odnosi na isti predmet, iste razloge za podnosenje tuzbe i iste stranke vec
postala pravomoc¢na. Uredba 2017/1001 sa stajaliSta svojeg dosega
izjednaCava zahtjev za proglasavanje ziga niStavim podnesen EUIPO-U i
protutuzbu za proglaSavanje niStavosti podnesenu u okviru postupka zbog
povrede koji je u tijeku pred sudom za zig Europske unije. Ako je protutuzba
podnesena u postupku u kojem nositelj Ziga nije jedna od stranaka, on o tome
mora biti obavijeSten i moze se ukljuciti u postupak kao stranka u postupku u
skladu s uvjetima utvrdenim nacionalnim zakonodavstvom. U nedostatku
definicije pojma ,,protutuzba” u Uredbi 2017/1001, valja istaknuti da se on
obi¢no odnosi na protuzahtjev koji tuzenik u postupku koji je protiv njega
pokrenuo tuZitelj podnosi istom sudu. U tom pogledu iz sudske prakse
proizlazi da protutuzbu ne treba zamjenjivati s jednostavnim sredstvom
obrane. Ona je zaseban i samostalan zahtjev, koji je neovisan o glavnom
zahtjevu i po kojem se moZe nastaviti postupati ¢ak i ako glavni podnositelj
zahtjeva bude odbijen. Njezin predmet ne moze biti ograniCen predmetom
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tuzbe zbog povrede u okviru koje je podnesena spomenuta protutuzba.
Direktiva o provedbi prava intelektualnog vlasnistva (DPPIV) previda dvije
vrste sudskih naloga. U skladu s ¢lankom 9. stavkom 1. tockom (a) drzave
Clanice obvezne su osigurati da nositelji prava mogu zatraziti privremeni
sudski nalog protiv pocinitelja povrede ili posrednika. Drugo, na temelju
Clanka 11. drzave ¢lanice obvezne su osigurati da u postupku za donosenje
odluke o meritumu nadlezna sudska tijela mogu izdati sudski nalog ili protiv
pocinitelja povrede radi zabrane daljnjeg vrSenja povrede ili protiv posrednika
ne samo radi prestanka povreda, nego i radi spreavanja daljnjih povreda.
Primjena ¢lanka 9. stavka 1. tocke (a) i ¢lanka 11. DPPIV-a nije ograni¢ena na
posebnu skupinu posrednika, nego obuhvaca razliCite sektore te usluge na
internetu i izvan njega. Sud EU-a izri¢ito je naveo da bi se pruZzatelji
internetskih usluga, platforme drustvenih mreza, internetski portali za prodaju
i zakupnici hala trznice trebali smatrati posrednicima u okolnostima spornih
dogadaja u predmetnom pravnom postupku. Sud za zig EU-a koji vodi
postupak iz ¢lanka 124., osim postupka za utvrdivanje nepostojanja povrede,
osim ako postoje posebni razlozi za nastavak postupka, po sluzbenoj duznosti,
nakon saslusanja stranaka, ili, na zahtjev jedne od stranaka i nakon sasluSanja
drugih stranaka, zastaje s postupkom kad se valjanost ziga EU-a ve¢ osporava
protutuzbom pred drugim sudom za zig EU-a ili kad je Uredu ve¢ podnesen
zahtjev za opoziv ili zahtjev za proglasavanje tog ziga nistavim. U okviru
sustava uspostavljenog Uredbom 2017/1001, kojom je, uspostavljen
jedinstveni karakter ziga Europske unije, zakonodavac Unije namjeravao, kao
i EUIPO-u, sudovima za Zigove Europske unije na temelju njihovih odluka o
protutuzbama povjeriti nadleznost za provjeru valjanosti zigova Europske
unije. U tom pogledu, odluke o valjanosti ziga Europske unije imaju
uc¢inak erga omnes u cijeloj Uniji, i kad potje¢u od EUIPO-a i kad su donesene
temeljem protutuzbe podnesene sudu za zigove Europske unije. S druge
strane, odluka suda za zigove Europske unije donesena povodom tuzbe zbog
povrede ima u¢inke samo inter partes, zbog ¢ega takva odluka, jednom kad
postane konacna, obvezuje samo stranke koje su sudjelovale u tom postupku.
Kljuéne rije¢i: Pravo intelektualnog vlasnistva; Pravo ziga; Zig Europske
unije; Uredba (EU) 2017/1001; Direktive o provedbi prava
intelektualnog vlasnistva; Nadleznost; Protutuzba.

TRADEMARK DISPUTES IN THE EUROPEAN UNION

Regulation 2017/1001 establishes the obligation for member states to
designate, within their judicial systems, a smaller number of courts and courts
of first and second instance, which will have actual jurisdiction in trademark
disputes. The EU trademark courts are exclusively competent for non-
contractual obligations and counterclaims for revocation or invalidity of the
EU trademark, and their international jurisdiction is prescribed by Regulation
2017/1001 as well as limited by Regulation (EU) no. 1215/2012. In any of
these procedures, with the exception of the procedure for establishing the non-
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existence of an infringement of the EU trademark, the plaintiff is allowed to
initiate proceedings before the courts of the member state where the
infringement was committed or threatened. In other disputes that do not refer
to the above jurisdiction, it is left to the national courts of the member states
that are competent for trademark disputes. The EU trademark courts consider
an EU trademark to be valid, unless its validity is challenged by the defendant
with a counterclaim for revocation of the trademark or a counterclaim for
declaring the trademark invalid. The validity of the EU trademark cannot be
challenged by a lawsuit to establish the absence of infringement. A
counterclaim for revocation or declaration of nullity can only be based on the
grounds for revocation or grounds for nullity from Regulation 2017/1001. The
EU Trademark Court rejects a counterclaim for revocation or declaration of
nullity if the decision made by the Office, which refers to the same subject
matter, the same reasons for filing the claim, and the same party, has already
become final. Regulation 2017/1001, from the point of view of its scope,
equates the request for declaration of invalidity of a trademark submitted to
the EUIPO and the counterclaim for declaration of invalidity filed within the
framework of the infringement proceedings pending before the European
Union trademark court. If a counterclaim is filed in a proceeding in which the
trademark holder is not one of the parties, he must be informed of this and
may be included in the proceeding as a party to the proceeding in accordance
with the conditions established by national legislation. In the absence of a
definition of the term “counterclaim™ in Regulation 2017/1001, it should be
pointed out that it usually refers to a counterclaim that the defendant in the
proceedings initiated against him by the prosecutor submits to the same court.
In this regard, it follows from judicial practice that the counterclaim should
not be replaced with a simple means of defense. It is a separate and
independent request, which is independent of the main request and can
continue to be processed even if the main request is rejected. Its subject cannot
be limited by the subject of the claim for infringement in the context of which
the aforementioned counterclaim was filed. The Directive on the Enforcement
of Intellectual Property Rights (DPPIV) provides for two types of court orders.
In accordance with Article 9, paragraph 1, point (a), Member States are
obliged to ensure that right holders can request an interim injunction against
the infringer or intermediary. Secondly, on the basis of Article 11, member
states are obliged to ensure that in the procedure for making a decision on the
merits, the competent judicial authorities can issue a court order either against
the perpetrator of the violation in order to prohibit the further commission of
the violation or against the intermediary not only for the purpose of stopping
violations but also for the purpose of preventing further violations. The
application of Article 9, paragraph 1, point (a), and Article 11 of the DPPIV is
not limited to a special group of intermediaries but covers different sectors and
services on and off the Internet. The EU Court expressly stated that Internet
service providers, social network platforms, online sales portals, and tenants of
market halls should be considered intermediaries in the circumstances of the

142



disputed events in the legal proceedings in question. The EU Trademark Court
handles the proceedings mentioned in Article 124, except for the proceedings
to find out if there was any infringement. If there are special reasons to
continue the proceedings, the court can either do so without hearing either
party or, at the request of one party and after hearing the other parties, stop the
process when the EU trademark’s validity is already being contested in another
EU trademark court or when the Office receives a request to revoke or declare
the trademark invalid. Within the framework of the system established by
Regulation 2017/1001, which established the unique character of the European
Union trademark, the Union legislator intended, as well as the EUIPO, to
entrust the European Union trademark courts with the competence to verify
the validity of European Union trademarks based on their decisions on
counterclaims. In this regard, decisions on the validity of a European Union
trademark have erga omnes effect throughout the Union, both when they
originate from the EUIPO and when they are taken on the basis of a
counterclaim filed with the European Union Trademark Court. On the other
hand, the decision of the European Union Trademark Court made on the
occasion of a claim for infringement has effects only inter partes, which is
why such a decision, once it becomes final, binds only the parties that
participated in that procedure.
Keywords: intellectual property law; trademark law; European Union trade-
mark; regulation (eu) 2017/1001; directives on the enforcement
of intellectual property rights; jurisdiction; counterclaim.
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NAJBOLJI INTERES DJETETA U SISTEMU HRANITELJSTVA U
BOSNI | HERCEGOVINI

Hraniteljstvo je oblik vaninstitucionalne zastite djeteta bez odgovarajuceg
roditeljskog staranja kojem se kroz smjeStaj u hraniteljsku porodicu pruza
neophodna briga koja mu je uskracena u bioloskoj porodici. Pored entitetskih
porodi¢nih zakona i entitetskih zakona o socijalnoj zastiti, koji uzgredno
reguliSu pitanje porodicno-pravne i socijalne zastite djece uz druge socijalno
ugrozene kategorije stanovni$tva, smjestaj djeteta u hraniteljsku porodicu u
bosansko-hercegovatkom zakonodavstvu poblize je regulisan usvajanjem dva
lex specialis propisa, Zakona o hraniteljstvu Federacije Bosne i Hercegovine i
Pravilnika o hraniteljstvu Republike Srpske. Postojanje dva neujednacena lex
specialis propisa dovodi do velikih razlika u pogledu kvalitete hraniteljstva u
dva eniteta. Osposobljenost i kapaciteti hraniteljskih porodica nisu jednaki na
prostoru cijele Bosne i Hercegovine, a trenutna praksa centara za socijalni rad
dovodi do velikog broja djece smjestene u institucije.

U radu se analizira institut hraniteljstva u Bosni i Hercegovini, kao i pitanje
postivanja najboljih interesa djeteta prilikom stavljanja istog pod hraniteljsku
zaStitu. Cilj je ukazati na propuste zakonodavca koji oteZavaju razvoj
porodi¢nih oblika zbrinjavanja djece bez roditeljskog staranja. U propisima
koji reguliSu hraniteljstvo u naSoj drzavi, aspekt najboljeg interesa djeteta nije
dovoljno naglasen. Umjesto toga, zakonodavac se ¢esto fokusira na formalne
zahtjeve i procedure koje hranitelji moraju ispuniti. Ovi zahtjevi mogu biti
administrativno optere¢ujuéi ili finansijski zahtjevni, $to otezava osobama
koje Zele pruziti zastitu djetetu da to i ostvare.

Kljué¢ne rijec¢i: Hraniteljstvo; Najbolji interes djeteta; Djeca bez roditeljskog

staranja; Deinstitucionalizacija

THE BEST INTERESTS OF THE CHILD IN THE FOSTER CARE
SYSTEM IN BOSNIA AND HERZEGOVINA

Foster care is a form of non-institutional child protection for children lacking
appropriate parental care. In addition to the entity-level family laws and entity-
level social protection laws, which marginally address the issue of family legal
and social protection of children as well as other socially vulnerable categories
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of the population, the placement of a child in foster care in Bosnia and
Herzegovina's legislation is more specifically regulated by the adoption of two
specialized legal regulations: the Foster Care Act of the Federation of Bosnia
and Herzegovina and the Foster Care Regulation of the Republic of Srpska.
The existence of two unevenly specialized legal regulations leads to
significant differences in the quality of foster care between the two entities.
The qualifications and capacities of foster families are not uniform across
Bosnia and Herzegovina, and current practices of social work centers result in
a large number of children being placed in institutions.

This paper analyzes the institution of foster care in Bosnia and Herzegovina,
as well as the issue of respecting the best interests of the child when placing
them under foster care. The aim is to highlight the shortcomings of the
legislator that hinder the development of family-based forms of care for
children without parental care. Our country's foster care regulations fail to
sufficiently emphasize the child's best interests. Instead, the legislator often
focuses on formal requirements and procedures that foster parents must meet.
These requirements can be administratively burdensome or financially
demanding, which makes it difficult for individuals who wish to provide care
for a child to do so.

Keywords: foster care; best interests of the child; children without parental

care; deinstitutionalization.
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Ipogp. op Jumumpuje Feparnuli’
[IpaBHu paxynrer YHuepautera y Vicrounom CapajeBy

IHOCJIOBHA CITOCOBHOCT Y ITIPABY PEITYBJIMKE CPIICKE

Hosum Ilopommynum 3akonom PemyOnuke Cpricke, pedopmucane cy oapenode
kojuma ce ypehyje mocnoBHa crmocoOHOCT. IlonasHM OCHOB 3a H3paay HOBHX
3aKOHCKHUX pjelrema Omio je 3akoHogaBcTBo CpOuje, amu cy y OIHOCY Ha hera
yuanimeHe onpelhene mmjerne. [Ipema HOBOM 3akoHY, JHjeTe Koje je HaBpummio 14
TOJMHA JKUBOTA MOXKE NPEAY3MMaTH IPaBHE MOCJIOBE KOjUMA CTHYE HCKIbYYHBO
npaBa, IpaBHE MOCIOBE KOjuMa He CTHYE HH NpaBa HH 00aBe3e M NpaBHE MOCIOBE
Mamer 3Hadaja, Kao U CBe OCTaje NPaBHE IIOCIOBE y3 NPETXOAHY WM HaKHAIHY
CarjacHOCT 3aKOHCKOT 3aCTYIHUKA. AyTop y paay npoydaBa IOMEHYTO 3aKOHCKO
pjeuietse, ynopehyjyhu ra ca 3akoHCKHM pjeliekhuMa U3 3eMajba Y OKPYXKEHY, Y3
OCBPT Ha TEOpPHjCKE CTaBOBE Yy JoMalio] U MHOCTPAHO] NMPABHOj KEHMKEBHOCTH. Y
pany je xopuniiieH HCTOPHUjCKOMPABHHU, YIIOPEIHONPABHH, COLUOJIOIIKONPABHA U
HOPMAaTHBHHU METO/I.

Kbyune pujeun: [Tocnosna cnocobnocrt, ujere, [loponnunu 3akoH Peny0inke
Cprcke.

BUSINESS CAPACITY UNDER THE LAW OF THE REPUBLIC
OF SRPSKA

The Republic of Srpska's new Family Law has reformed the provisions governing
legal capacity. The starting point for drafting new legal solutions was the
legislation of Serbia, but certain changes were made in relation to it. According to
the new law, a child who has reached the age of 14 can undertake legal affairs in
which he acquires only rights, legal affairs in which he acquires neither rights nor
obligations, and legal affairs of minor importance, as well as all other legal affairs
with the prior or subsequent consent of the legal representative. In the paper, the
author studies the mentioned legal solution, comparing it with legal solutions in
neighboring countries, with reference to theoretical positions in domestic and
foreign legal literature. The work employed historical-legal, comparative-legal,
sociological-legal, and normative methods.

Keywords: business capacity, child, Family Law of the Republic of Srpska.
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IIpog. op Tamapa Byphuh-Munowesuh
[IpaBuu daxynrer YHuBep3urera y Kparyjesuny

Ipogh. op Hosax Kpcmuh'
[IpaBuu dakynrer YHuBep3urera y Humry

YBOBEE 3AJEJTHUYKOI 3ABEIHLITAIbA Y CABPEMEHE ITPABHE
CUCTEME

IMTopen TecTaMeHTa Kao KJIACHYHOT BHAA MOrtis causa pacroiarama, CaBpeMeHO IIPaBo
MO3Haje M Jpyre HACJIeTHOMPaBHE HHCTPYMEHTE, IIOMyT YrOBOpa O HaciuehuBamy, Kao
33jeJTHUYKOT 3aBEIITama. 3aje/IHUYKO 3aBEIUTAHE, KAa0 W OCTAM HHCTPYMEHTH
IUTaHupama HacinehuBama, y QyHKIMjH Cy NpomMpema  €1000/1e MMOBHHCKOT
pacrionarama, jep TNpelcTaBibajy HoBe (opMe MaHU(ECTOBama TOCICAmE BOJHE.
Mebhyrum, mnonazehn ox oGaBe3yjyher nejcTBa 3ajeHHMYKOT 3aBELITAa HETOBHM
CcauMmbaBakbEM Ce OrpaHMYaBa U 3aBelITajHa clo00Ja, Ta je HEroBo yBOheme Y
caBpeMeHe IpaBHE CHCTEME CIIOPHO M Ca acleKTa peallnsalije cro0o/e TecTHpama.
Nmajytin y Buay cnenu(UYHOCTH OBOT MHCTHTYTA, & Y KOHTEKCTY pedopMucama
CaBpEeMEHOT HACJICTHOT IIpaBa, HEONXOJHO j€ Kpo3 CBEOOYXBaTHY aHANU3y WU
KOMIIapalujy ca JAPyrdM CPOIHHUM MMPABHAM MOCIOBHMA IS(HHHICATH HETOBY IPABHY
CYIWITHHY U 3Ha4aj, Kao U MPETHOCTH M HexocTaTke. KoHawyHO, IMJb aHAIN3E je Ja ce
M3BEy 3aKJbYYIH OKO OINpPAaBIOHOCTH IMOCTOjarba OBOI MHCTPYMEHTa pacIojiarama
320CaBIITHHOM, MOCEOHO Yy KOHTEKCTy adupMHucarma NMPUBATHE ayTOHOMHje MOrtis
causa.
Kibyune peum: pacronaralse HMOBHHOM mortis causa, ci1o0ofa TeCTHPamba;
38jeJHAYKO 3aBCINTAE, KIACHYHO 3aBCIITAEbE; YrOBOP O
HacnehuBamy.

INTRODUCTION OF JOINT WILL INTO MODERN LEGAL SYSTEMS

In addition to the will as a classic form of mortis causa disposal, modern law also
recognizes other inheritance instruments, such as inheritance contracts, as joint wills.
Joint wills, as well as other inheritance planning instruments, serve to expand the
freedom of property disposal, as they represent new forms of manifestation of the last
will. However, the binding effect of a joint will also restrict the freedom of testation,
making its introduction into modern legal systems controversial from the perspective
of realizing the freedom to make testaments. Bearing in mind the specifics of this
institute and in the context of reforming modern inheritance law, it is necessary to
define its legal essence and significance, as well as advantages and disadvantages, by
comparing it extensively to other legal acts. Finally, the goal of the analysis is to draw
conclusions about the justification of the existence of this instrument of estate
planning, especially in the context of extension of private autonomy mortis causa.

Keywords: mortis causa property desposal, freedom of testation, joint will, classical

testament, inheritance contract.
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N UDC/YIK 347.77.043:004.8
Ipog. op Jenena Jlamjanosuh
dakynTer nocioBHe ekoHOMUje YHuBep3uteTa y Mcrounom CapajeBy

CIIPEYABAIGE 3JIOYIIOTPEBA BJELITAYKE UHTEJIUTEHIIUJE
INPUJINKOM 3AK/BYYEIBA YT'OBOPA O JIMINEHIIA

[lpeamer wucTpakuBama OBOI' paja HMa 3a IWJb Ja YTBPOM 3HAYaj
MehyHapoaHONpaBHOT TpomeTa IpaBa HHIYCTPHjCKE CBOjUHE ca IO0CEOHOM
MaKBOM YCMjEpPEHOM Ha YrOBOP O JIMIEHIM M MUTamky /a JIM CUCTEM BjelITauKe
MHTEJIUTEHIIMje MOXKe OMTHM MMEHOBaH 3a IpOoHaja3adya Ha IaTeHTY M OCTaJIUM
npaBUMa MHAYCTpUjCKe cBojuHE. [IpaBo MHTENEKTyaJHEe CBOjHHE, KA0 PENaTHBHO
HOBWja TpaHa IpaBa, CBOj pa3Boj OYIyje 3alITHTH IpaBa IOjeAWHIA, HOCHOIA
(Turynapa) ogpehenor mpaBa. O03upoMm Ha cBe Belly eKCIaH3mjy OBE TpaHe IpaBa
KOja M€ Y KOpaK ca MPUBPEIHUM Pa3BOjeM 3eMajba, OCTaBJba CC MHUTAKE IIUPE
3aIITHTe HABEICHMX IIpaBa. YCIWjed Harjior mopacrta pa3Boja IjiobanHe
eKOHOMHje KOja C€ 3acHHBa Ha KOHLCNTYaJHAM HPOU3BOAMMA, BHCOKO]
TEXHOJOTHjU M Mel)yHapoaHO] pa3MjeHu, CBE 3ajeJHO YHHU MNPOMET IpaBa
WHIyCTPUjCKE CBOjHHE jJEAHOM OJi HajOMTHHjUX BpPHUjEIHOCTH pa3BUjeHUX H
pactyhux npuBpena. MymeBHUT pa3Boj MOAEPHE TEXHOJIOTH]jE Ha T10JbY MHOBALMja
3axTjeBa NpaBHY 3alITUTY Ha TJIO0ATHOM HHUBOY. YKOJHMKO CE€ MMa Y BHIY
YHILEHUIA J1a JIETHCIIATHBA HUje Y MOTYNHOCTH J1a W€ y CTOILy ca TEXHOJIOMIKUM
pa3BojeM KOjU OMNpaBIaHO HCKadyje MOTPedy 3a MPaBHUM PEryIHCAEeM H
NPaBHOM 3aIITUTOM, CACBHM je JIOTHYHO Ja lie YroBOpHE CTpaHe CBE BHILE
TPAXXUTH NTEPHATHBHE HAUYMHE 32 PEryJIHCamke YTOBOPHHUX OJHOCA KOjH HACTAjY Y
HOBHjOj TIOCIIOBHONpaBHO] mpakch. OO3upoM na je MonepHo 100a, moba
TEXHOJIOTHje M TEXHOJIOLIKOT pa3Boja YHMjU KPYLHUjaJHU EJIEMEHT YHWHH 3Habe
(mH(bOpMaIHja) ka0 HAjOMTHHUjU pecypc, Ha MPaBHO] HAYIM H MPAKCH je 3aaTak
Ja moMoly CBHX PAcIIOJIOKHBHX CPEACTaBa MPYXKH CBY MOryhy mpaBHY 3allTHTY
TOM pecypcy. 3aciayroM IpaBHE TEOpHje M MpaKce ce 0TBapajy IpaHulle 3eMalba,
mIMpe IyTeBH pa3MjeHe U capajiibe, M YTHpe IMyT IPaBHOj CUTYPHOCTH Koja
MPeCTaB/ba OCHOBHHU TEMEJb 3a Pa3Boj NMPUBpPE/C jeaHe 3eMibe. [ paHuIle MOCTajy
HEBH/JbMBE OHJIa Ka/ia Ce YBPCT MPaBHH MOpElaK IIUPH MPUXBATAHEM pjellietha
Ha OCHOBY ayTOHOMHj€ BOJbE, TAUHHUje TOOPOBOJLHOCTH HETO IITO j& TO CIydYaj ca
CTPOTMM 3aKOHCKMM IIpOIIMICHMa HaMETHYTHM O]l CTpaHe 3aKoHOjaBla, 0e3
y3uMama y 003up rnorpeda npaBHe Ipakxce.

Kmbyune pujeun: Yroop o smueHnu, Bjemrauka untenmrenumja, ImoGamna

eKOHOMM]a.

PREVENTING ABUSE OF ARTIFICIAL INTELLIGENCE WHEN
CONCLUDING LICENSE AGREEMENTS

This paper aims to investigate the significance of international legal circulation of
industrial property rights, specifically focusing on license agreements and the
question of whether an artificial intelligence system qualifies as an inventor on a

* jelenadamjanovic83@gmail.com
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patent and other industrial property rights. Intellectual property law, as a relatively
new branch of law, owes its development to the protection of the rights of the
individual, the holder (owner) of a certain right. Considering the increasing
expansion of this area of law, which keeps pace with the economic development
of countries, the question of wider protection of the aforementioned rights arises.
Due to the sudden increase in the development of the global economy, which is
based on conceptual products, high technology, and international exchange,
everything together makes the transfer of industrial property rights one of the most
important values of developed and growing economies. The rapid development of
modern technology in the field of innovation requires legal protection at the global
level. Given the inability of current legislation to keep up with technological
advancements, which justifiably highlights the need for legal regulation and
protection, it makes sense that parties to contracts will increasingly seek
alternative methods to regulate their contractual relationships in the context of
emerging new business practices. Given that the modern era is characterized by
technology and technological development, where knowledge (information) is a
crucial resource, it is the responsibility of legal science and practice to provide
comprehensive legal protection for this resource through all available means.
Legal theory and practice open the borders of countries, widen the paths of
exchange and cooperation, and pave the way for legal certainty, the fundamental
basis for a country's economic development. Borders become invisible when a
solid legal order expands by accepting solutions based on the autonomy of the
will, more precisely voluntary, than is the case with strict legal regulations
imposed by the legislator without taking into account the needs of legal practice.
Keywords: license agreement; artificial intelligence; global economy.
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Lpog. op lamjan /lanunosuh
Exonomcku daxynrer Ilane YHusepsurera y Mcrounom CapajeBy

NPEHOC YAJEJA Y JPYHITBY CA OI'PAHUYEHOM
OAI'OBOPHOIIIRY ITYTEM IIPABHOI I1IOCJIA

JpymTBo ca OTpaHHYEHOM OATOBOPHOIINY IpeAcTaBjba MOCEOHY NpaBHY
(opMy pUBpETHOT IPYLITBA KOja KOMOMHYje U €JIEMEHTE ApYIITaBa JIUIa 1
elleMeHTe JpylTaBa Kamutana. CXOJHO TOMe je Ha crnenuduyaH HauyuH
peryivcaH TpeHOC yajelia, KOju y CYIITHHH ToJpasymMujeBa onpelhena
orpaHuuera. UJaHOBH JpYIITBA MOTY PETYIHCAHEM DPA3IMYUTHX HPaBHUX
KaTeropuja MHTEPHHM aKTHMa OIpEIUjelUTH TPHPOAY IPYIITBA WIN Ka
IpYUITBAMA JIMIIA, WK Ka APYIITBUMA KamuTaia. To ce MOke TPUMHUjEHUTH
Ha PEXUM MpPEHOoca yljera KOju je 3aKOHCKH PerylvicaH AUCIO3UTHBHUM
HopMama. Y pany he ce pasmarpaTH OCOOEHOCTH IpeHOca yijena IyTeM
MPaBHOT TIOCNIA, KOjH j€ HAUCNHO OTPAaHWYEH MpPaBOM IpEUer CTHUIama, O]
YHjer TOIITOBaka 3aBUCH U IPaBHA BaJbaHOCT IIPEHOCA yIjena.

Kbyune pwujeun: [pymTBo ca orpaHudeHoM oaroBopHouthy; Y ajenu;

[TpaBuu mocao; [IpaBo mpeuer cTumnama.

TRANSFER OF SHARES IN A LIMITED LIABILITY COMPANY
BY CONTRACT

A limited liability company is a special legal form of a company that
combines the elements of private companies and the elements of companies of
capital. Accordingly, the transfer of shares is regulated in a specific way,
which essentially implies certain restrictions. By regulating different legal
categories, the company's members can determine the nature of the company,
either as a company of persons or as a company of capital, through internal
acts. This can be applied to the share transfer regime, which is legally
regulated by dispositive norms. The paper will discuss the peculiarities of the
transfer of shares by means of a contract, which is limited in principle by the
right of preemption; the validity of the transfer of shares depends on its
compliance.

Keywords: limited liability company; shares; contract; right of preemption.
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UDC/YJK 347.23(497.115)
Loy. op [Hywxo M. Yeuh
ITpaBHu daxynrer YHuBep3utera y [lpumrunuy,
Kocoscka Mutposuna, Peny6onnka Cp6uja

CBOJUHCKH JUCKOHTHHYUTETHU HA KOCOBY U METOXHNJH

Y HemupHMM BpeMeHHMa, kakBa cy Ha KocoBy m Meroxuju Owmna uvemtha Hero
MEPHOIN MUpA U IPYIITBEHE CTaOMIHOCTH, 0OpauyHH BEKOBA, KEJHHO OUCKHBAHH O]
HAIlMOHA, CaMO Cy NPUBPEMEHO O3HAYaBajM TIJI¢ je IITO W Yuje je mTo. Y
cpenmweBekoBHOj CpOuju, Omiio je mepuoja Kaia je y o0JacTH CBOJUHCKHUX OJIHOCA
MIOBOJIOM HEMOKPETHOCTH (3€MJBHINTA Ipe CBEra), NOJAa3WIo 10 packopaka miMelhy
IIPaBHOT U (PaKTUUKOT cTama. Taj packopak je OHJAlIbU IPaBHU CHCTEM HAcTOjao Ja
n30erHe WINM CMamu, [PUMEHOM ojpefada O HENPHUKOCHOBEHOCTH OalllTWHE U
CaHKIIMOHHCAkEeM CiTydaja camoBiamnha. Mmnak, mpuberaBaiio ce ¥ OHHUM Pa3yMHHM
MepaMa yckiahuBama NPaBHOI M (DAKTHUUKOL, Koje OM JaHAac MOIVIM CBPCTaTH Yy
HHCTHTYTE OAprKaja W 3actapenocTd. Ca OTOMaHCKOM OKYIIAIljOM JOJIa3d 0 TPBOT
OIIITEr CBOjHUHCKOIIIPABHOT JUCKYHTHHYHMTETa, YKUJIameM OAIITHHCKOT CHCTEMa U
YCIOCTaBJbakheM (EeYAaTHOT CIXUjCKO-TUMAPCKOT U YU (YUHjCKOT CUCTeMa. 3aKOHOM O
ypehemy arpapHux onHoca y paHujuM nokpajunama Jyxxne Cp6uje u Lpue ope, u3
1931. romuHe, KOHA4YHO Cy YKHHYTH (eyJalHH CBOJUHCKONPABHU OJHOCH Ha
3eMmsbuINTy. MehyTum, TokoM JIpyror cBerckor para, "mpaBoM cuiie" Ha IPOCTOPY
KocoBa m Meroxuje MOHOBO Cy YCHOCTaBJbeHH (eynanHu, Yn(pUUjCKH OTHOCH Ha
3emspuIITy. HakoH ocnobohema 1945. roguHe, KOMYHHCTHYKE BiacTu Jyrocnasuje,
W3 MICOJOMIKAX W/WIM HEKHX IPYrHX NoOyna, IpaBa HaceJbeHWKA M KOJOHHCTA Ha
KocoBy m MeToxuju HHCY cMmarpaje 3aKOHHTO CTCYCHHMM IpaBuMa. HOBU ommTu
CBOjJUHCKH JUCKOHTUHYHUTET Ha KocoBy u Metoxuju, ycneauo je 1999. roaune, HakoH
mro je IlpuBpemena ympaBa VYjeauwenux Hamuja (YHMUK), perpoakTuBHO
nponucana aa je Ha KocoBy u Meroxuju "Baxehe mpaBo koje je Omino Ha cHasu 22.
mapra 1989. rogune". Cnenehu nuckoHTHHYHTET, Oenexxumo (pebpyapa 2008. roaune,
KaJa je yCIOCTaBJbeH KBa3U-TIPABHHU CUCTEM all0aHCKUX CELlECHOHUCTHYKHIX BIACTH.
ITpoMene cyBepeHe BIacTH Ha jeHOj TEPUTOPUjH, paBHE WK (aKTUUKe, HE O cMee
Ja yTH4y Ha CyJOMHY 3aKOHHUTO CTEUEHHX NpaBa, HATH Aa, y TOM MOTJeNy, YIHHE
[IPaBO CBOjHHE "CIYIIKUHOM" WM "KOJIaTePaHOM IITETOM" TUX IPOMEHA.
Cuna, Ma xoiuko mohiHa W Hemumnocpana Owna (jep "bora He Momu'"), Ma KOJIHMKO
pymmna "kyiae u rpagoBe” W oTtumana Tyhe, TpeAcTaBjba CTamke HEMPUMEPEHO
OUBIJIN30BaHOM NpyITBY ('TparoBu joj cMpie HedosjemTBoM"). MCTOpHjCKH TOKOBU
Hacujba, 3aTUPamba BEKOBHUX TParoBa MOCTOjamba CPICKOT HapoAa U HErOBHX IIpaBa
Ha mpoctopuma KocoBa m MeTtoxuje, Hako OYrOTpajHH, HIAK HUCY jeIHOCMEPHU U
Beuntr. Violentia nemo imperia continuit diu. Kama, jemxor waca, Oyme
BacrocTtaBJbeHa cyBepeHocT PemyOnmke CpOuje Ha KocoBy m MeToxuju, muTama
CBOJUHCKOT TUCKOHTHHYNTETA U H-CHUX NMPAaBHUX U (HAKTUUKUX MOCIEeIUNa, Mopajia Ou
Ia Oyny mpenMeT pasMaTpama M OJUTydHMBamba, Y3 MaKJbUBO OIMEpPABam-€ jaBHOT U
MOjeIMHAYHUX HHTEpeca.
Kmbyune peun: KocoBo m Meroxuja; CBOJUHCKM AUCKOHTUHYHMTETH; 3aKOHUTO
CTe4yeHa npasa.
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PROPERTY DISCONTINUITIES IN KOSOVO AND METOHIJA

In turbulent times, which were more common in Kosovo and Metohija than periods of
peace and social stability, the disputes of the centuries, eagerly awaited by the nation,
only temporarily indicated where what was and whose what was. In medieval Serbia,
there was a period when, in the area of property relations regarding immovable proper-
ty (primarily land), there was a discrepancy between the legal and factual situation.
The legal system at the time tried to avoid or reduce that gap by applying provisions on
the inviolability of heritage and by sanctioning the cases of self-government. However,
the legal system also resorted to reasonable measures to harmonize the legal and factu-
al, which we can now classify as institutions of preservation and obsolescence. During
the Ottoman occupation, the first general discontinuity in property rights occurred with
the abolition of the inheritance system and the establishment of the Ottoman Empire's
feudal system. The law on the regulation of agrarian relations in the former provinces
of Southern Serbia and Montenegro, from 1931, finally abolished feudal property
rights on land. However, during the Second World War, the "right of force™ in the ter-
ritory of Kosovo and Metohija re-established Ottoman’s feudal relations on the land.
After the liberation in 1945, the communist authorities of Yugoslavia, for ideological
and/or other reasons, did not consider the rights of settlers and colonists in Kosovo and
Metohia to be legally acquired rights. In 1999, the United Nations Interim Administra-
tion (UNMIK) implemented a new general property discontinuity in Kosovo and Me-
tohija, retroactively declaring the validity of "the law that was in force on March 22,
1989". The establishment of the quasi-legal system by the Albanian secessionist au-
thorities in February 2008 marked the next discontinuity.

Changes of sovereign power in a territory, legal or factual, should not affect the fate of
legally acquired rights, nor, in this respect, make property rights a "handmaiden™ or
"collateral damage" of those changes.

Violence, no matter how powerful and merciless it is (because it "does not pray to
God"), no matter how much it demolishes "towers and cities" and robs others, repre-
sents a condition inappropriate for a civilized society ("its traces reek of inhumanity").
Despite being long-lasting, the historical trends of violence and the erasure of centu-
ries-old traces of the Serbian people’s existence and their rights in Kosovo and Metohi-
ja are not one-way or eternal. Violentia nemo imperia continuit diu. When, one day,
the sovereignty of the Republic of Serbia is established in Kosovo and Metohija, the
issues of property discontinuity and its legal and factual consequences should be con-
sidered and decided with a careful weighing of public and individual interests.
Keywords: Kosovo and Metohija; property discontinuities; legally acquired rights.
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Joy. op [paeana Jlamjanosuh -
ITpaBHu daxynrer YHuBepsutera y Mcrounom CapajeBy

HEBOJbHO (YOBUYAJEHO) BOPABHUIITE

ITonexap ce yoBjek Halje y cUTyalUju Koja HUje MIPOU3BOJL HETOBUX XTHjeHAa,
paimu ¥ YOIIITe BoJbe. JeaHa ol BwUX je OopaBak (HHU3MUKOT JIMIA Y HEKOM MjECTy,
KOJjH je HACTAa0 HEBOJBHO OJHOCHO Kao ITOCJbEAUNA oapel)eHIX MPUHYITHIX OKOJHOCTH.
IMuTame Koje ce mocTaBiba je cibeaehe: na M JMIEe Koje HeBOJbHO OOpaBH M3BjeCTaH
BPEMEHCKH IIE€pUOJ Yy OJpeheHoM MjecTy Ty MOXKe MMaTu CBOje yoOudajeHo
6opasumre? Jpyrum pujeunma, na nau je moryhe crehu yoOuuajeHo GopaBuiinte y
HOTIIYHOM OJICYCTBY HaMjepe Kao BOJBHOT eneMeHTa? OBO NUTame YCKO je BE3aHO 3a
JUIIeMy Koja ce THYe Tora Jia JId CTaOMIIHO (PU3MYKO NPUCYCTBO onpeheHor Tpajama
ayTOMAaTCKH JIOBOJHU JIO CTHIama yoOudajeHor OopaBuiITa, 0e3 003upa Ha Hamjepy
Kao CcyOjekTUBHU eyleMeHT. MehyTtuM, pasiavka je INTO ce y TOM Cly4ajy
MPETHOCTaBba Ja CYOjeKTHBHH €JIEMEHT IOCTOjH, i C€ MPEUCIUTYje MoTpeda
BeroBor yrephusama. OBJje je, mak, pujed o TOMe Ja JIM MOKe II0CTOjaTH yoOu4ajeHo
0OpaBHUIITE YKOJIMKO (HU3MYKO TPUCYCTBO Y ojapeheHoj npkaBu HHUje pe3yirar
cnoboaHe Bosbe JuIa (Koja camMa MO ceOM UMIIMLHUpa U IOCTOjale HaMmjepe Kao
cyOjeKkTHBHOT eyieMeHTa). Kao O TMOKyIIao OATOHETHYTH OJrOBOp Ha HampHjes
MOCTaBJECHO NUTaE, ayTop y Paay, HOpel NOKTPHHAPHHX CXBaTama, HCTPaxyje H
CYZACKY IpakKcy Be3aHy 3a MOTyhHOCT 3acHHBamba yoOHuIajeHor OOpPaBUILITa MEMO BOJbE
JEIHOT JnIA.

Kbyune pujeun: HeBOJbHO, yoOuuajeHO OopaBWINTe, TPHHYIA, CTEEH
J06pOBOJEHOCTH OOpaBKa.

INVOLUNTARY (HABITUAL) RESIDENCE

Sometimes, a person finds himself in a situation that is not the product of his wishes,
actions, and will. One of these situations is when a natural person stays in a particular
place involuntarily, due to certain forced circumstances. The question arises: can a
person who resides involuntarily for a certain period in a particular place have his ha-
bitual residence there? In other words, is it possible to acquire habitual residence with-
out intention as a voluntary element? This issue is closely related to whether a stable
physical presence of a particular duration automatically leads to the acquisition of ha-
bitual residence, regardless of intention as a subjective element. However, the differ-
ence is that it is assumed that the subjective element exists in that case, but the need for
its determination is questioned. On the other hand, the question here is whether habitu-
al residence can exist even if a person's physical presence in a particular state does not
result from their free will, which inherently implies the existence of intention as a sub-
jective element. To determine the answer to the above question, the paper's author, in
addition to doctrinal understandings, investigates judicial practice related to the possi-
bility of establishing a habitual residence against a person's will.

Keywords: involuntary, habitual residence, enforcement, level of voluntary residence.
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3AIITUTA OCUT'YPAHUKA KAO CJIABUJE YI'OBOPHE CTPAHE ¥
ONLINE CBETY

Jomr ox moueTka paszBoja JAENATHOCTH OCUTypama MOIVIa CE IPAaBUTH pasjHKa
n3mely mpaBHUX pexuMa TpenBUlEHHX 3a OCHTypamba BEIUKHX pPH3HKa H
ocurypama MacoBHHMX pH3MKa. Paszmuke u3mely HaBeJeHHWX NpaBHUX pPeXHMa,
n3mely ocranor, mpomsmiase W3 UMIBEGHHULE Jla Ce KOJI OCHTypama MAaCOBHHUX
pH3MKa HacIpaM OCHTypaBada Halla3H JIMIE KOje MMa MOJI0XKaj cinaduje yroBopHe
ctpane. PakTOpH KOjU HajBHIIE AONPHHOCE YJIO3M OCHUTYypaHHWKa Kao ciaduje
YTOBOpHE CTpaHE Cy 3aCHUTYpHO HETOBO HEIOCENOBamE CTPYYHHX M IPaBHUX
3Hamka, CBOJCTBO OCHTypaBada Kao JHIA Koje c€ NpoPecHOHATHO OaBH
yIpaBjbatbeM PHU3UIKMMA, Ka0 M HAYyMH 3aKJby4dMBama OBOr yroBopa. Takas
0JI0’Kaj OCUI'YpaHHKa KOJl MAaCOBHUX PHU3HKA j€ TOCIEIBbUX HEKOJIHUKO JIeleHH]ja
MOTHBHCA0 HalMOHAIHE M HAJHAIMOHAIHE 3aKOHOZAABalla Jia MyTeM NPUHYAHUX
3aKOHCKUX HOPMH OCUTYpaHUIMMA IIPY>KU HY)KHH JIOJJATHU CTETICH 3aIlTUTE.

Y wmelyBpemeHy, BENUKH JIe0 [OCIOBama, YKbY4yjyhinm U TmocioBame
ocurypasajyhux apymirasa, mpecenuo ce y online cBer, 10k ¢y yroBopHe CTpaHe
Jlajbe MCTHX CBOjCTaBa. AyTOp cTOra LIEHTPaJHHU /10 paja IocBehyje aHammsn
MUTakba Ja JU Cy KJIACHYHM MHCTPYMEHTH 3alllTUTE OCHT'YpaHHWKa Kao ciadwuje
YrOBOpHE CTpaHE JOBOJBHM W a/I€KBAaTHM J]a My HpyXe 3allTUTY U y CIydajy
online ocurypama. Iloceban ¢okyc je CTaBbeH Ha MOPEAYrOBOPHY obaBe3y
nHdopmucama ocUrypaHuka, obaBe3y nHpopmIcama TOKOM Tpajama yroBopa o
ocurypamy Kako OM ce YCTaHOBHWJIO Jla JIM C€ MOTY BPIINTH Ha MCTH HA4WH Kao U
KOJl TPaAMIMOHAJIHUX YrOBOpa OCHIypama WJM Jia Cy MaK MOTpeOHU Npyraduju
MEXaHM3MHU 3alTUTe ocurypanuka. Ca THM LWJbEM Je0 paga je mocBeheH u
aHanM3u nponuca EBporicke yHUje KOju Cy JOHETH Ca IIMJbeM TpYXKamba 3alliTHTe
OCHUTYpaHHIMMa HE3aBUCHO OJ TOTa KOjUM Cy KaHAJIUMa JUCTPUOYIIUje JOLUH 10
IPOU3BO/IA OCUTYPamha.

Kmbyune peun: Ocurypame, Online; 3amruTa notpomaya; OUHAHCHjCKE YCIyTe;

Kananu auctpudynuje ocurypama.

PROTECTION OF POLICYHOLDERS AS THE WEAKER CONTRACT-
ING PARTY IN AN ONLINE WORLD

Since the early development of the insurance industry, a distinction has been made
between the legal regimes applicable to large risks and those applicable to mass
risks. The differences between these legal regimes arise mainly from the fact that
in mass-risk insurance, the policyholder is typically a weaker contractual party.
The factors that significantly contribute to the role of the policyholder as the
weaker party include their lack of professional and legal knowledge, the insurer's
status as a professional risk manager, and the manner in which the contract is con-

“ m.glintic@iup.rs.
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cluded. This position of the policyholder in mass risk insurance has motivated
national and supranational legislators over the past few decades to provide neces-
sary additional protection through mandatory legal norms.

Meanwhile, a significant portion of business operations, including those of insur-
ance companies, have transitioned to an online environment, despite the character-
istics of the contracting parties remaining unchanged. The author thus dedicates
the central part of the paper to analyzing whether traditional instruments for pro-
tecting policyholders as the weaker party are sufficient and adequate to provide
protection in the case of online insurance. Special focus is placed on the pre-
contractual duty to inform the policyholder and the duty to provide information
during the term of the insurance contract in order to determine whether these can
be performed in the same way as in traditional insurance contracts or if different
mechanisms are needed to protect the policyholder. With that in mind, part of the
paper is also dedicated to analyzing European Union regulations aimed at provid-
ing protection to policyholders, regardless of the distribution channels through
which they accessed insurance products.

Keywords: insurance; online; consumer protection; financial services; distribution

channels.
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COHABITING PARTNERS AND CONTRACTUAL REGULATION OF
THEIR PROPERTY RELATIONS

This article explores certain legal and social aspects of marriage and
cohabitation, focusing on their implications for property rights. While
marriage is a clearly defined institution subject to strict formal requirements,
cohabitation lacks such formality. The absence of formal legal requirements
for cohabitation poses challenges in proving the existence and duration of
cohabitation relationships. This creates uncertainty for cohabiting partners and
third parties alike, particularly regarding ownership and transfer of property.
The author highlights the need for a legal mechanism that would enable
cohabiting partners to regulate their property relationships more effectively,
similar to the arrangements available to married couples. A legal framework
should be established to allow for the conclusion of property agreements
specifically tailored to cohabitation relationships, thereby addressing the
current gap in legal regulation. The introduction of property agreements for
cohabiting partners represents a crucial step towards strengthening legal
certainty and predictability in property matters. Such agreements would enable
partners to define their rights and obligations in advance, reducing the risk of
future disputes and ensuring a fairer division of property in the event of the
relationship's termination. The author concludes that the introduction of
property agreements for cohabiting partners is merely one step towards a
comprehensive reform of family law. Further research and legislative changes
are needed to provide more comprehensive protection of the rights and
interests of cohabiting partners. By addressing these legal gaps, the proposed
changes would provide greater clarity and stronger legal protection for
cohabiting partners as well as for third parties involved in legal relationships
with them.

Keywords: cohabitation; property rights; legal recognition; cohabitation

agreement; legal security.
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BAHBPAYHH ITAPTHEPH U YTOBOPHO YPEBEIbE
MEBYCOBHUX UMOBHUHCKHUX OJHOCA

Unanak WCTpaxyje TOjeJMHE TpaBHE M JpPYIITBEHE AacleKkTe Opaka W
BaHOpauHe 3ajenHulle, Gokycupajyhu ce Ha BHUXOBE OCIEIUIIE 10 UMOBHHCKA
mpaBa. Jlok je Opak jacHO neduHHCaHa WHCTHUTYLIMja YCJIOBJbEHA CTPOTHM
3axTeBHMMa (opMme, TO HHUje Ccy4aj ca BaHOpauHoM 3ajemHurioM. OJCYyCcTBO
(hopMaTHUX TIPaBHUX 3aXTeBa BE3aHWX 3a BaHOpAuyHy 3ajeJHUILY JOBOIU IO
M3a30Ba y JIOKa3UBamy II0CTOjara U Tpajama BaHOpauyHnx onHoca. Haseneno
CTBapa HECUTYPHOCT 3a BaHOpawHe MmapTHepe Kao W 3a Tpeha nwuia, mocebHo y
BE3W Ca BIACHUIITBOM W TPEHOCOM HMMOBHHE. AyTOp HCTHUYE TOTpedy 3a
yCIIOCTaBJbakhEM IIPABHOI MexaHu3Ma koju he omoryhutu BaHOpadHUM
napTHepuMa Ja e(pHKacHHje PETryJIHIly CBOje MMOBHHCKE OIHOCE, CIMYHO
OHHMMa KOjU Cy JOCTYITHH OpadHuM mapoBuMa. [loTpeOHO je ycmocTaBHTH
NpaBHA OKBHp KOjU OM oOMOryhHo 3akjbydHBame YroBopa O HWMOBHHH,
crenu¢puuHO mpunaroleHrux 3a BaHOpauHe 3ajeHUIC, KAKO OU ce OTKIOHHO
mocTtojehim HemocTarak TpaBHE peryjlaTHBe y OBOj oOiacTH. YBoleme
MMOBHMHCKOT YTrOBOpa 3a BaHOpa4yHe MapTHepe IPEeICTaBba KJbYYHH KOpaK Ka
jadamy NpaBHE CHT'YPHOCTH M TPEIBHAJEUBOCTH MMOBHHCKHX ofHoca. OBaj
yropop Ou omoryhwo mapTHepuMa Ja yHarpen Je(GHHHUINY CBOja TpaBa H
obaBeze, cMmamyjyhn pusmk on Oyayhmx crmopoBa W ocurypaajyhu
MpaBUYHUjy TIOAjely WMOBHMHE Yy CIydajy MpecTaHKa 3ajeqHuIe. AyTop
3aKJpydyje Ja je yBoheme MMOBHHCKOT YyroBopa 3a BaHOpavHe MapTHEpe camo
jeIaH Kopak Ka cBeoOyxBaTHOj pedopmu mopomudHor mpasa. IlorpeOHa cy
Jlajba MCTpaXMBamba M 3aKOHOJABHE IPOMEHE Kako O ce IITO MOTIyHHje
3alITUTHIA TIpaBa M HMHTEPECH BaHOpayHUX MapTHepa. PemaBameM OBHUX
MpaBHHUX TPa3HHHA, MPEJIOKEHE MpoMeHe Om o00e30emmie Behy jacHohy u
jady mpaBHY 3allITUTY 3a BaHOpauHe mapTHepe, ajiu W 3a Tpeha nuia koja ca
BUMa CTYIIajy y IpaBHE OJHOCE.

Kibyune peun: BanOpauna 3ajennuima; VMoBuHCcka TmipaBa; [IpaBHO

IIpU3HaKBE; YTOBOp 0 UMOBUHM; IIpaBHa CUTypHOCT.
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Penybnuxke  Cpouje  npema  Yeoeopy o0  peamusayuju U QUHAHCUPARLY
Hayunoucmpaxcusauxoe paoa HUO y 2023. 200unu (esudenyuonu 6poj: 451-03-47/2023-
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REZULTAT KORISTENJA GENERATIVNE VJESTAKE
INTELIGENCIJE KAO SUI GENERIS KOLEKTIVNO AUTORSKO
DJELO PRERADE

Treniranje ,large language modela“ (LLM-ova) za potrebe generativne vjesStacke
inteligencije (gAl) neophodno podrazumjeva koristenje materijala koji mogu biti
predmetom autorskopravne zastite. Pruzaoci usluga gAl koji korite takve modele
argumentuju da se ovim procesom vr§i samo automatizovano rudarenje teksta i
podataka (S$to je argumentovano dozvoljeno sadrzinskim ograni¢enjem u EU, a
predlozenim izmjenama i dopunama bi moglo biti dozvoljeno u buducnosti i u
BiH) te da upotreba gAl ne predstavlja koriStenje autorskopravno zastitivih
elemenata autorskih djela na kojima su LLM-ovi trenirani. Ovo je dovedeno u
pitanje u nedavnoj tuzbi Recording Industry Association of America (RIAA)
protiv Suno-a i Udio-a, pruZzaoca usluge generativne vjestacke inteligencije za
stvaranje muzike. U tuzbi RIAA tvrdi da kroz pazljiv inzZinjering upita korisnika
gAl (prompt inzinjering) su uspjeli da dobiju kao rezultat primjene gAl odnosno
output® bitno slicne instance postojeéih autorskih muzickih djela na kojima su
LLM-ovi trenirani. Ukoliko se tvrdnje RIAA-¢ ispostave istinitim ovo ¢e postaviti
pitanje vrste i prirode autorskopravnog statusa takvog rezultata. Autori
argumentuju da bi se rezultati takve generativne inteligencije mogao smatrati sui
generis kolektivnim autorskim djelom prerade. Budu¢i da se LLM-ovi treniraju na
velikom broju autorskih djela moze se argumentovati da u subsekventnom outputu
nastalom koriste¢i LLM treniran na autorskim djelima je sudjelovao veliki broj
lica koji su autori autorskih djela koja su koriStena za trening LLM-ova.
Rezultirajué¢i outputu koji bi se trebao smatrati autorskim djelom buduéi da nije
nastao djelovanjem gAl sistema (Sto bi imalo rezultat da output nije i ne moze biti
autorsko djelo) ¢e biti stvoreno na podsticaj lica koje postavlja prompt, a u
organizaciji pruzaoca usluge gAl sa rezultiraju¢im subsekventnim pravima i
obavezama ovih lica. Raditi ¢e se o autorskom djelu prerade budu¢i da prompt
korisnika usluge gAl ¢e biti rezultat dodatnog potencijalno stvaralackog
djelovanja fizickog lica koje koristi uslugu, a Sto ¢e potencijalno doprinjeti
autorskopravno zastitive elemente u output. Sui generis priroda ovakvog djela
odrazava Cinjenicu da je proces nastanka takvog djela jedinstven i karakteristiCan
za primjenu gAl. Ovakav pristup bi bio u skladu sa razvojem autorskopravne misli
o razvijanju modaliteta naplate autora c¢ija djela su koriStena kroz sistem
obaveznog kolektivnog ostvarivanja autorskih prava autora ¢ija djela su koriStena

* haris.hasic@pfk.edu.ba
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za treniranje LLM-ova po uzoru na pravo na naknadu za privatnu i drugu vlastitu

upotrebu. Ovako bi i osigurali veéi stepen kontrole za autore Cija djela se koriste

na ovaj nacin.

Kljuéne rijefi: generativna vjeStacka inteligencija, kolektivno autorsko djelo,
large language modeli, autorsko djelo prerade, treniranje.

THE RESULT OF USING GENERATIVE ARTIFICIAL INTELLIGENCE
AS A SUI GENERIS COLLECTIVE AUTHOR'S WORK OF
PROCESSING

Training of "large language models” (LLMs) for the needs of generative artificial
intelligence (gAl) necessarily implies the use of materials that may be subject to
copyright protection. The gAl service providers who use such models argue that
this process only performs automated text and data mining (which is arguably al-
lowed by the content restriction in the EU, and with the proposed amendments
could be allowed in the future in BiH as well). an They also insistd that the use of
gAl does not constitute the use of copyright-protected elements of author's works
on which LLMs were trained. This was challenged in a recent lawsuit filed by the
Recording Industry Association of America (RIAA) against Suno and Udio, a
provider of generative artificial intelligence services for music creation. In the
lawsuit, the Recording Industry Association of America (RIAA) asserts that by
meticulously crafting the queries of gAl users, a process known as prompt engi-
neering, they were able to obtain, through the application of gAl, essentially simi-
lar instances of existing author's musical works, which served as training for the
LLMs. If the RIAA's claims turn out to be true, this will raise the question of the
type and nature of the copyright status of such a result. The authors argue that the
results of such generative intelligence could be considered a sui generis collective
author's work of processing. Given that LLMSs receive training from a vast array of
author's works, it's plausible to argue that a significant number of authors who
contributed to the training of LLMs took part in the ensuing output. The resulting
output, which should be considered a work of authorship, was created at the insti-
gation of the person who sets the prompt and in the organization of the gAl service
provider, with the subsequent rights and obligations of these individuals. It will be
an author's work of processing, since the prompt of the user of the gAl service will
be the result of additional potential creative activity of the natural person using the
service, which will potentially contribute copyright-protected elements to the out-
put. The sui generis nature of such a work reflects the fact that the process of crea-
tion of such a work is unique and characteristic for the application of gAl. This
approach aligns with the evolving copyright philosophy, which aims to develop
payment modalities for authors whose works are used. This could be achieved
through a mandatory collective exercise of the copyright of authors whose works
are used for training LLM students, modeled on the right to compensation for pri-
vate and other personal use. This way, they would ensure a greater degree of con-
trol for the authors whose works are used.

Keywords: generative artificial intelligence, collective author's work, large lan-

guage models, author's work of processing, training.
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CAPAJIIbA CBJETCKE TPTOBHUHCKE OPTAHU3ALMJE (WTO) 1
CBJETCKE OPI'AHU3AIIMJE 3A UHTEJIEKTYAJIHY CBOJUHY
(WIPO) IPUJIMKOM 3ALITUTE UHTEJEKTYAJIHE CBOJUHE

Heonxoana je jaua HMHCTHUTYLMOHAlHA KoopauHanuja usmely mehyHapomHux
opraHuzaiyja Kako Ou ce npeBa3uilia HHCTUTYIIMOHAIHA H30JIalija U KaKko Ou ce
OJIAKIIAJIO HCIYHhaBambe MOCTABJbEHUX LHJbEBA y CPOAHUM obiactiMa. Y TOM
cmucny, pasmorpuhemo capamwmy WTO u  WIPO npunumkom 3amrture
HHTEJICKTyallHe CBOjHHE Y Mel)yHapoIHHM OKBHpUMA.
Y XIX u XX Bujeky pa3Boj MelyHapomHOT TpaBa WHTENCKTyalHE CBOjHHE
onsujao ce mpeeHcTBeHO y okBUpY WIPO. Vjenumenn mehynapoman Ompowm 3a
samruty uHTenekryamHe cBojune (BIRPI) je mperxomaumk WIPO-a koju je
YCIIOCTABHO CBOjY CKCKIY3WBHY YIpaBy HaJ CTBapameM INIOOATHUX HOPMH
unrenekryande cpojune. WIPO je 1974. roamHe mnocTao crenujarn3oBaHa
opranmzanyja YH. WIPO anmunuctpupa ca BehinHom mel)yHapoaHux yroBopa u3
obOmactu mpaBa uHTenekTyasnHe cojune. WTO je NpUIMKOM CBOI' OCHHMBamba
ycBojuo CrnopasyM O TPrOBHHCKMM acleKTHMa MpaBa WHTEJIEKTyallHe CBOjHHE
(TRIPS cnopa3ym) koju je yKJBYYHO CYIITHHCKE HOPME HHTEIEKTyalHE CBOjHHE
koje je passuo WIPO, anu je takole yHanpeauo je u npormpuo nocrojehie Hopme.
VYiiora WTO y 3aiuTuTé MHTEJEKTyaJ He CBOjUHE HEH30je)HO 3axTjeBa MPOLjeHy
MOJIUTHKA KOje Cy BaH JIOMEHA WHTENICKTyalHe CBOjHHE, ajl Koje MH(OPMHULIY
WA yTUYy Ha IMIDIEMEHTANHUjy U ycKiIal)eHocT ca HopMama canpkanuM y TRIPS
CIIOpasyMmy.
[osesanoct WTO u WIPO-a je yumeHHIIa caBpeMEHHX EKOHOMCKHX OIHOCA.
Uzmehy wux je mormucan Cropazym WIPO — WTO xoju ce Moke TyMa4uTH Kao
CTBapame Xujepapxujckor ogHoca usMmely neuje opraummsaimje. Ilojaom WTO
HOpMAaTHBHA W ajAMuHUCTpaTuBHAa nomuHanuja WIPO-a je QynmameHTa IHO
namujerjena. Wmak, WIPO wuma wu3puuur MaHaaT Aa NPOMOBHILIE 3aIlITHTY
MHTEJICEKTYaTHEe CBOjUHE Y CBHjETY KPO3 capalimy m3mely mprkaa.
Kibyune pwujeun: Csjercka TproBunca opraamsamgja (CTO); Csjercka
opranmszanuja 3a uHTenekryamHy csojury (WIPO); TRIPS
criopa3yM; [HTenekTya Ha cBOjHHa.

COOPERATION BETWEEN THE WORLD TRADE ORGANIZATION
(WTO) AND THE WORLD INTELLECTUAL PROPERTY
ORGANIZATION (WIPO) IN THE PROTECTION OF INTELLECTUAL
PROPERTY
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Stronger institutional coordination between international organizations is
necessary in order to overcome institutional isolation and facilitate the fulfillment
of set goals in related areas. In this sense, we will consider the cooperation of
WTO and WIPO in the protection of intellectual property in the international
framework.
In the 19th and 20th centuries, the development of international intellectual
property rights took place primarily within WIPO. The United International
Bureaus for the Protection of Intellectual Property (BIRPI) is the predecessor of
WIPO, which established its exclusive administration over the creation of global
intellectual property norms. In 1974, WIPO became a specialized organization of
the UN. WIPO administers most of the international treaties in the field of
intellectual property rights. At its inception, the WTO adopted the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement), which
incorporated the core intellectual property norms developed by the WIPO but also
improved and extended existing norms. The role of the WTO in the protection of
intellectual property inevitably requires the assessment of policies that are outside
the domain of intellectual property but that inform or influence the implementation
and compliance with the norms contained in the TRIPS Agreement.
The connection between WTO and WIPO is a fact of modern economic relations.
They signed the WIPO-WTO Agreement, establishing a hierarchical relationship
between the two organizations. With the advent of the WTO, the normative and
administrative dominance of the WIPO was fundamentally changed. However,
WIPO has an explicit mandate to promote the protection of intellectual property
worldwide through cooperation between states.
Keywords: World Trade Organization (WTO), World Intellectual Property
Organization (WIPO), TRIPS agreement, intellectual property.
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3HAYAJ JUOEPEHIIMJAIIMJE CYJCKHUX BJELHITAKA U
IMPOIIJEHUTEJBA Y IPUBPEJJHUM CIIOPOBUMA

VY axTyesnHoj Hay4HO] U CTpy4YHO] mocBeheHoCTH Mel)yHapOJHUM 3aXTjeBUMan
Mpernopykama y KojuMa ce HCTHYe TToce0aH 3Havaj U yJora CyJICKUX BjellTaka u
IpYIUX CTPYYHHX 3aHHMama, JellaBa ce Ia M IOopel ONIITe U IoceOHe
JIETUCIIATHBE KOj€ MpaTe OBE JjeNIaTHOCTH, Johe U 10 Mel)ycoOHUX MpemmTama
y npaBuMa, obaBe3aMa M OATOBOPHOCTHMA W TO Hajuyenihe WHHUIIMPAHO CaMHUM
Hapy4HoOIlMMa CYJACKHX BjelTauckha /WU TPOI[jekhHBamka, 300T HEAOBOJHHOT
pasyMujeBama OBUX KOMIUIEKCHHX M Y MHOTO YeMy Pa3IHYMTHX OOJIaCTH,
300r uwera ce y IpakCcH M JelIaBajy HejacHohe, Koje MOTY pe3yaTHpaTd
HaHECEHHMM INTeTaMa CTPaHKaMa y TOCTYIIUMA WM OUTH OCHOB 32 MOIM3ambe
ONTY)KHHX aKara y KOjuMa Ce OCTaBJba CyJOBHMa Jia pHjelle OHO IITO Ou
Tpebajgo Ja je pHjellleH0 Yy caMOM T[IO3MBY 3a BjelITauelhe OJHOCHO
nmpoijjemuBame. IlocMarpame MojeAnHAYHMX CilydajeBa M BHX0BO ,,ad hoc*
TpETHpame HE MPEJICTaB/ba IMOTIYHO pjellickhe MpodieMa, Koje 3axTHjeBa
MOTHYH ¥ IJEJIOBUT Paj Ha pa3Bajamby IMOCTyIaKa CYACKHX BjellITadcHka U
MOCTYyITaKa MpoIjjehHBamkba, MOCCOHO MPOIjeHhHBakba UMOBHHE Y MOCTYIIIMMA
creyaja u nukBupamuje. OBaj pang he TpermpaTm OCHOBHE M TOceOHE
KapaKTepUCTHKe 00je 001acTH, Koje MOTy OMTH Off KOPUCTH CBMMa OHHUMA KOjU
ce cycpehy ca OBHUM CTpykaMa M KOjUMa Cy HHUXOBE yCIyre moTpeOHe, Kao U
MojeIMHIIMMa KOju Cy oBiamheHd jga ce OaBe W BjelTaucHHMa U
IpoljelmuBambeM, Kako OM wu30jermu moryhe 3aKkOHCKE W/HIM CTpydHE
KOHCEKBEHIIe, 0e3 0031pa Ha ayTOPUTET U 3aXTjeBe HApy4YHOlIa.

Kibyune pujeun: Cyncku Bjemrany,[Iporjerantessu, Cioposn, Jlerncnarusa.

THE SIGNIFICANCE OF DIFFERENTIATION OF COURT EXPERTS
AND ASSESSORS IN COMMERCIAL DISPUTES

Despite the general and special legislation accompanying these activities, the
current scientific and professional commitment to international requirements
and recommendations emphasizes the special importance and role of court
experts and other professions, leading to a mutual intertwining of rights,
obligations, and responsibilities. This situation is most often initiated by those
who commission judicial expert reports and/or evaluations, due to insufficient
understanding of these complex but in many respects different areas. This can
lead to ambiguities in practice, potentially causing harm to the parties involved
in the proceedings or serving as the foundation for indictments. This leaves the
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courts responsible for resolving issues that should have been addressed in the
initial invitation for expert testimony or evaluation. Observing individual cases
and their "ad hoc" treatment does not provide a comprehensive solution to the
problem, necessitating thorough and comprehensive work on the separation of
court expert evaluation procedures and assessment procedures, particularly the
assessment of assets in bankruptcy and liquidation procedures. In order to
avoid potential legal and/or professional consequences, regardless of the
authority and requirements of the client, this paper will address the basic and
unique characteristics of both areas.

Keywords: court experts; appraisers; disputes; legislation.
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Cyouja Boacana I'yorceuh
[pencjenank OKpyKHOT IPUBPEIHOT cyAa y bujessnan

3AIITUTA HAYEJIA CABJECHOCTHU U IOMITEKHA Y YTOBOPUMA
Y IIPUBPE/IN

,,Cnoboda ce cacmoju y mome da ce modice
yuHumu cée wmo He wikoou opyzome.”’

JluHamMHKa TpUBpeIHE JjeNaTHOCTH yTHYe Ha TO Ja Ce CTBapajy
WHCTHTYLIMOHAJIHU ¥ 3aKOHCKH YCJOBH Y IPaBLy KOHTHHYHPAHOT pa3BHjama
ciobone ypehuBama MOCIOBHUX OJHOCA, CBE Ca jaCHHM IIMJBEM — OCTBapeHme
npodura. [lakie, mpaBHH TOpeJaK INpUBpeAHHM cyOjektuma omoryhaBa na
¢110601HO, YTOBOPHO ypeljyjy U peryiuiny CBoje MOCIOBHE omHoce. Meljytum, y
YrOBOPHOM TIIOCJIOBHOM OJIHOCY cio00Ja yroBapama HHUje amncoylyTHa H
HeorpanuueHa. C jefHe CTpaHe JOMYyIITa ce CIOO0OJHO HM3paKaBamke YroBOPHE
BOJbE, aJIM C€ C Jpyre CTpaHe BOAM payyHa O OIIUTHM HauelldMa Ha KOojuMa
MOYMBA jaBHH MOPEAK, KOja Ce MIAaK HEe MOTY HapyllIaBaTH BOJAOM IMOjeANHAIA Y
3aCHMBalby M peryiucamy IMoclIoBHUX onHoca. Cyjacka mpakca MO3Haje H
NpUXBaTa NPHHUMI CI000Je yroBapama, aJId W HEONXOJHA OrpaHHYCHA,
HaMeTHYTa 3aKOHOM, Kao 3aLITUTY O] 3J0yI0oTpeda TOr MPUHIKIIA, KOja ce 0JHOCEe
Kako Ha caM 4YMH 3aKJby4eHa YroBopa, TaKO M Ha HEeroBo HcHymeme. Hadeno
caBjecHoCcTH U momTera (bona fides) jeano je o ocHoBHUX Hauena rpaljaHcKor
npaBa Koje IOCEOHO JO0Ja3u JIO0 H3paxaja NMPHIMKOM 3aKJby4HBama yroBopa y
NpUBpEaH. YHHjETO Yy 3aKOH O OOJHUIallMOHUM OJJHOCHMA, KA0 OMIITE Hayeso, uMa
HMITCPATHBHU KapakTep 3a YYECHHKE jeIHOT MOCIOBHOT YTOBOPHOT OJHOCA Y
NpaBIly CIIpevaBarma 3J0ynoTpede CyOjeKTHBHUX NpaBa, IOCEOHO Kajia TyKHUK HE
HCIymaBa CBOje yroBopHe obaBe3e. Haueno caBjeCHOCTH W MOMITCHA UMa H
MOpaJHy KapaKTepUCTHKY, a TO 3Ha4d Ja Ce CIPHjedHr HAHONICHC HempaBae U
HEMPaBUYHUX pjeriea. AyTop OBOra paja, CBOjy Maxmy mnoceehiyje ympaso
MOBpeIM Hayeja CaBjeCHOCTH W MOIITeHa Kao oONuKy 31moymnotpebe ciobome
yroBapama, O 4YeMy CyA MoOpa BOJMTH payyHa [PHIAKOM pjellaBarma
NOjeNMHAYHUX Clly4yajeBa W TyMauema OoIpendu yropopa Te CTBapHE BOJbE
yroBopHux crpaHa. Cyjacka mpakca HAayelo CaBjeCHOCTH W MoLITewma Tpeda
NpUMjCHUBATH HE CaMO Kao OMIITe Haveno, Beh W y CBUM TOjeaMHHM
cllydajeBUMa y KOjUMa 3aKOH O OONUralHOHHM OJHOCHMMAa HCTHYEe MNOTpely
IIOIITHBAaka TOI' Hadcjia, TC Ha Taj Ha4YWH, MPAKTHYHO, MOCTaBJbaTH TPAHUIIC
cno6ojie yropapama Kako Ou ce CripHjedumnia 3710ynoTpeda oBOT Havena.

Kibyyne pujeun: Crnoboma yroBapama; Hadenmo caBjeCHOCTH W TONITEHA;

[ToBpena Havyena caBjeCHOCTH M MOIITEHHA.

* Bozana.Guzvic@pravosudje.ba
"Yn. 4 Hexnapayuje o npasuma uosjexa u epahanuna.
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PROTECTION OF THE PRINCIPLES OF CONSCIENTIOUSNESS AND
HONESTY IN COMMERCIAL CONTRACTS

"Liberty consists of doing anything
which does not harm others."”

The dynamics of economic activity influence the creation of institutional and legal
conditions in the direction of continuous development of the freedom to regulate
business relations, all with a clear objection—making a profit. Thus, the legal
order enables business entities to freely arrange and regulate their business
relationships through contracts. However, the freedom of contract is neither
absolute nor unlimited in a contractual business relationship. On one hand, the free
expression of contractual will is permitted, but on the other, the general principles
underpinning public order are taken into account, which cannot be violated by the
will of individuals when establishing and regulating business relationships.
Jurisprudence recognizes and upholds the principle of freedom of contract but also
acknowledges necessary restrictions imposed by law as a protection against abuse
of this principle, applicable both to the act of concluding a contract and its
fulfillment. One of the fundamental principles of civil law, particularly when
concluding commercial contracts, is the principle of conscientiousness and
honesty (bona fides). Included in the Law on Obligations as a general principle, it
has an imperative character for participants of a business contractual relationship
aimed at preventing the abuse of subjective rights, especially when the debtors fail
to fulfill their contractual obligations. The principle of conscientiousness and
honesty also has a moral dimension, meaning that it prevents injustice and unfair
solutions. The author of this paper focuses on the violation of the principles of
conscientiousness and honesty as a form of abuse of freedom of contract, a matter
that courts must consider when resolving individual cases and interpreting contract
provisions, as well as the real will of the contracting parties. Jurisprudence should
apply the principle of conscientiousness and honesty not only as a general
principle but also in all specific cases where the Law on Obligations emphasizes
the necessity of adhering to this principle, thereby practically setting the limits of
freedom of contract in order to prevent misuse of this principle.

Keywords: freedom of contract; principles of conscientiousness and honesty;

violation of the principles of conscientiousness and honesty.

“ Article 4 of the Declaration of the Rights of Man and of the Citizen
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Buwu acucmenm mp Tujana Bahosuh
[IpaBHu daxynrer YHuBep3urera y Mcrounom CapajeBy

O 3HAYAJY HHCTUTYTA TAPAHIIUJE Y OBJIMT'ATMOHOM IIPABY

INapannuja npencraBba NpaBHU HHCTUTYT KOJH j€ JAaHAcC ommuTenpuxBaheH y CBUM
MIPaBHUM CHCTEeMHMa. 3Ha4aj OBOT MHCTHTYTA 32 OOJHUTalMOHO MIPaBO je U3y3eTHO
Bemukn. OH CIy)KH Kao HWHCTPYMEHT 3alliTUTE jEAHOT OJ Haj3HadajHHjHX
NpUHOMIA OOJMIallMOHOT TIpaBa, IPHHIMWIA jeIHAKES BPHjEAHOCTH Yy3ajaMHHX
JlaBama jep ce momohy mera KoI ABOCTpaHO 00aBEe3HMX YrOBOpa YCIOCTaBJba
HapylIeHa paBHOTEXa VY Yy3ajaMHHM TpecTandjama. Ibume ce o006e30jehyje
KBAJIUTET KyIUbeHe cTBapu. Kpo3 oBaj pax ykasahemMo Ha TO Ja HMHCTHTYT
rapaHnyje HHje WCKJBYYMBO y CIY)KOHM 3amTHTe Kymma, Beh ma u mpomsBohauu
OJIHOCHO IPOAABIU po0e MMajy OJ1 Fhera 3HaYajHEe KOPUCTH.

Kibyune pujeun: lapaniyja; 3uaqaj; Kyna; [Iponasair.

ON THE IMPORTANCE OF THE GUARANTEE INSTITUTE IN THE
LAW OF OBLIGATIONS

The guarantee represents a legal institute that is now widely accepted in all legal
systems. The significance of this institute for the law of obligations is extremely
high. It serves as an instrument for protecting one of the most important principles
of the law of obligations—the principle of equal value of mutual considerations. It
helps restore disturbed balance in mutual prestations in bilaterally binding
contracts. It ensures the quality of the purchased item. Through this paper, we will
point out that the guarantee institute is not exclusively in the service of buyer
protection, but that producers and sellers of goods also have significant benefits
from it.

Keywords: guarantee, significance, buyer, seller.
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Buwu acucmenm Bophe Hepuwuh, mp
[IpaBHu paxynrer YHuepautera y Vicrounom CapajeBy

AJITEPHATUBHO PJEITABAIE IIOTPOINAYKHX CIIOPOBA Y
ITPABY PEITYBJIMKE CPIICKE

[MpouecHn acnekTW 3amITUTE TOTpOIIaya IIOJjeHAKO CYy BaXHM Kao U
MaTepHjaTHONpaBHU acnieKTH. OOMM U KapakTep IpaBa KOjH IOTPOLIAYH UMajy He
3Ha4Ye MHOTO aKO HE ITOCTOjH aIeKBAaTaH IOCTYIAK Y KOME ¢ OHa MOTY OCTBAPHTH.
Y HOBHje BpHjeMe CBE BHUIIE CE IPOMHIIIBA U YBOJE PA3IMYUTH IIOCTYIILHU KOjH CY
aNTepHATHBAa pjellaBamby CIIOPOBa Mpex Ap:KaBHUM cynoM. OnaBHO je cxBahieHO
Jla je OCTBapHBambe IpaBa Mped Jp)KaBHUAM CYAOM 3a IOTpOLIavya BPJIO TEroOHO,
300r CHOPOCTH M KOMIUIMKOBAHOCTH NpOLEAYpe U, KOHa4YHO, 300T BHCOKHX
TPOILKOBA, KOJU HUCY CaMO y HOBIY. TH alNTepHATHBHU IOCTYIIH Cy Y OOJIUKY
MeMjalije, OMHOCHO KOHIMjaldujaldje WM apOuTpaxe, a HajOobe Kama y
3aKOHOJIABCTY IOCTOj¢ MAapayeiHO, jeAHU Mopei Apyrux. Melytum, momrTo je
[JIaBHA OJJIMKA MOTPOIIAYKHX YroBopa mojpeljeH Moiokaj MmoTpolrada mnpeMa
TProBIly, OHJA je MOTPEOHO OBE IOCTYIKE IPHIATOUTH TO] PEATHOCTH, KaKo OH
ce y mro Behoj Mjepu ycrocTaBro paBHONpaBaH oxHoc Mely yroapauuma. Ocum
TOTa, Y JaHAIIKE BPHUjeMe IIOTPEOHO je HCKOPUCTHUTH pa3anduTe MOryhHOCTH KOje
HYAU CaBPEMEHO EJIECKTPOHHYKO APYIITBO M HHTEPHET U YBECTH EIEKTPOHCKO
pjemaBama cropoBa. Y mpaBy PemyOmuke Cpricke, y 3akoHy O 3allTHTH
noTpolnaya, npensubheH je jelaH MOCTyNMaK pjeliaBama IMOTPOILAYKHX CHOPOBa
mpen ApOWTpaXHHM OJOOPOM 3a TOTPOIIAYKEe CIIOPOBE KOjU Jjeiyje Ipu
IMpuBpennoj komopu Penybnuke Cpricke u mpen ApOuTpakHOM onxdopy 3a
MOTPOIIIAYKe CIOPOBE MPU 3aHATCKOMPEy3eTHUUKOj kKoMopu Pemybiuke Cpricke.
Taj moctymak je y OCHOBH apOUTpaxkHH, jep je oIyka KomucHje obaBesyjyha 3a
CTpaHke y cropy. Y 3akoHy He IOCTOjU jEIHOCTaBHHMjU M Op)KH MOCTYyNaK
pjeliaBama CHOpoBa IITO T'a, 0 OBOM IUTaky, YUHU MPHIMYHO 3a0CTAIUM 32
NIPaBHHUM pjellemhuMa JOHECEHUM Ha €BPOIICKOM KOHTHHEHTY.

Kmbyden pujeun: Ilorpomaukm cropoBu; Menunjanuja; Konnujanujammja;

[Morpomauka apOurpaxa.

ALTERNATIVE RESOLUTION OF CONSUMER DISPUTES UNDER
THE LAW OF THE REPUBLIC OF SRPSKA

Procedural aspects of consumer protection are as important as substantive legal
aspects. The scope and nature of the rights that consumers have do not mean much
if there is no adequate procedure in which they can be exercised. In recent times,
various procedures are increasingly being considered and introduced, which are an
alternative to resolving disputes before the state court. It has long been understood
that exercising rights before the state court is very difficult for the consumer due

* djordje.perisic@pravni.ues.rs.ba
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to the slowness and complexity of the procedure and, finally, the high financial
and other costs. Those alternative procedures are in the form of mediation, that is,
conciliation or arbitration, and it is best when they are included in the legislation
simultaneously. However, since the main feature of consumer contracts is the
subordinate position of the consumer to the merchant, it is necessary to adapt these
procedures in order to establish an equal relationship between the contractors to
the greatest extent possible. Furthermore, in today's world, it is crucial to leverage
the diverse opportunities provided by the modern electronic society and the
Internet, including the introduction of electronic dispute resolution. The Law on
Consumer Protection in the Republic of Srpska provides a procedure for resolving
consumer disputes before the Arbitration Committee for Consumer Disputes at the
Chamber of Commerce of the Republic of Srpska and the Arbitration Committee
for Consumer Disputes at the Chamber of Crafts and Enterprises of the Republic
of Srpska. That procedure is basically arbitration, because the commission's
decision is binding for the parties in dispute. There is no simpler and faster dispute
resolution procedure in law, which, in this particular case, lags behind the legal
solutions adopted on the European continent.

Keywords: consumer disputes; mediation; conciliation; consumer arbitration.
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Buwu acucmenm Heana Jlasapesuh, ma
[IpaBHu daxynrer YHuBep3urera y Mcrounom CapajeBy

MAKCHUMAJIHA XUIIOTEKA 1 HEITIOCPEJJTHA U3BPIIHOCT

Kao jemno ojn HajaktyenHujux cpezncraBa oOes0jeherma, xumoreka cBOjy
IIpaBy BpHjEIHOCT MOKa3yje y (asu meHe peanusalyje, OJHOCHO y OHOM MOMEHTY
KaJa JTy>KHHUK IO JIOCIjeJIOCTH MOTPAXKUBaka HE U3MHUPH AYT IIPEMa MOBjEPHOLLY.
Hapagro, miyp moBjeprona je ma obe30jelieHo moTpakuBame Op30 W ePUKACHO
Hamupu. Mmajyhun y Buay ma y ciydajy Kazma TMOBjepHiIal] MMa HETOCPEIHO
M3BPIIHY XUIIOTEKYy HE MOpa Ja BOJAHM NMAapHUYHM MOCTYNAaK, Kako OM MCX0J0Bao
CYICKY OIUTyKy Ha OCHOBY Koje OW, Ka0o W3BpIIHE HCIIPaBe, IMOKPEHYO CYICKO
U3BpLICHE Ja OM ce KOHAaYHO HAMHPHO, OH TUME A00HWja BENMKE ITOTOJHOCTH
y3uMajyhu y 003up Jja HapHUYHU MOCTYIIIH, 110 PABUITY, TPajy NPEAyTo.

JIoK je KOJ KJIaCHYHE XMUIIOTEKEe HECIIOPHO Jia ce 3acHUBA Y (hopMH HOTapCKU
oOpaljeHe ucrpaBe Koja HCIyHaBa CBE YCJIIOBE M3BPIIHE HCIpPaBE, 300T MPHUPOJIC
MaKCHMaJlHE XHUIIOTE€Ke, KOJ KOje HHje M3BjeCHO KOJIMKa je TayHO BHCHHA
MOTPaXXHBama, [TUTAkE je J1a JIM U MO KOJUM YCIoBUMa OM MOIJIa Jja Ce 3acHyje
Kao HETOoCpeIHO WU3BpIIHA. Hamm MO3UTBHONPaBHHM MPONHCH HE Caapike
U3PUYNTY OApendy O ToMe, Ka0 HM O MHOTMM JpyrMM IHTamuMa Koja ce
MIOCTaBJbajy y BE3W OBOT NPaBHOT MHCTUTYTA, jep ,,0CKyIHa oxpenda Koja yBoan
MOryhHOCT H-EHOT 3aCHUBaka HU Ha jeTHO O HHX HE Jjaje KOHKPETaH OAr0BOpP.

Mebhyrum, y3umajyhu y 003up meHe ClielupUIHOCTH Y OJHOCY Ha KIACHYHY
XHIIOTEKY, BEJIMKY 3aCTYIIJBEHOCT y TPaKkcH, a mocedHo uMajyhn y Buay na Hae
[paBoO He MO03HAaje HEaKILECOPHA 3aI0KHA MpaBa, OMI0 OM HEONXOIHO JeTaJbHHje
HOPMHUpATH OBaj MPAaBHU MHCTUTYT. AyTop he y paau mokymary AaTi OAroBOp Ha
jEeAHO o/ “OTBOpPEHUX” NHTaka, KOHKPETHO MOryhHOCTHM Na ce W MakcumalHa
XHIIOTeKa 3acHyje y (opMu HOTapcku oOpaljeHe n3BpIIHE HCIPaBe.

Kibyune pujeun: Kracmuna xwumorexa; MakcuManHa xumnoTeka, Hortapcku
obpahena ucnpasa; HenmocpeaHo NpUHYIHO U3BPIICHE.

MAXIMUM MORTGAGE AND IMMEDIATE ENFORCEMENT

As one of the most current means of security, the mortgage shows its true
value in the phase of its realization, that is, at the moment when the debtor fails to
settle the debt to the creditor when the claim is due. Of course, the creditor's goal
is to settle the secured claim quickly and efficiently. When the creditor possesses
an immediately enforceable mortgage, he eliminates the need for litigation to
secure a court decision. Based on this enforceable document, he can initiate court
enforcement to finalize the settlement. As a result, he reaps significant benefits,
particularly considering the typically lengthy duration of civil proceedings. While
it is undeniable that a classic mortgage takes the form of a notarized document that
satisfies all the requirements of an enforceable document, the nature of a

* ivana.lazarevic@pravni.ues.rs.ba.
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maximum mortgage, where the exact amount of the claim is uncertain, raises the
question of whether and under what conditions it could be deemed directly
enforceable. Our positive legal regulations do not contain an explicit provision on
this, as well as on many other questions that arise in connection with this legal
institution, because the "scarce" provision that introduces the possibility of its
establishment does not give a concrete answer to any of them. However,
considering its unique characteristics compared to the classic mortgage, its
widespread use in practice, and the fact that our law does not acknowledge non-
accessory liens, a more detailed regulation of this legal institution is required. In
the paper, the author will try to answer one of the "open™ questions, namely the
possibility of establishing a maximum mortgage in the form of a notarized
executive document.

Keywords: classic mortgage, maximum mortgage, notarized document,

immediate enforcement.
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Armina Cunjalo LL.M
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EU Al AKT | GDPR - NOVI 1ZAZOVI USKLADENOSTI

Umijetna inteligencija (Al) se u posljednjem periodu intenzivno razvijala te je
svojim razvojem jednako brzo transformisala na¢in zivota, rada i komuniciranja.
Kako se Al sistemi sve viSe integriSu u svakodnevni Zivot ljudi, zabrinutost oko
zastite licnih podataka i etickih principa upotrebe Al zauzima centralno mjesto
interesovanja, kako sa nau¢nog, tako i sa prakitcnog stajalista. U EU, zakonodavci
su odgovorili mrezom propisa koji imaju za cilj osigurati eticki razvoj Al, zastititi
licne podatke, ali i sva druga relevantna ljudska prava i slobode. U prilog tome
govori Cinjenica da su nakon dugogodiS$njih konsultacija i pregovora kreirali
Zakon o umjetnoj inteligenciji (dalje: Al Akt), Direktivu o odgovornosti za
umjetnu inteligenciju (AILD), $to uz ve¢ postojeCu Uredbu o zastiti liénih
podataka (GDPR) predstavlja respektabilan pravni okvir. Medutim, primjena i
medusobna korelacija ovih pravnih akata nije do kraja jasna i uskladena te takva
pravna pozicija moze stvoriti izazove i nesigurnosti za korisnike, dobavljaée i Al
sistema i subjekte podataka ¢iji se li¢ni podaci obraduju kroz ove sisteme. 1z
naprijed navedenog proizilazi da je neophodno dobro poznavati odredbe Al Akta,
ciljno tumaciti iste, a sve u cilju najviseg stepena uskladivanja sa GDPR-om —
zaStitom licnih podataka. Akcenat na vaznost zastite licnih podataka stavljena je
donosenjem GDPR-a, no postavlja se pitanje, da li su licni podaci, eventualno, u
nekoj mjeri ugrozeni donosenjem Al Akta? U ovom radu, uporednom metodom,
bit ¢e prikazane sli¢nosti i razlike GDPR-a i Al Akta, a u kontekstu zastite li¢nih
podataka. Takoder, bit ¢e opseznije predstavljena interakcija izmedu dva
regulatorna okvira u navedenom podrucju zastite licnih podataka podataka i
umjetne inteligencije: GDPR i Al Akt, koriste¢i se ciljnim tumaéenjem odredbi
prikazujuéi namjeru njihove primjene. Oba propisa imaju za cilj da zastite prava
pojedinca i promoviSu eticke standarde, ali se bave razli¢itim dimenzijama
tehnologije 1 njenog uticaja na drustvo. U radu ¢e biti govora o tome kako se
principi zastite podataka GDPR-a primjenjuju na Al sisteme, posebno u oblastima
poput automatskog donosenja odluka i profiliranja. Bit ¢e istaknuti izazovi koje Al
postavlja u odnosu na tradicionalne norme zastite licnih podataka i potrebu za
uskladivanjem GDPR-ovog pristupa usmjerenog na podatke i fokusa Al Akta na
tehnologiju. Kroz rad, bit ¢e identifikovani potencijalni sukobi i izazovi koji
proizlaze iz interakcije izmedu GDPR-a i Ai Akta. Na primjer, dok GDPR nalaze
minimiziranje podataka i ograniavanje svrhe, Al Akt moze zahtijevati opsezno
prikupljanje podataka za obuku Al sistema, $to dovodi do eventualnog sukoba
izmedu privatnosti i inovacija. Zaklju¢no, rad ¢e ponuditi i odredene sugestije za
uskladenost navedena dva propisa u cilju njihove §to efikasnije primjene.

Kljuéne rijeci: Uskladenost; GDPR; EU Al Akt; Poslovanje.
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EU AI ACT AND GDPR-NEW COMPLIANCE CHALLENGES

Recently, the rapid development of artificial intelligence (Al) has transformed the
ways we live, work, and communicate. As Al systems increasingly integrate into
everyday life, concerns about personal data protection and the ethical use of Al are
becoming central to both scientific and practical discussions. In the EU, legislators
have responded with a network of regulations aimed at ensuring the ethical devel-
opment of Al, protecting personal data, and safeguarding other relevant human
rights and freedoms. This is evidenced by the creation of the Artificial Intelligence
Act (Al Act), the Directive on Al Liability (AILD), and the existing General Data
Protection Regulation (GDPR), which together form a substantial legal frame-
work. However, the application and interrelation of these legal acts are not entirely
clear and harmonized, which can create challenges and uncertainties for users,
providers, Al system operators, and data subjects whose personal data are pro-
cessed by these systems.Therefore, it's crucial to fully comprehend the Al Act's
provisions and interpret them in a way that maximizes compliance with the
GDPR—personal data protection. The adoption of the GDPR has emphasized the
importance of personal data protection, but it raises the question of whether the Al
Act might compromise personal data to some extent. This paper will use a com-
parative method to highlight the similarities and differences between the GDPR
and the Al Act, particularly in the context of personal data protection. It will also
provide a detailed presentation of the interaction between these two regulatory
frameworks in the field of personal data protection and artificial intelligence: the
GDPR and the Al Act, using a targeted interpretation of their provisions to illus-
trate their intended application. Both regulations aim to protect individual rights
and promote ethical standards, but they address different dimensions of technolo-
gy and its impact on society. The paper will explore the application of GDPR data
protection principles to Al systems, particularly in areas like automated decision-
making and profiling. It will highlight the challenges Al poses in relation to tradi-
tional data protection norms and the need to reconcile GDPR’s data-centric ap-
proach with the AI Act’s focus on technology. The paper will identify potential
conflicts and challenges arising from the interaction between the GDPR and the
Al Act. For instance, while the GDPR mandates data minimization and purpose
limitation, the Al Act may require extensive data collection for training Al sys-
tems, potentially leading to a conflict between privacy and innovation. Finally, the
paper will offer suggestions for aligning these two regulations to ensure their most
effective implementation.

Keywords: compliance; GDPR; EU Al Act; business.
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Ipogh. dOp Bradumup Yonoeuh
IIpaBHu akynter YHuBep3uTera YHHOH beorpan

I'VBUTAK IIPABA U3 OBABE3HOI' OCUT'YPAIBA
Y CAOBPARAJY

Kanm roBopuMo 0 00aBe3HHMM OCHTYpHHMa y caoOpahajy, ©UMamMo y BHUIY
OCHUTypame OJ OATOBOPHOCTH BJIACHHKA MOTOPHHX BO3WIa 3a INTETY
npuuumbery Tpehum snunuma. 3akoHonmaBcTBo Pemybnuke CpOuje ompebhyje
KOjU Cy TO clly4ajeBH Kaja he ocurypaHuK M3ryOUTH MpaBo Koje je oxpeheHo
YTOBOPOM W OHH C€ Be3yjy 3a HeaJeKBaTHO M HEIO3BOJFCHO KopuImheme
MOTOPHOT BO3WJIa, MCIPABHOCT MOTOPHOT BO3MJA, 3a KOjy j€ OJrOBOpaH
BJIACHHMK KCTOI, OJHOCHO OCUTYpaHHK, 3aTHM BO3a4yKy J03BOJYy, M3pedecHe
Ka3He 3a Mpekpmaje y caoopahajy, yTHIlaj OCHTypaHHKa Ha OCUTYPaHHU CIIy4a],
OITHOCHO cao0OpahajHy HeE3roay, Kao M IIOHAIlAlb€ OCUTYpaHWKa HaKOH
caoOpahajue Hesroze. OBU clly4yajeBH MPEACTaBIbajy YCIOBE 32 UCKIbYUEH-E U3
OCHTYpama, Tj. CHUTyalHje Kaga ocurypaBajyhe IpyliTBo, OJIHOCHO
ocurypabad Hehe OMTH y 00aBe3W Jla HAKHAIH MITETY OCUTYPAHUKY, OJTHOCHO
kana he Mohu 1a TOCTaBU perpecHH 3aXTeB MPeMa OCUTYPAHUKY 332 H3HOC KOjU
je ucrutahen tpehem omrrehenom nuity. HaBeneno mMopa outn npensuljeHo u
OIIITUM YCIIOBAMA OCHTypama. Kao mro BHANMO, OBU CIy4ajeBU c€ OTHOCE
caMO Ha jacHO NedUHHCAHy OATOBOPHOCT OCHTypaHHKa KOjU Cy OWIIU Of
yTHllaja Ha cam jJorahaj, mTo 3Hauu Jia ce Apyre OKOJHOCTH Hehe y3umaru y
003up TPUIUKOM OIIyYHBama O TYOWTKY IpaBa U3 OCHTypama. Y paay ce
MOoCTaB/ba NHUTAaKE Ja JHM je OmpaBdaHO osiamheme OcHWrypaBaya Ja
OCHUTYpaHMKa TOTIIYHO JIMIIM CBUX IIpaBa Koja cy Ae(UHHCAaHA YrOBOPOM,
OMHOCHO Jla JIM C€ HaBEACHO NPOTHBH HAYENy IPAaBHIHOCTH. AyTOp
JneduHMIIE [1a je HaBEJCHO OBJalIhee OMpaBlaHo, CaMO aKO je& OCUTYpaHUK
MOCTYIHO Y HAMEPH WIIN KPajib0j HenaxXmu. OCHM TOora, Y paay ce TOBOPH U O
YIO3W OCHTYpaHHKa y EBEHTYaJIHOM CIIOpY KOjHU C€ BOAM y OJHOCY Ha
OCHUTYpaHH CITy4aj, OJHOCHO caoOpahajHy HE3roqy M HErOBOM OJHOCY ca
OCHUTypaBaueM y TOM CIIOpY.

Kibyune peun: ['ybutak mpasa; Ocurypame ol oAroBopHOCTH; OCUTypaHUK;

OcwurypaBad; Ocurypanu ciny4aj; ckibydeme U3 OCHTypama.

LOSS OF RIGHTS FROM COMPULSORY TRAFFIC INSURANCE
When we talk about compulsory traffic insurance, we mean liability insurance

of motor vehicle owners for damage caused to third parties. The Republic of
Serbia's legislation establishes the circumstances in which the policyholder

* vladimir.colovic@pravnifakultet.edu.rs
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forfeits their contractual rights. These circumstances include inadequate and
unauthorized use of the vehicle, the vehicle's technical condition, which the
policyholder bears responsibility for, the fines imposed on the driver's license
for traffic violations, the policyholder's involvement in the insured event, such
as a traffic accident, and the policyholder's actions following the incident. The
insurance company, also known as the insurer, can file a recourse claim
against the insured to recover the amount it paid to the third injured party in
these cases, which are conditions for exclusion from insurance. The
aforementioned must also be provided for in the general insurance conditions.
As we can see, these cases refer only to the clearly defined responsibility of
the policyholder who had an impact on the event itself, which means that other
circumstances will not be taken into account when deciding on the loss of
insurance rights. The paper raises the question of whether the insurer's
authorization to completely deprive the policyholder of all rights defined by
the contract is justified and whether this action goes against the principle of
fairness. The author defines that the said authorization is justified only if the
policyholder acted with intent or gross negligence. In addition, the paper also
discusses the role of the policyholder in a possible dispute that is conducted in
relation to the insured case—that is, a traffic accident—and his relationship
with the insurer in that dispute.

Keywords: loss of rights; liability insurance; policyholder; insurer; insured

case; exclusion from insurance
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ABUSE OF MORAL RIGHTS’ PROTECTION UNDER GREEK LAW

Moral rights’ protection is a basic component of copyright law, and special
emphasis is given to it under the continental law systems. Usually, these sys-
tems provide for a broad system of protection in this respect with safety
valves. This implies that moral rights are automatically applicable (no need for
assertion), inviolable, and only transferable through inheritance. Also, some of
them never expire. However, this system is subject to certain limitations, ei-
ther explicitly stated in the law or derived from general law, contracts, or other
concurrent rights. Article 281 of the Greek Civil Code provides for such an
instance. According to it, "The exercise of a right shall be prohibited if such
exercise obviously exceeds the limits imposed by good faith or morality or by
the social or economic purpose of the right." This prohibition of the "abuse of
right” would apply if a specific moral right were exercised contrary to the pur-
pose for which it has been recognized, most notably, contrary to the purpose of
maintaining respect for the author's personality. Other persons' rights may also
limit the exercise of the author's moral right, and in such cases the doctrine of
the abuse of rights may also be invoked. This paper will provide for cases in
which an abuse of rights may be invoked against the application of the moral
rights of authors.

Keywords: copyright; continental copyright law; moral rights; abuse of rights;

limitations to moral rights.
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Hayunu cagemunuk npogh. op Jenena Bepanuh-Ilepuwuh
HucTuTyT 32 ynopenHo npaso, beorpan

BOJA KAO )KUT'OM 3AIITUREHA O3HAKA
— NPEHCIUTHBAIE JOKTPHHE eCTEeTCKe (PYHKIHOHAIHOCTH Y KOHTEKCTY
npecyae y npeamery Christian Louboutin u3 2013. u lupexkTuBe 0 KUroBHMA
u3 2015. rogune —

[IpumMeHe MOKTpUHE ecTeTcKe (YHKIHMOHATHOCTH KOjH CY DPa3BIIM aMEpUYKH
CyIOBH JICTICHHjaMa je TpeaMeT Auckycuje. Ha ocHOBY oBe mokTpuHEe onduja ce
3aIITHTA )KUTOM 32 CHOJBHH u3riiex (y cMucity (QyHKIMOTaHHX KapaKTEPUCTHKA)
NPOU3BOJA KajJa TaKBa 3allITHTA JOBOAM KOHKYPEHTE y HEONpPABIaHO HENOBOJbAH
MOJI0Kaj. Y TOM KOHTEKCTY IOCTaBJba C€ M MUTAKBE KAKO MOTY OCOOHMHE Koje
npeTBapajy “oOMuaH” TPOJWUMEH3MOHAJIHM NpEAMET y ECTCTCKH IpHBIaYaH
NpeAMET, WCKJbYYUTH MOTYNHOCT pErucTpanyje OBOI MpeaMeTa Kao >KUIoM
samtuhene o3Hake? ®panuycku auzajHep Kpuctujan JloOyran (Christian
Louboutin) nu3ajHUpao je jKEHCKE IHUICIC BUCOKUX MOTICTHIA ca JOHOBUMA Yy
moce0OHOj HUjaHCH I[PBEHE 00je KOje Cy MmocTajge CHMOOI JIYKCY3a U MPECTHKA.
Bpemenom cy u mpyru mpoumsBohaum oOyhe moduenm nma um3paljyjy numene ca
hHonoBuma y 1pBeHO] Ooju, Te je JIoOyTaH BOAMO HU3 CYICKHX CIIOPOBA IIHPOM
cBera 300r moBpeae dkura. JedaH O Haj3HAYAjHUX je MPOTUB XOJAHJCKOT
npousBohaua o0yhe u3 2013. roguHe jep ce xomaHAcku cyn oopatio Cyny npasie
EY. V¥ ToM npeaMeTy X0oNaHACKH Cy[ je TPaXHo TyMauerwe oapende upexTuse o
xurosuma u3 2008. roguHe Koja neduHUIIE 03HAKE KOje HE MOTY IPECTaBIbaTh
KHT, a TO Cy, U3Meljy ocrayior u o3Hake Koje ce MCKJbY4HBO cacroje oJ] 00JHKa
KOjHu Jaje CymTHHCKY BpenHoct poou. Cya npasae EY noHeo je omnyky a 3HaK
KOjU Ce cacToju of 00je mpuMemeHe Ha [jOH [uIesne ca BUCKOM MOTIETHIIOM HE
YMHU UCKJbYYMBO OOJIMK Y cMuciy JupekTtuse o xurosuma. Jpyrum peunma, Cyn
je cmarpao JIoOyTaHOB >KUI OOMYHHMM XHI'OM 0oje, a He )XUroM 0oje y Be3M ca
oxpelheHnM 00JIMKOM, Te Ta je CTora u3y3eo oj npuMmene Jupekruse. 3aHUMIEUBO
je HoBa [lupektuBa o xurouma u3z 2015. roxmne nmpeasubha na o3Hake Koje ce
cacToje MCKJbYYHBO OJ] O0JIMKA WIIM Jpyre KapaKTepHCTHKE Koja J1aje CYIITHHCKY
BpeQHOCT poOu He Mory OutH 3amTrhieHe kao xur. JlonaBamem ¢pase ,, i 1pyre
KapakTepucTHKe” onpenda ce MOXe NPUMEHHTH W Ha CBE HETPaAMIMOHAIHE
KHWrOBe KOjU HHCY TpojauMeH3noHanHu. Crora Ou 3a cBe XHToBe Tpedaio
Pa3MOTPHUTH NIPUMEHY JOKTPUHE ecTeTecke (PyHKIMOHATHOCTH.
Kibyune peum: Ooja kao >kurom 3amtuheHa oO3HaKa, JOKTPHHA €CTETCKE
¢yakunonanHoctH, JupextuBa o sxurosuma, Cyn mpasae EVY,
Christian Louboutin.
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COLOR AS A TRADEMARK
— revising the doctrine of aesthetic functionality in the context of the 2013
ruling in the case of Christian Louboutin and the 2015 Trademark Directive —

The application of the aesthetic functionality doctrine developed by American
courts has been a subject of discussion for decades. According to this doctrine,
trademark protection for the appearance (in terms of functional characteristics) of
a product is denied when such protection places competitors in an unjustifiably
disadvantageous position. In this context, the question arises: how can features
that turn a regular three-dimensional object into an aesthetically pleasing object in
the first place also exclude this object from being registrable as a trademark? The
French designer Christian Louboutin designed high-heeled women's shoes with
soles in a specific shade of red that have become symbols of luxury and prestige.
Over time, other shoemakers began producing shoes with red soles, prompting
Louboutin to initiate various trademark infringement suits around the world. One
of the most significant cases was against the Netherlands shoemaker in 2013. The
Dutch court decided to stay the proceedings and refer the matter to the CJEU for a
preliminary ruling, seeking clarification on a provision of the Trademark Directive
from 2008 that defines signs that cannot serve as trademarks, including signs that
consist exclusively of the shape that gives substantial value to the goods. The
Court of Justice of the EU ruled that a sign consisting of a color applied to the sole
of a high-heeled shoe does not consist exclusively of a "shape™ within the meaning
of the 2008 Trademarks Directive. In other words, the court regarded Christian
Louboutin's trademarks as mere color marks, therefore not a color mark relating to
a particular shape and thus not falling within the named provision. Interestingly,
the new Trademarks Directive of 2015 states that "signs that consist exclusively of
the shape or another characteristic that gives substantial value to the goods”
cannot be trademarks. By adding the wording "or another characteristic,"
nontraditional trademarks other than three-dimensional trademarks may now fall
under this provision. Therefore, for any trademarks under the new 2015
Trademarks Directive, the issue of aesthetic functionality must be revised.

Keywords: color as a trademark, doctrine of aesthetic functionality, Trademark

Directive, Court of Justice of the EU, Christian Louboutin.
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SANCTIONS FOR THE ABUSE OF LAW IN POLISH
CIVIL PROCEEDINGS

The abuse of law phenomenon, including cases of abusing procedural law, has
been attracting the attention of legal scholars and practitioners for years, legal
traditions or experience of individual states notwithstanding. While Polish
adjudicature has responded to the abuse of law phenomenon on multiple occa-
sions, it has only recently (2019) seen any legislative interference, prompting
lawyers to seek answers to questions regarding the actual essence of the abuse
of law and/or any related sanctions.
The definition of abuse of law in Polish civil proceedings has been tied to the
obligation of related parties and participants to proceed in conformity to the
principle of fairness (honeste procedere). Pursuant to Article 4* of the Code of
Civil Procedure, “parties or participants to proceedings shall not make use of
any entitlement laid out in the rules of procedure contrary to the purpose for
which it has been established.” Classifying a specific action as abuse of law
should trigger a forceful judiciary response. Two types of sanctions have been
provided for as applicable in judicial proceedings wherein behavior qualifiable
as violation of procedural law has been identified: litigatory and fiscal sanc-
tions, respectively.
Designed to counteract adversely evaluated actions engaged in by parties to
proceedings, litigatory sanctions apply immediately upon discovery. They are
enforced against specific processual institutions (such as a motion to exclude a
judge or a complaint filed contrary to its intended purpose). Upon discovery of
such a procedural measure, its legal effect is nullified. The other sanction type
is primarily quasi-penal in nature. During the final resolution phase, parties
may encounter specific financial consequences, such as a fine or an obligation
to reimburse any legal fees and expenses, regardless of the outcome of the
proceedings.
The paper will present the Polish experience, including a catalogue of legal
solutions and the effectiveness of sanctions designed to prevent and curb cer-
tain behaviors by parties to proceedings that are classified as abuse of proce-
dural rights.
Keywords: abuse of law; civil proceedings; sanctions for the abuse of law;
litigatory sanctions—ineffectuality of a processual measure; fiscal
sanctions—fine or obligation to cover any legal fees and expenses.
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PROHIBITION OF THE ABUSE OF THE RIGHTS IN MACEDONIAN
CIVIL LAW AND ITS PRACTICAL IMPLICATIONS

The Macedonian civil law, much like other continental European systems,
recognizes the concept of abuse of rights. Macedonian civil law embodies this
concept by prohibiting the abuse of rights. In its essence, the prohibition of the
abuse of rights entails the prohibition of an inappropriate exercise of rights.
This paper aims to analyze the regulation that governs the prohibition of abuse
of rights, emphasizing its role in defining the boundaries of freedom in the
exercise of civil rights. When analyzing the prohibition of the abuse of rights,
the paper also aims to demonstrate the existence of a clear difference between
the prohibition of the abuse of rights on one side and the illegality and torts on
the other side. The paper will also examine the practical implications of the
prohibition of rights abuse and its application in judicial practice.

Keywords: civil law; property law; prohibition of abuse of the rights; torts;

illegality.

3ABPAHA 3JIOYIIOTPEBE ITPABA Y MAKEJJOHCKOM
I'PABAHCKOM ITPABY U IbEHE ITIPAKTUYHE UMIIJIMKALIUJE

MakenoHcko TpahaHCKO TpaBo, MO Y30py Ha €BPOINCKO-KOHTHHEHTATHE
CUCTeMe, T[IO3Haje KOHIENT 3noynorpedbe mpaBa. OBaj KOHLENT Yy
MaKeJIOHCKOM TpahjaHCKOM TpaBy mpaBHO je ypaheH kao 3abpana
3nmoynorpebe mpaBa. Y OMIITeM CMHCTY, 3a0paHa 3J0ymoTpede TmpaBa
nojpazyMeBa  3a0paHy  HELENMCXOJHOI  Bpluewma mpasa. [Ipexmer
UCTpaKMBamka OBOT paja je MO3WTHBHO-TIPAaBHO peryiucame 3a0paHe
370ynoTpebe mpaBa, Kao W HmeHa (QyHKIHMja y TUMEH3HOHUCamY ciobone y
BpuIerkha rpahaHckux cyOjeKTHBHUX TpaBa. Pax mma 3a Iub Ja NpencTaBU
KOHLIENIT HAa KOME Ce 3acHMBa 3a0paHa 3J0yrnoTpebe IpaBa W Jla yKaxke Ha
jacHy pasiuky u3Mmel)y HHCTHTyTa Kao MITo cy 3a0paHe 31moymnoTpede, Hempasa
u rtpahanckompaBHor nmemukTa. Ca IMJBEM Ja c€ NPUKAKY MPAKTHIHE
MMIUTHKAIHje 3a0paHe 3710ymoTpede mpasa, y OBOM pajy aHAIM3HUPA CE€ U KaKo
Ce OBaj MHCTUTYT IPUMEHYj€ Y CYACKO] MMPAKCH.

Kibyune peun: I'pahancko mpaBo; CtBapHO mpaBo; 3abpaHa 31m0oymnoTpede

npasa; [lenukr.
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Al AND INTELLECTUAL PROPERTY LAW: CAN AN APP REALLY
CREATE?

In this paper, we are going to discuss the effects of the presence of apps.
named under the concept of “AI” in Arts. The possibility of recognition of
some kind of legal capacity is linked to the consideration of the author. So, the
main question is, can an Al be an author? Then, should we consider the possi-
bility of recognizing some kind of intellectual property rights? We will use the
Spanish Intellectual Property Law as an example to compare and respond to
that query.

Keywords: Spanish law; Intelectual Propperty law; Al.
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ITYHOBAKHOCT YI'OBOPA O MEBYHAPO/IHOJ IPOJAJHU
POBE BE3 TOI'OBOPA O IEHH POBE: MEBYCOBHU OJHOC
YJIAHOBA 14 "1 55 BEYUKE KOHBEHIIUJE

[Ipenmmet oBor pajna je aHanmmza mehycoOHor omHOCa WwiaHoBa 14. u 55. beuke
KOHBEHITHje 0 yropopumMa o Mehynapoanoj npomaju pobe (maswe: bK), nmurama
koje Bume on 40 roguHa H3a3uBa HEAOYMHUIlE 300T, Ha TPBHU MOTJEN,
KOHTPaJUKTOPHE Cap>KUHE IIOMEHYTHX WiaHoBa. Ped je o Tome ma unan 14(1)
BK npornrcyje MuHuMalHe yciioBe ofipe)eHOCTH KOJIMYHHE PoOe | TieHe J1a On
MOHYy/Ia 32 3aKJbydeHe yroBopa Omia IYHOBaXKHA, JOK WiaH 55. caapxu
JMCIIO3UTUBHO TIPABMIIO 32 YTBphUBame IeHe Koje ce IpUMemyje Ha yroBope
o MehyHapoHOj TIpoaaju pode KOjH Cy IIYHOBAKHO 3aKJbyUCHH, ajlk Yy KOjuMa
1ieHa pobe HUje eKCIUIMIIUTHO HUTH UMILTHIIMTHO JOTOBOpeHa (T3B. Open-price
yrosopu). Y TpaBHO] TEOPHjU HHje CIOPHO Ja Cy OBa JBa 4ilaHa OJIHMCKO
MOBE3aHa, alli je cropaH mpuXxoB MelycoOHu omHoc. CTaBOBU ayTopa ce MOTy
TPYIUCATH OKO JIBa MPHCTYIA: MPBHU, IO KOME YTOBOPU Y KOjHMa IIeHA W/IITH
KOJINYMHA pobe HHUCY ofpel)eHN HUTH OJIPEAUBU HUCY IIYHOBAXXHO 3aKJbYUCHH,
a TO WCKJbydyje mpuMeHy wi. 55. BK; m apyru, Koju moia3u oJ Tora Ja
yiraHoBe 14. n 55. noBesyje unan 8. BK y kome cy nara npaBuia 3a TyMaucHmhe
u3jaBa CTpaHa YrOBOPHHIIA, Ha OCHOBY KOjUX C€ YTBphyje Aa JIU IMOCTOjU
wuxoBa (mpehyTHa) 3ajeMHUYKa HaMepa Ja ce 00aBeKy YroBOpOM y KOMe
[ieHa HUje ojapeheHa HUTH onpenuBa, IMa ako je OATOBOP MO3WTHUBAH OHZIA CE
neHa onapehyje y ckmany ca wi. 55. BK. Kana je peu o cyackoj, a moceOHO
apOUTpaXHOj TPaKCH, OHA MOTBplyje la Cy YroBOpH ca OTBOPEHOM IICHOM
MMYHOB&XHHU T10 NpaBrimMa BK, ajii He MOCTOju jacaH HUTH jJeTMHCTBEH CTaB O
HayMHy npuMeHe mpaBuia wi. 55. BK 3ato mrTo, kako mokasyjy HajHOBHja
HCTPaKUBAamba, U CYIOBH U apOUTpake PETKO MPHMEHbY]y 0Baj UiaH.
Kibyune peun: MebhyHaponna mpomaja pobe; beuka konBenmuja; butHz
eJIEMEeHTH yroBopa o melhyHapomHoj nponaju pode; lleHa xon
yrosopa o MeljyHapoHO] TIpoaaju pobe; Open-price yropopu.
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VALIDITY OF CONTRACT ON THE INTERNATIONAL SALE OF
GOODS WITHOUT AN AGREEMENT ON THE PRICE OF THE
GOODS: INTERRELATION OF ARTICLES 14 AND 55 OF THE

VIENNA CONVENTION

The subject of this paper is the analysis of the mutual relationship between
Articles 14 and 55 of the United Nations Convention on Contracts for the
International Sale of Goods (hereinafter: CISG), a topic that has been causing
confusion for more than 40 years due to the seemingly contradictory content
of the said articles. Indeed, Article 14(1) of the CISG prescribes the minimum
conditions for determining the quantity of goods and the price in order for the
offer to conclude a contract to be valid, while Article 55 contains the
dispositive rule for determining the price, which applies to contracts for the
international sale of goods that have been validly concluded but where the
price of the goods has not been expressly or tacitly agreed (so-called open
price contracts).
It is undeniable in legal theory that these two articles have a close connection,
but there is disagreement over their mutual relationship. The author’s views
can be grouped around two approaches. The first approach holds that contracts
in which the price and/or quantity of goods are not determined or determinable
are not validly concluded, thereby excluding the application of Article 55
CISG. The second is based on the fact that Articles 14 and 55 are linked by
Article 8 CISG, which contains rules for the interpretation of the parties’
declarations, on the basis of which it is determined whether there is an
(implied) common intention to be bound by a contract in which the price is not
determined or determinable, so that if the answer is affirmative, the price is
determined in accordance with Article 55 CISG. Judicial and especially
arbitral practice confirms that contracts with an open price are valid under the
rules of the CISG, but there is no clear or uniform position on the application
of the rules of Article 55 because, as recent research shows, both courts and
arbitral tribunals rarely apply this article.
Keywords: international sale of goods; Vienna Convention; essential elements
of the contract on the international sale of goods; the price of the
contract on the international sale of goods; open-price contracts.
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PROTECTION OF MINORS AGAINST DOMESTIC VIOLENCE IN
ROMANIA

In ""Easy to Love, Hard to Discipline," Dr. Bechy A. Bailey notes that parents
often try to control their children's behavior instead of teaching them certain
behaviors. "To discipline and to teach are the same thing,” and "to teach
someone something is to demonstrate by one's own example." The issue of
curbing parental excesses and abuse is a rather controversial one. According to
Romanian criminal law, any action taken by a parent or any other person en-
trusted with the upbringing and education of a minor that seriously endangers
the minor's physical, intellectual, or moral development constitutes a crime
and falls under the category of offenses against the family. There is no doubt
that today the increase in violence against children is one of the most serious
social problems facing contemporary societies. Applying the customary saying
‘a beating is like a beating out of heaven' can only result in parents losing their
parental rights and potentially facing criminal liability for the ill-treatment of a
minor. Therefore, under no circumstances should the child be disciplined by
means of humiliating forms of verbal, mental, or physical discipline, which are
likely to affect the child's dignity, mental and physical integrity, or even his or
her life. The state bodies, through the representatives of the General Direc-
torate for Social Assistance and Child Protection, may place the child in emer-
gency foster care if they establish reasonable grounds to support the existence
of an imminent danger to the child due to abuse. In such situations, the legal
measure available to remove a state of imminent or actual danger to the life,
integrity, and liberty of the child is a protection order. Given the global rise in
domestic violence, the European Union adopted Directive 2012/29/EU of the
European Parliament and of the Council on the European Protection Order,
which Law No. 151/2016 transposed in Romania to establish the European
Protection Order. Previously, the Council of Europe adopted on April 7, 2011
in Istanbul the Convention on preventing and combating violence against
women and domestic violence (Istanbul Convention).

Keywords: domestic violence; minor; child protection; best interest of the

minor.
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THE PROBLEM OF PARALLEL IMPORTS IN RUSSIA AND
ABROAD—THE LAW BETWEEN PROTECTION AND ABUSE

When bona fide purchasers import and distribute genuine goods without the
intellectual property ("IP") owner's permission or consent, or when trade re-
strictions and sanctions prevent them from doing so, they encounter numerous
challenges across the globe, which significantly impact the global trade of
goods and services. In the present context, by genuine goods, we mean those
products generally protected by patents and trademarks. The issue also re-
volves around the impact of parallel imports on the rights of intellectual prop-
erty owners and the legitimate buyers of these goods. If the importation and
distribution of such goods constitute an offense with severe consequences,
how can we ensure international trade in general and the rights of consumers
in various parts of the world in a non-discriminatory manner? But if goods are
legitimately placed on various markets by IP owners, should their resale be
banned due to restrictions or other illegitimate measures? This paper is fo-
cused on a number of issues because in order to let every state and human
flourish, a better balance between the states’ and IP owner’s rights should be
found in order to ensure (a) proper legal treatment of parallel-imported goods
in various states and legal remedies sought by the bona fide purchasers of such
goods in various jurisdictions; (b) the use of the principle of international ex-
haustion of IP rights when there is no need for the permission of the IP owner
for the importation and distribution of goods; (c) the use of parallel-imported
goods in those states where import of such goods is banned due to restrictions
and other measures taken by different states and international organizations.

Keywords: parallel imports; restrictions; international exhaustion of IP rights;

bona fide purchaser; first sale doctrine.
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JoneHT kadenpbl TpaxJaHCKOTO NpaBa MOCKOBCKOTO TIOCYJapCTBEHHOTO
ropuandeckoro yHuBepcutera uMeHu O. E. Kyraduna (r. Mocksa), kaHmuaar
FOPUAUYECKUX HayK (Hayunsrii HCCIEN0BATEIbCKAN Tomckuit
TOCYIapCTBEHHBI YHUBEPCUTET, TI. TOMCK), Maructp Hayk B cdepe
CPAaBHHUTENBHOTO TIpaBa, »HSKOHOMHKA H (uHAHCOB (MeXIyHapOIHBIH
YHUBEPCUTETCKUH Koymemk T. TypuH, Utanms).

3JIOYIIOTPEBJIEHUE ITPABOM M MHCTUTYT 3AIIPOCOB
KAK AHTHJIOT

[IpenmeToM noKNaga SABISIOTCS TEPCIEKTUBBI  PELENIMH  POCCHHCKUM
IpaXIaHCKUM  3aKOHOJATENIbCTBOM  HMHCTUTyTa  3ampocoB.  CyiecTBo
MIOCJIEAHETO COCTOUT B TOM, 4YTO B OINPEAEICHHBIX 3aKOHOM CIydasx
WTHOPHUPOBAHUE MUCHBMEHHOrO 3aIpoca, HAMPaBJIEHHOTO C LEJbI0 YCTPAHHUTh
MIPAaBOBYI0 HEONPEIECICHHOCTh B OTHOUIGHUSX C y4YacTHEM €ro ajapecata,
BJIEYET JUIsl HETO HEraTUBHBIE IOCJIEACTBUSA: IPaBOBas MO3ULMS MO 3aIpPOCy
OyzeT ompezeseHa HE caMUM aipecaToM, a 3akoHOM. Bo ¢paHIry3ckoM mpase
KOHIeNKsA, oOO3Hauaemas TepMUHOM «l’action interrogatoire», Hallla
BBIp@XKEHHE B TpeX cTaThax [ paxnaHckoro xonexkca OpaHLuy, NTOABUBLIUXCS
B pesynmbrate ero pedopmer 2016 roma. B I'epMaHuM WHCTUTYT NHCHhMa-
noareepkaenust  (Bestdtigungsschreiben)  BeimonHseT — aHANTOTHYHYIO
¢byukuro. Hakonemn, momoOHbIM (QeHoMeH 3HaKoM u lex mercatoria: B
YaCTHOCTH, COOTBETCTBYIOILIEE [IPABOBOE PErYIUPOBAHUE CONEPKHUTCA B 1. 3
ct. 11-4:210 MogensHbIX TpaBWI  E€BPONEWCKOr0 YacTHOTO  MpaBa
«DopmaspHOE MOJITBEPHKACHUE JIoroBopa MEXIy JIMLaMH,
OCYILECTBIIAIOIUMHI  MPEANPUHUMATEIbCKYIO JESTeIbHOCTEY. Y Ka3aHHbIE
HWHCTUTYTHI IPEJCTABIISIIOT cO00i 3 PeKTHBHOE CpeICTBO OOPHOBI C TPABOBOI
HEOMPENEICHHOCTEI0O U aCUMMETPHEH JT0Ka3aTeIbCTBEHHBIX BO3MOXKHOCTEH,
MOPOXKIICHHBIX 3JI0YHOTpebIeHneM TpaBoM. JIOKIaqunK Mpy 3TOM TIOJIaraeT,
YTO B CIy4ae pEleNniud POCCHICKUM MPaBOMOPAIKOM OJUH M3 IIIEMEHTOB
paccMaTpuBaeMoOi NMPAaBOBOM KOHIIETIIMM, KOTOPbIN KPaTKO MOXHO OIMHUCATh
JIATUHCKOW CeHTeHIuel «qui tacet, consentity wiu moroBopkoii «Mo4aHue —
3HAK COTJIACHs», B CBS3U C HAIMYHMEM y HETO HETaTUBHBIX 3((eKkToB HOmKeH
ObITh 3aMEHEH Ha TMPOTHUBONONOXKHBIM. B 3TOM ciiyuae mnpaBoBas
HEOIPEAETICHHOCTh TaKke OyoeT MpeolojicHa, HO B OCHOBE 3TOro 3Qdexra
OyZeT MOJIOXKEeHA HIIEsI O TOM, YTO MOTYaHUE HE SBISICTCS U3BSBICHIEM BOJH.
KaroueBsle  caoBa:  3noynorpebnenme  mpaBoM;  OmZHOCTOpOHHEE
pacTopkeHue noroBopa; IIpaBoBas HeonpeneneHHOCTb;
AcuMMeETpUsi  [TOKa3aTEeNbCTBEHHBIX  BO3MOXHOCTENH;
3anpocel;  L’action  interrogatoire, Bestatigun-
gsschreiben; dopmanbHOE MOATBEPKIAEHHE TOTOBOPA.
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ABUSE OF RIGHTS AND INSTITUTION OF INTERROGATORY
ACTIONS AS ITS ANTIDOTE

Perspectives of reception by Russian civil legislation of the institution of inter-
rogatory actions are the main focus of this report. The essence of the law lies
in the fact that disregarding a written request, which aims to remove legal un-
certainty in relations with its addressee, can have negative consequences for
the latter. The law, not his will, will determine his legal position on the re-
quest. In French law, the concept of I’action interrogatoire appeared in three
articles of the Civil Code after its reform in 2016. In Germany there is
Bestatigungsschreiben as its analogue. Lex mercatoria also knows such a legal
phenomenon; for example, a similar effect is provided by Art. 11-4:210 (3)
DCFR, “Formal confirmation of contract between businesses." These institu-
tions are an effective means of fighting with the legal uncertainty and asym-
metry of evidential possibilities caused by the abuse of rights in civil circula-
tion. However, the reporter assumes that in the case of Russian legal order's
reception, one element of this legal concept—briefly described by the Latin
sentence "qui tacet, consentit"—must undergo a change due to its negative
effects. In this case, legal uncertainty will also be overcome, but with the idea
that silence cannot be considered an expression of will.

Keywords: abuse of right; unilateral termination of a contract; eegal uncer-
tainty; asymmetry of evidential possibilities; interrogatory actions;
l'action interrogatoire; Bestatigungsschreiben; formal confor-
mation of a contract.
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WORKER INVOLVEMENT THROUGH INFORMATION AND CON-
SULTATION DURING CROSS-BORDER CONVERSIONS, MERGERS
AND DIVISIONS

Corporate operations, which result in restructurings and transformations such
as cross-border conversions, mergers, and divisions, are inherent strategies for
firms to expand, adjust to a dynamic global landscape, and pursue prospects in
untapped areas. However, these strategies also raise repercussions for the
stakeholders of companies, namely employees, creditors, and shareholders.
Directive 2019/2121 amended the already existing harmonized legal frame-
work of cross-border mergers and harmonized for the first time cross-border
conversions and cross-border divisions. Moreover, Directive 2019/2121 put an
effort on strengthening the protection of employees, on the one hand, through
information and consultation of employees and, on the other hand, through
employee participation. This paper focuses on the scrutiny of employee infor-
mation and consultation without delving deeper into employee participation.
The information and consultation of employees in the context of such cross-
border operations constitute an important part of their protection. Directive
2019/2121 adopts new rules and amends existing ones regarding information
and employee consultation in the context of such cross-border operations.
Specifically, by improving the transparency for major stakeholders, including
employees, the new rules would directly support the principle that employees
or their representatives are entitled to timely information and consultation on
matters that are important to them, especially regarding the transfer, restructur-
ing, merger of undertakings, and collective redundancies. There are new rules
that give employees more information and the chance to be consulted during
cross-border operations. These rules can be found in the sections about com-
mon draft terms of cross-border operations, disclosure and publication, the
report of the administrative or management body for shareholders and em-
ployees, the new special provisions for employee information and consulta-
tion, and the approval by the general meeting and taking employees' opinions
into account. This paper also provides a comparison with the information and
consultation of employees in the Takeover Bids Directive, another major cor-
porate restructuring mechanism. We submit a few reform proposals concern-
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ing the information and consultation of employees during cross-border con-

versions, mergers, and divisions.

Keywords: European Company Law; European Business Law; Harmoniza-
tion of company law; Mergers and acquisitions; M & A; Protection
of employees; Workers’ rights; Worker involvement; Protection of
stakeholders; Information and consultation of employees; Cross-
border conversions, mergers, and divisions; Cross-border opera-
tions; EU Company Law Directives; Directive 2019/2121; Di-
rective 2017/1132; Corporate restructuring.
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TRADEMARK LAW IN THE AGE OF CIRCULAR ECONOMY

The world is facing serious economic and environmental challenges. In these
circumstances, sustainable development, defined as development that considers
the environmental impact of economic activity and relies on renewable resources,
may offer a solution to a problem. The circular economy is a model of production
that involves sharing, reusing, repairing, refurbishing, and recycling materials in
order to extend the lifespan of products. Recycling is the process of converting
waste materials into new materials and objects. Upcycling is a process of reusing
existing old products and making new products that are usually more valuable.
The fashion industry has widely adopted upcycling, particularly since the
pandemic. Unlike recycling, upcycling does not mean destroying the product but
retaining and supplementing it with new creative elements. All the mentioned
ways of using a product can endanger intellectual property rights, like copyright,
industrial design, or trademark. A possible solution to that problem could be the
doctrine of exhaustion. A trademark proprietor cannot prohibit its use in relation to
goods that have been put on the market with his consent. After a first sale of a
product, third parties are free to resell goods. However, the trademark proprietor
has the right to object to further sales of goods if there are legitimate reasons to
oppose them, particularly if the condition of the goods has changed or deteriorated
after they are on the market. When the exhaustion doctrine fails to apply, the issue
of trademark infringement emerges. In most cases, even if a protected sign is used
in relation to similar goods and services, there should be no likelihood of
confusion. The product that contains or refers to a protected sign might violate a
trademark in a way that the new product takes unfair advantage of the reputation
of the original trademark. The paper deals with trademark law aspects of using
products in the process of recycling, upcycling, and repairing.

Keywords: trademark; circular economy; trademark infringement; exhaustion
doctrine; right to repair.

MIPABO KXUT'A Y EPU IUPKYJIAPHE EKOHOMMUMJE

Caujer ce cyouaBa ca 030MJPHUM €KOHOMCKHMM M €KOJIOIIKHM H3a30BHMa. Y
TUM OKOJIHOCTHMA, OJIp)KMBHM DPa3BOj Kao pa3Boj KOjU y3uMa y 003HMp YTHIA]
NIPUBpPE/IHE AKTHBHOCTH Ha JXMBOTHY CpEIMHY M 3aCHMBA c€ Ha OOHOBJBHBHM
pecypcuma, morao Oum OuTH pjemieme npodiema. llupkynapHa WM KpyKHA
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e€KOHOMHja j& MOJIEN IIPOU3BOE KOjH YKIbYUYje IHjeJbehe, IOHOBHY yIOTpeoy,
MIONPaBKy, PEHOBHPAlE U PELUKIMpae Marepujajia Kako OM ce INpOayKHO
KMBOTHU BHjeK IPOM3BOAA. Penukimparme je Mpolec MpeTBapama OTIIaJHOT
MaTepHjala y HOBe Marepujane u mpenmere. [locebaH OONHMK penHKINpama
Mopa3yMHjeBa TPOIEC IMOHOBHE yIOTpede MOCTojehnx CTapux Npow3BoAa H
MpaBJbCHha HOBUX MPOM3BOAA Koju oOmuHO mMajy Behy Bpujeanoct. HaBemenu
MPOIIEC CE JI0CTa KOPHUCTH y MOJHOj MHAYCTPHjH, HAPOUUTO HAKOH MaHAeMuje. 3a
pasnHKy OJl peLuKIMpama, He JoJla3d A0 YHHUIITaBama mpousBoma, Beh ce
noctojehu mpow3Box 3anpkaBa M AONMyHaBa HOBUM KPEaTHBHUM elIeMEHTHMA.
CBu HaBeJeHM HauyWHM KopHmihema NPOU3BOAA MOTY YIpO3MTH MpaBa
MHTEJICKTyallHe CBOjHHE, IIOIyT ayTOPCKOr IpaBa, MHIYCTPHjCKOI AW3ajHA HIIH
xwura. Moryhe pjememe Tor nmpobiema moria Ou OWTH IOKTPHUHA HCHPIBEHA
npaBa. Hocwian >xura He Moke 3a0paHMTH ynoTpeOy 3amruheHe o3Hake y
oJHOCY Ha po0y Koja je y3 HeroBy cariacHOCT CTaBJbeHa y mpoMmetr. HakoH mpBe
npoJaje NPOM3BOJAa M CTHLAKa MpaBa CBOJUHE, BIACHHUIM MOTY CIOOOIHO
npenpojaBaTi po0y oOMibexkeHy 3amTuheHoMm o3HakoM. MehyTuM, ako mocroje
JISTUTUMHH Pa3JIo3H KOjU CE MPOTHBE Jajb0j AUCTPUOYIHjH pobe, MOCceOHO Kaa je
cTame pode MPOMHjEHCHO WK je JOMIIO 0 KBapa HaKOH IITO je poda CTaBJbeHA
Ha TPIKHUINTE, HOCUJIAI] JKUTa MOXKE J1a ¢ CYIPOTCTaBH JaJb0j Mpozaju pode. Ako
ce JIOKTPpHHA HCLPIUbEHa NMpaBa HE MOXKE IPHMjEHHUTH, MOCTaB/ba Ce IHTAbE Ja
JIM TIOCTOjW MOBpeaa >xura. Y BehMHM citydajeBa, 4ak M ako ce 3aiThheHd 3HaK
KOPDHCTH y OJHOCY Ha CIMYHY poOy u yciyre, He Ou Tpebaso Aa TOCTOjU
BjepoBaTHOha HacTaHka 3a0iy/e, Kao YCJIOB MOCTOjama MoBpese mnpasa. [loBpena
JKHMIra MOXKE HacTaTH YKOJIMKO Ou ce kopuiihemeM 3aiTruheHe 03HaKe HEJIojaliHO
OCTBapUBajia KOPUCT U3 CTEUCHE PEIyTalldje jKUra Wik Ou ce ITETHIO HBErOBOM
JMCTHHKTUBHOM KapakTepy, OJAHOCHO penyTauuju. Y paay Ccy W3JI0KEeHU IpaBHU
acrieKTH Kopuihiewma XHWra y Mpolecy peLuKIupama, Ipepaie U NOoNpaBKe
NpOU3BOJA.

Kbyune pujeun: Xur; upkynapra exoHomuja; IloBpena xwura; Mcuprubeme

npasa; [IpaBo Ha momnpasky.
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ACCESS TO NEWS CONTENT IN THE PLATFORM ECONOMY AF-
TER THE IMPLEMENTATION OF PRESS PUBLISHERS’ RIGHTS OF
THE CDSM DIRECTIVE

Digital platforms created the possibility of personalized news consumption,
which collects and indexes news produced by press publishers according to
the consumption habits of end users. Press publishers, who are also active in
the online space, are at a competitive disadvantage vis-a-vis platforms that act
as news aggregators since the advertising revenue from the sale of online
space goes to the platform provider rather than the press publisher.

To redress this imbalance, protection for press publishers aims to promote the
interests of publishers in a competitive market where the objectives of compet-
itors intersect at several points. In the online space, the advertising leg of the
business has faltered because news consumers do not seek out the news con-
tent produced directly on the online interface of the press publication but
through third-party news aggregator sites independent of the publisher. How-
ever, news aggregators also have a positive spin-off for publishers, as they
make it easier to reach audiences that they could not reach before.

The new neighboring right has also been implemented in Hungary. This fact,
together with the difficulties of independent journalism in Hungary, justifies
the monitoring of the challenges faced by press publishers through a question-
naire survey. The results of the survey and the status of Hungarian publishers
after the implementation of the press publishers’ rights would be presented at
the conference. At the end of 2023, the collective rights management organiza-
tion Repropress published its royalty notice for the licensing of the press pub-
lishers’ rights. The first license agreements between platform providers and
press publishers are expected to be signed in 2024, which will further feed into
the results of the survey.

Keywords: access to content; platform economy; news publishers; protection

of press publishers; CDSM directive.
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PROTECTION OR ABUSE IN CASE OF EXPROPRIATION FOR
REASONS OF PUBLIC UTILITY?

Aiming to fit into the topic of the conference, this paper analyzes, in a com-
parative manner with other states, the legal regulation regarding expropriation
for reasons of public utility in Romania. According to Art. 44 of the Romanian
Constitution, "Nobody can be expropriated except for a cause of public utility,
established according to the law, with fair and prior compensation.”" The spe-
cial legislation addresses the requirement of fair (just) compensation.
According to the legal regulation in force, the compensation consists of the
real value of the building and the damage caused to the owner or other entitled
persons. The compensation is established, as the case may be, by the expropri-
ator or by the court according to the procedure provided for by the special
laws. The law does not define either the notion of "real value of the building"
or the notion of "damage caused to the owner." However, from the wording of
the legal text, it follows that these are two distinct categories, a distinction that
must be taken into account, especially in terms of the motivation and proof of
claims. However, the legal regulation does not encompass all forms of dam-
age, particularly moral damage, inflicted upon the expropriated owner.

The study analyzes, from a critical perspective, not only the legal regulation
but also the judicial practice in the matter from the point of view of the way of
establishing compensations and their amount. We also considered the deci-
sions of the Constitutional Court and the High Court of Cassation and Justice,
which helped to clarify some concepts.

Keywords: expropriation for public utility, fair compensation, moral damages.
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PROTECTION AND AUTONOMY: EXPLORING THE CHALLENGES
OF SAFEGUARDING VULNERABLE PARTIES THROUGH
A COMPARATIVE LENS

In recent times, the ease of movement has facilitated the crossing of national
borders, fostering the development of cultural and intellectual enrichment through
the appreciation of diversity and promoting the formation of transnational, or so-
called cross-border, families. In all these cases, difficulties may arise in identify-
ing the applicable law, especially when, in times of crisis, each party seeks to ap-
ply the rules of his or her country of origin since they are better known and appar-
ently easier to understand, as well as in terms of their practical consequences. In
this context, the differences between the various legal systems assume an im-
portant significance: for example, not all nations recognize same-sex marriage,
and only some legal systems provide for civil and religious marriages; in some
countries, religious beliefs and/or the contribution of philosophical ideas can con-
dition family law, as happens through the institution of Islamic repudiation. Irre-
spective of the issues concerning the provisions governing the competent jurisdic-
tion, the aim of this paper is to focus on the critical phase of the division of assets
following the dissolution of the family unit in order to balance the economic con-
dition of the weaker party and the need to promote the family member's autonomy.
As is well known, asset choices taken during cohabitation and influenced by the
emotional bond can, at the time of divorce, benefit one party to the detriment of
the other, and the weaker party of the couple risks losing what it has contributed to
the family's well-being, even if indirectly (e.g., through domestic work). 1 will
provide a summary of the Italian system and compare it to the English one, high-
lighting the boundaries that limit the dominant position of the strong party, with
the goal of identifying potential areas of convergence.

Key words: family law, divorce proceedings, financial remedies, solidarity, self
sufficiency.
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THE EFFECT OF CLAUSES PROHIBITING ASSIGNMENT - A
COMPLICATED BALANCE BETWEEN PROTECTION AND ABUSE
OF LEGAL INTERESTS

The purpose of this article is to initiate a discussion on the potential legal ram-
ifications of clauses that forbid the assignment of receivables (pactum de non
cedendo) and their potential to offer effective legal protection. A comparative
legal perspective reveals that some national legislation incorporates virtually
every possible outcome. Depending on the legislative inclination, one can dis-
cover four main types of legal approaches to the conflict of legal interests be-
tween the debtor and the assignee. The article seeks to determine whether
some of these approaches, while intended to protect one's legal sphere, actual-
ly constitute abuse and cannot serve this purpose. The article adopts a critical
approach to the "one-size-fits-all" legislative approach to the pactum de non
cedendo. We suggest that the legal consequences should vary based on the
debtor's mercantile capacity. Thus, the institute will serve its protective func-
tion, and abuse of rights will be reduced to the possible minimum.
Keywords: contractual prohibition of assignment; pactum de non cedendo;
nullity of assignment; contractual liability; comparative law of ob-
ligations.
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SHOULD THE RETURN OF THE QUASI-PLEADING PURSUANT TO
ARTICLE 186" OF THE POLISH CIVIL PROCEDURE CODE BE
CONSIDERED THE GOLDEN MEAN BETWEEN PREVENTING THE
ABUSE OF PROCEDURAL RIGHTS AND PROVIDING LEGAL
PROTECTION IN CIVIL PROCEEDINGS?

Amendment Act of July 4th, 2019 to the Polish Code of Civil Procedure of
November 17th, 1964 (Dz. U. 1964, no. 4) introduced the general clause on
the abuse of procedural rights and stated specific examples of such abuse. As
the drafter of these regulations underlined in the justification of the draft bill,
one of these specific regulations deals with a claim in the form of a pleading,
although it doesn’t contain a request for examination of a civil dispute, so-
called quasi-pleading. According to Article 1861 of the Polish CCP, this claim
should generally result in the return of the pleading to the applicant without
any further action. The aim of this regulation was to prevent the abuse of pro-
cedural rights by returning a pleading when a party doesn’t request legal pro-
tection. The provision has generated divergent opinions and assessments in the
literature. Inter alia, many scholars argue that this regulation restrains or elim-
inates access to justice de facto, prohibiting legal protection. Others argue that
this regulation should not be considered an example of an abuse of procedural
rights at all. Therefore, the goal of this research is to clarify these various
opinions and ultimately answer the question raised in its title.
Keywords: abuse of procedural rights; lawsuit; return of the quasi-pleading;
legal protection; civil dispute; civil case; access to justice; inad-
missibility of civil proceedings
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EXECUTION OF TESTAMENTARY INSTRUCTIONS IN POLISH
LAW: STRUCTURAL ISSUES

This paper is dedicated to the classical institution of Polish law, which un-
doubtedly dates back to Roman times. At the same time, the form of this insti-
tution differs slightly in various European legislations. Polish law and doctrine
are no exceptions, as they have not developed a unified approach to the institu-
tion of testamentary instructions. This is not about minor practical discussions
but rather about understanding the legal nature of this institution. Depending
on the adopted perspective and the type of obligation in question, we encoun-
ter the issue of executing the instruction. The primary focus is on answering
the question of what the right to demand the execution of the instruction en-
tails and determining the appropriate circle of beneficiaries. | intend to address
the aforementioned issues in my presentation.

Keywords: Polish law, testamentary instructions, modus, content of last will.

* j.turlukowski@wpia.uw.edu.pl.

197


mailto:j.turlukowski@wpia.uw.edu.pl

UDC/YJIK 347.234(470)
Dr. Maria Erokhova’
Online lecturer at the Moscow School of Social and Economic Sciences,
Department of Law, Russian Federation, with personal residence in Belgrade,
Serbia

FORMS OF EXPROPRIATION AND ITS EFFECTS: CIVIL LAW
APPROACH OF RUSSIAN LEGISLATION

In Russian legislation, expropriation is governed by the Civil Code. In Russia,
civil law specialists have traditionally researched expropriation issues, under-
standing that many lawyers classify these relations as a subset of public law.
I’'m a specialist in property law, and now the questions of expropriation are in
the sphere of my interest. Currently, Russia is seizing property from private
owners through two common methods: 1) reprivatization, and 2) expropriation
of property from foreign investors in states considered unfriendly. On this
backdrop, it is important to refresh the knowledge on expropriation and to un-
derstand what is lawful in this process and what is not. In my report, | distin-
guish expropriation as the state's action of seizing or altering an individual's
property rights in the exercise of its sovereignty, and nationalization as the
state's action of seizing the property rights of all individuals. This report is on
expropriation. We distinguish between lawful and unlawful expropriation, and
analyze the legal basis for lawful expropriation under Russian law. In Russian
law, the legal grounds for expropriation are: state or municipal needs; the reg-
uisition; the confiscation; compulsory sale of the property, which according to
the law may not be owned by the private person; compulsory sale of the mis-
managed land plot, cultural values, and domestic animals. There are no other
grounds for lawful expropriation in Russian law; it means that all other actions
of the state are unlawful expropriation. Modern law appears to generally agree
that the expropriating state must provide compensation for the property it has
taken. A possible exception to the compensation rule may be the confiscation
of property from a person who has committed an offense because of which he
or she became the owner of the expropriated property. From the civil law point
of view, unlawful expropriation is a tort for which the state shall pay damages.
At this stage, new questions emerge: which court has the authority to make the
decision? What is the limitation period about? Is the form of compensation
limited to funds, or is restitution also a possibility? These questions shall be
researched with the comparative method; the preliminary opinion is that the
national court, which is independent from the state, could judge disputes con-
nected with expropriation. If the national court is dependent on the state, for-
eign jurisdiction may have competence. Arbitration may have competence if
both parties agree, like in the sphere of investment disputes. The limitation
period depends on the applicable law, but the main point of fairness is that the
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limitation period shall start when the owners have an opportunity to bring an

action against the state for compensation. Compensation may be in the form of

funds or restitution, but bona fide purchaser shall be protected.

Keywords: lawful expropriation; the requisition; the confiscation; expropria-
tion for state or municipal needs; compulsory sale of the property;
unlawful expropriation; compensation for lawful expropriation;
damages for unlawful expropriation; restitution; competence of the
court; limitation period; judgment of the dependent court as a form
of expropriation.
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INSTRUMENTS UNDER THE ACT ON COUNTERACTING
DOMESTIC VIOLENCE: AN EFFECTIVE MEANS OF PROTECTING
VICTIMS IN POLAND OR A TOOL FOR ABUSE OF LAW?

In 2020, the Polish civil law procedure was expanded to include an instrument
designed to protect victims of domestic violence—a “Blue Card” procedure
(integrated register of domestic violence acts) and a court warrant issued in
civil proceedings, ordering the perpetrator to leave the place of residence
shared with the victim and its vicinity with immediate effect and prohibiting
the perpetrator from returning to said place of residence and its vicinity. These
regulations were amended in 2023 to further include a restraining order, pre-
venting the perpetrator from approaching the victim or entering specific insti-
tutions of education, culture, and sports.
Apart from courts of law, the legislator extended the authority to issue the
aforementioned warrants and orders to police officers and military officials.
While the introduction of such an instrument is in itself commendable, the
measure is to a certain extent flawed, in terms of procedural solutions in par-
ticular. Some provisions are ostensibly in violation of the Constitution of the
Republic of Poland.
Regrettably, the instrument is occasionally abused, for instance, with intent to
improve a particular individual’s processual circumstances in divorce, child
support, or child visitation rights cases.
This paper presents the aforementioned instrument, including an analysis
(against the backdrop of Polish adjudicature) of whether it has met the hopes
placed therein or, on the contrary, offered an easy-to-use way of abusing the
law. The author proposes de lege ferenda postulates.
Keywords: order to leave the place of residence; ban on returning to the place
of residence; domestic violence; protecting victims of domestic
violence; abuse of the law.
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THE BALANCE BETWEEN CHILD PROTECTION AND ABUSE
PREVENTION IN VIETNAM’S LEGAL SYSTEM

Vietnam has established a robust legal framework aimed at protecting children
from abuse, violence, exploitation, and neglect. The Constitution of 2013 and
key laws such as the Law on Children 2016 and the Law on Domestic
Violence Prevention and Control 2007 recognize children as a special class of
citizens who require protection, ensuring their rights to care, education, and
safety. Additionally, the Labor Code 2019 and supporting regulations like
Circular No. 23/2010/TT-BLDTBXH prohibit child labor, especially in
hazardous industries, while the Law on Prevention and Combat of Human
Trafficking 2011 focuses on preventing child exploitation and trafficking.
Despite the comprehensive legal protections, enforcement remains a challenge
due to cultural norms, underreporting, and resource constraints, particularly in
rural areas. The National Action Program for Children 2021-2030 seeks to
address these challenges by setting strategic goals to prevent violence, abuse,
and exploitation over the next decade, emphasizing preventive measures, legal
reforms, and improved access to social services.

This article explores the balance between child protection and abuse

prevention in Vietnam’s legal system, highlighting key laws, their enforcement

challenges, and the ongoing efforts to ensure every child’s right to a safe and
nurturing environment.

Keywords: Child protection in Vietnam; Child abuse prevention in Vietnam;
Vietnam’s child protection legal framework; National action
program for children 2021-2030 in Vietnam; Child exploitation and
trafficking in Vietnam; Child labor in Vietnam; Safe and nurturing
environment for children in Vietnam; Constitution 2013 of Vietnam,
Law on Children 2016; Law on Domestic Violence Prevention and
Control 2007; Labor Code 2019; Law on Prevention and Combat of
Human Trafficking 2011.
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DOES CIVIL PROCEDURE IN EUROPE NEED THE LEGAL INSTI-
TUTION OF DISCOVERY? PROTECTION OF FAIR TRIAL IN
TIMES OF ACOMPLEX GLOBAL MARKET

The right to a fair trial is undoubtedly one of the core principles governing
civil procedure. While the global economy embraces fast-paced developments,
civil relationships become more and more complex. As a result, the need to
modify the already existing procedural guarantees regarding rules on present-
ing evidence becomes evident, especially in civil cases naturally burdened
with complex factual setting and background.

The “discovery” process in the United States is quite unique, as it seems that
no other jurisdiction has embraced such broad regulations on court-assisted
evidence gathering. However, in the past years, the European Union has intro-
duced certain sector-specific mechanisms, which appear to be moving in the
direction of American regulations. Currently, the change only applies to cases
that are typically complex, such as those related to private enforcement and
intellectual property. Nevertheless, the question remains: does the future of
European civil procedure call for the American institution of discovery?
Keywords: discovery; disclosure; fair trial in civil procedure.
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ABUSE OF THE RIGHT TO A FAIR TRIAL

The right to a fair trial is a principle of a democratic state of law and a guaran-
tee for the protection of individual freedoms and rights. It is expressed in Arti-
cles 45 and 77(2) of the Polish Constitution, Article 6 of the ECHR, and Arti-
cle 14(1) of the ICCPR. The postulates that are associated with the right to a
fair trial have a dual basis in the Polish legal order: constitutional and conven-
tion. The elements of the right to a fair trial, which derive from Article 6 of the
ECHR, align with the content of Article 45 of the Polish Constitution. On the
basis of the Convention, the right to a fair trial includes: a guarantee of access
to a court; fairness and efficiency of the proceedings, conducted without undue
delay; openness of the proceedings; equality of procedural means; the right to
a hearing; adversarial and stability of the final decision.

In the Polish legal system, the right to a fair trial strictly correlates with the
admissibility of proceedings in civil procedure. The admissibility of the pro-
ceedings in Polish civil procedure is a complicated issue with a long legal tra-
dition. It determines the jurisdiction of courts to hear certain cases in Poland.
Limiting the admissibility of the proceedings results in the exclusion of the
right to a court and the right to a fair trial, depriving a citizen of the opportuni-
ty to defend his rights in courts.

The Constitution introduced the prohibition of limitation on the admissibility
of proceedings, which, when combined with the right to a court of law and the
right to a fair trial, presents a new challenge: ensuring the realization of the
right to a court in every case, without exception. This leads to extremely broad
access to the court and the admissibility of proceedings in any case, even those
that are absurd or non-existent. In such a situation, a fundamental question
arises: is it possible to abuse the right to a fair trial? If so, in what situations
does this occur?

Keywords: abuse; right to a fair trial; proceedings; civil procedure; Poland.
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CORPORATE REPUTATION PROTECTION: LEGAL FRAMEWORK
IN HUNGARY AND THE EUROPEAN UNION

The essay, titled "Corporate Reputation Protection: Legal Framework in Hun-
gary and the European Union," examines how a positive corporate reputation
serves as a strategic tool, directly influencing market position, financial per-
formance, and customer trust. Building and maintaining a good reputation is
closely tied to legal compliance, ethical conduct, and corporate social respon-
sibility. Companies that actively protect and enhance their reputation can gain
a competitive edge.

This essay outlines the legal framework for corporate reputation protection in
Hungary and the European Union, with particular focus on key legislation
such as the Hungarian Civil Code (Act V of 2013), the Information Self-
Determination and Freedom of Information Act (Act CXII of 2011), the
GDPR, and the Whistleblower Directive (2019/1937/EU).

Compliance plays a vital role in managing and preventing reputational risks,
effectively ensuring adherence to laws and ethical standards. By promoting
compliance with data protection and ethical norms, compliance systems help
safeguard corporate reputation and mitigate risks related to data breaches, eth-
ical misconduct, or competition law violations.

Keywords: reputation; protection; compliance
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CYJICKA KOHTPOJIA JABHOTYXHUJIAYKE UCTPATE

CyJacka KOHTpOJIa KPHBUYHOT TOBEHha je OpaHa 3a apOMTPEpHOCT, 3710ymnoTpedy
IpaBa U HE3aKOHUTE PaJie OpraHa KPUBUYHOT FOHBEHA M JETOTBOPHO CPEIICTBO
3allTUTE TpaBa OCYMILMUYECHOT 32 KPUBHYHO JIENIO. Y CTaHOBJbaBame M ypeheme
CYACKEe KOHTpOJIC jaBHOTY)KHMJIaYKe HCTpare 3aBHCH OJl TOTA JIa JIM 3aKOHOJaBaI]
yCBaja MaTepHjaTHu WK (OPMATHHU TI0jaM KPHUBHYHOT TOWHEHA, /1a JTH OpPraHu3yje
KpPHUBUYHY TyOy Ha Hauelly JeraluTeTa WM Hauelly OMOPTYHUTETAa KPUBHYHOT
romeha M J1a JIM oBiamhyje jaBHOI TY)XHOLA Ja Mpeny3uMa JOKasHe pajme y
HCTpasH.

Y Cpb6uju je 3aKOHOAABAaI] YCBOJHO jE€IHY, Y YIOPEIHOM IMpaBy HENO3HATY M
Hay4HO HEyTeMeJhCHY KOHIICIIIH]Y jaBHOTYXXHIadKe ucTpare kao Gopmanne daze
KPUBHUYHOI' IOCTYIKA, Yy KOjO] HEMa MecCTa Cyly, a jaBHOM TY)XHOLy je AaTo
oryamheme 1a U3BOIU J0Ka3e KOjU UMajy JOKa3Hy CHAry Kao Ja Cy CyICKu. 300r
(dyHIaMEeHTaTHUX KOHILENIMjCKUX HeJocTaTaka, HeyckiaheHoctu ca YcCTaBoM,
JUCXapMOHHWje ca  aJBEep3WjaJJHIM  [JIABHUM  TPeTpecoM M OpOjHUX
NPOTHBPEYHOCTH KOje Calp)XKU 3aKOHCKa peryjaTHBe — HEONXOJHa je pedopma
jaBHOTYXMIauke uctpare. [lonyT peniema y ynopeaHOM NpaBy, jaABHOTYKHIAUKY
ucTpary Tpeda ypeauTd Kao jeaHy HedopManHy (asy y KOjoj jaBHH TYXKHIIAI
caMo IPHKYIUba JOKa3e 3a IMOIu3ame OnTyxOe, a 3a KPUBHYHH cyn Tpeba
YCTAHOBUTH W3BecHa oBnamhema Ja BPIIM KOHTPOJY KPHBUYHOT TOHCHA H
IITATH TpaBa ocyMmHyeHor. C HUJBEM Ja Ce OCHUTypa HayeJo MPaBUYHOT
MOCTYIKa, Tpeba MpeABUACTH Jia Ce Y UCTpa3u JO0Ka3He pajihe MOTY Ipeay3eTH
caMo M3Yy3eTHO, Y ClIydajeBHMa KaJl MPETH ONAaCHOCT Off OZJIarama, C TUM LITO Ou
JIOKa3e U3BOJKO CYJ, M TO y3 CBE TapaHallije paBHOIPABHOCTH cTpaHaka. [lomTo
cMarpamo Jia CPIICKHM 3aKOHOJaBal] HemMa XpaOpocTH 3a jeJaH OBaKko pajuKaliaH
pedopMcku 3axBaT, Ka0 MHHHUMYM pedopMe jaBHOTYKHJIAuKe ucTpare Tpeda
noauhy YMIBEHNYHU CYICTPAT 33 MOKPETamhe UCTpare Ha HUBO OCHOBAHE CyMEbE U
YCTAaHOBHUTH IIPAaBO OCYMHIMYCHOT Jla W3jaBJbUBAIKEM JKajlde 3aTpaxku o cyjaa
KOHTpOJTy TIOKpeTama UCTpare.

Kibyune peun: KpuBnunu mnocrynmak; McTpara; JaBHOTyxuIauka HCTpara;

Cyncka KoHTpoJia ontyx0e; Haueno npaBuyHOT HocTymka.

JUDICIAL CONTROL OF THE PUBLIC PROSECUTOR’S
INVESTIGATION

Judicial control of the criminal prosecution is the barrier to arbitrariness, abuse of
law, and illegal actions of the criminal prosecution authority and an effective
instrument for the protection of the rights of the suspect. The establishment and
regulation of judicial control over the investigation hinges on the legislator's
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adoption of either the material or formal concept of criminal prosecution. This
refers to whether the legislator organizes the criminal action based on the principle
of legality or the principle of opportunity, and whether it grants the public
prosecutor the right to gather evidence during the investigation.

The Serbian legislator has adopted a unique and scientifically unfounded concept
of the public prosecutor's investigation as a formal stage of the criminal
proceedings, in which there's no place for the court, and the public prosecutor is
entitled to take evidence with the same effect as if the court had done it. Due to the
fundamental conceptual flaws, unconstitutionality, disharmony with the
adversarial trial, and numerous other regulation inconsistencies, the reform of the
public prosecutor's investigation is more than necessary. Similar to comparative
law, we should regulate the public prosecutor's investigation as an informal stage,
in which the public prosecutor gathers evidence for the indictment, and the
criminal court holds the authority to control the criminal prosecution and
safeguard the suspect’s rights. To uphold the principle of fair procedure, the court
should only take evidence in exceptional cases, guaranteeing the equality of the
parties, and only when a delay could cause harm. Given our skepticism towards
the Serbian legislator's willingness to undertake such a drastic reform, we
recommend that the public prosecutor's investigation undergo a minimum reform.
This reform should elevate the indictment's factual basis to a level of reasonable
doubt, and empower the suspect to initiate judicial control through an appeal.
Keywords: criminal procedure; investigation; public prosecutor's investigation;

judicial control of indictment; the principle of fair procedure.
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UMJETNA INTELIGENCIJA I KRIVICNO PRAVOSUDE

Upotreba umjetne inteligencije u krivicnom pravosudu zahtijeva pravne garancije. Zato se
postavljaju standardi za povjerenja vrijednu umjetnu inteligenciju, a polaze¢i od nacela
transparentnosti i zaStite procesnih prava. Iako se jo$ uvijek odluéno odbacuje
moguénost upotrebe umjetne inteligencije prilikom odlu¢ivanja o krivicnoj
odgovornosti, umjetna inteligencija moze, izmedu ostalog, doprinijeti efikasnosti
kriviénog postupka ocjenjujuci (ne)postojanje rizika od ponavljanja krivicnog djela
kao razlog za odredivanje pritvora ili prilikom rjeSavanja bagatelnog kriminaliteta.
Uspon novih digitalnih tehnologija zahtijeva odziv na nacionalnoj, regionalnoj i
medunarodnoj ravni, s obzirom da je samo uz ukljuCivanje Sirokog kruga
zainteresovanih moguce razviti model globalnog upravljanja umjetnom inteligencijom
vrijednom povjerenja. Aktuelne inicijative za upravljanje sistemima umjetne
inteligencije u okviru Vijeca Evrope ogledaju se u finaliziraju procesa na usvajanju
Okvirne konvencije o umjetnoj inteligenciji, ljudskim pravima, demokratiji i vladini
prava. S druge strane, Evropska unija je potvrdila Akt o umjetnoj inteligenciji, ¢ime je
dala zeleno svjetlo prvim pravilima o umjetnoj inteligenciji u svijetu.
Kljuéne rijeci: Umjetna inteligencija; Okvirna konvencije Vije¢a Evrope o umjetnoj
inteligenciji, ljudskim pravima, demokratiji i vladini prava; Akt
Evropske unije o umjetnoj inteligenciji; Krivi¢no pravosude.

ARTIFICIAL INTELLIGENCE AND CRIMINAL JUSTICE:

The use of artificial intelligence in criminal justice requires legal guarantees. That is
why standards are being set for trustworthy artificial intelligence, starting from the
principles of transparency and protection of procedural rights. While we still firmly
reject the use of artificial intelligence in criminal liability decisions, it can enhance the
efficiency of criminal procedures by evaluating the likelihood of reoffending as a basis
for custody orders or resolving minor crimes. The rise of new digital technologies
requires a response at the national, regional, and international level, given that only
with the involvement of a wide range of stakeholders is it possible to develop a
trustworthy model of global management of artificial intelligence. The Council of
Europe has finalized the process of adopting the Framework Convention on artificial
intelligence, human rights, democracy, and rule of law, reflecting current initiatives for
managing artificial intelligence systems. On the other hand, the European Union
confirmed the Artificial Intelligence Act, thus giving the green light to the first rules
on artificial intelligence in the world.
Keywords: artificial intelligence; framework convention of the council of europe on
artificial intelligence, human rights, democracy and rule of law; artificial
intelligence act; criminal justice.
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THE PROTECTION OF THE ACCUSED AGAINST SELF-ACCUSATION

The right of the accused not to testify against himself and not to plead guilty
represents the fundamental right of this procedural party. It is also a natural right
since it corresponds with the self-preservation impetus. Therefore, the architecture
of the criminal procedure must be in accordance with the need of the accused to
realize this right. The defense tactics should exclusively depend on the choice of
the accused. He can opt for active defense but also for remaining silent. It cannot
be expected from the accused to incriminate himself. The options of silence or
active defense must be left to the accused. The basic fair trial postulates uphold
this civilization standard. The most important international legal documents in the
field of the protection of human rights require the court’s duty to fully respect the
protection of the accused against self-accusation. By respecting this privilege of
the accused, the presumption of innocence and its major procedural implications
are respected as well. The burden of proof lies on the prosecutor, and it cannot be
expected from the accused to support the prosecutors allegations. Only in such a
way may the standards of a fair trial be realized.

Keywords: accused; defense; self-incrimination; protection; international legal

documents

SAIITUTA OKPUB/BEHOI" OJ1 CAMOOIITY KUBAIBA

IIpaBo OKPHUBJHCHOT Ja HE CBEIOYH MPOTUB cede U Ja ce He H3jalllihbaBa KPUBUM
npeacTaB/ba (PyHIAMEHTAIHO MPaBO OBE HpoliecHe cTpanke. OBO Mparo je Takole
W TMPUPOJIHO, ¢ 003MpPOM Ha TO Ja OAroBapa MOJCTUIA]y Ha CaMOOJIpKaHke
(camoouyBame). Tora pagu, apXUTeKTypa KPHBHYHOT IOCTYIIKA MoOpa OHUTH
yrnoao0JbeHa MOTPeOr OKPUBJHEHOT J1a OCTBAPH OBO CBOje mMpaBo. OKPHUBIHEHHU Ce
MOX€E OJUTyYHTH 32 aKTUBHY 0A0paHy, au u 3a ox0pany hyramem. 1360p nsmely
hyTama 1 akTUBHE 0/10paHe Mopa OMTH Ha OKpHUBJbeHOM. OBO je HUBMIM3AIN]CKA
CTaHAap] caJp)kaH y OCHOBHHM IIOCTyJaTHMMa NpaBeqHor cyhema. HajBaxuuju
Mel)yHapoHM NpaBHU JOKYMEHTH Y 00JIaCTH 3aIUTHTE JbYJICKUX IpaBa MPOIUCY]jy
obaBesy cyga Ja y TOTIYHOCTH TIOIITYje B3aIUTHTy OKPHUBJBEHOT O]
caMoONTyKuBama. [lomroBameM OBe NPUBHIEIHjE OKPHBJHEHOT, OuBa Takohe
OCTaBpeHa W MPETIIOCTaBKa HEBUHOCTH U IheHe HajBehe MpolecHe MOCIeAuIe.
Teper nokazuBamba je Ha TYXKUOLLY, TE CE HE MOYKE OYEKHUBATH O]l OKPUBJHEHOT JIa
oaynupe HaBoje Tyxkuora. CaMo Ha OBaj HAYMH CTaHJApIU TMpaBeaHOT cyhema
MOTy OWTH OCTBapeHH.

Kibyyne peun: Oxpusibenn; Opbpana; CamonHKpUMyHaNWja; 3allTHTa;

MelyHapoaHOIIPaBHH JOKYMEHTH
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HOBH JOMETH BEHITAYEIA CAOBPARAJHUX HE3I'OJIA
Y CYACKUM NNOCTYIIIHUMA

CaoOpahajHe Hesrozme Cy CBakoIHEBa PEaHOCT INHPOM CBETa, KA0 U HHHXOBE
NOCIeqUIe — MaTepujajiHa INTeTa, Pa3IMiuTe BPCTE IMOBpeAa, Ia M CMPTHE
nocneaune. Y BehMHHM cHTyaluja, OCMM KOJ Mame MaTepHjajHe IITeTe Kaja
YUYECHHULIM CavMIbaBajy €BPOIICKM HW3BeITaj O caoOpahajHoj He3romu, opraHu
MOCTYIKA — MOJIUIIMja OJHOCHO jaBHHU TYXHOIM 00aBJbajy yBuhaj. Pa3sBoj Hayke u
TEXHUKE JOHOCH M HOBA peIlcHha Y ayTOMOOWICKO] HHAYCTpHUju. To ce ornena y
HOBHM TEXHOJIONIKMM pelICHhUMa, Tpe CBera KOI HOBUX MyTHHYKHX BO3MIIA,
nmpousBeicHuX y ApxkaBama Emporicke YHuuje, anmu u CAJ[. O Tum periewnuma u
BUXOBOM YTHIIAjy Ha mosehame O6e30emHOCTH caoOpahaja Ha MyTEeBUMa jOII YBEK
ce Mano 3Ha. Ypehaju, koju cy yrpal)eHH y HOBUM ITyTHHYKHM BO3HJINMa MOTY Ja
y OWUTHOM JompHHecy OpikeM ¥ JIaKIIeM pellaBamy Y3pOKa IOjelUHUX, Ia U
HajTeKHX caoOpahajHUX He3roja. AyTOpW Cy Yy pany HOKYIIATM Ja YKaxy Ha
motpedy Ja ce OpraHd TOCTyIKa — IOJUIMja W jaBHH TYKHUOLH, KOJH BpIIE
yBuhaje YIo3Hajy ca HOBHM pEIICHIMa y ayTOMOOMIICKO] HHAYCTHja KOja Cy OJ
3Hayaja 3a Op30 U edHUKaCHO yTBphuBame y3poka caobOpahajue He3rome Kox
caobpahajuux He3roja ca ydemhieM MyTHHYKHX Bo3wia. M HE caMO OHH, HEro H
BelTany caobpahajHo TEXHHYKE CTPYKE KOjU Ha 3aXTEB OpraH NOCTYyIKa Tpeda ja
yTBphyjy Za JM NpOIyCTH TMOjeJJMHUX YYECHHMKA IPE/CTaBibajy Y3pPOK HIIH
JOIIPUHOC 3a HacraHak caoOpahajHe He3roze. VYIoO3HaBambe Ca HOBHM
TEXHOJOIIKUM pellelhbuMa M MoJaliMa KOjU C€ MOry JO0OUTH HaKOH
0JaroBpeMeHOr HM3y3MMama M aHaju3e MojaTtaka u3 TUX ypehaja ox crTpane
JHLCHIMPaHUX BellTaka OJ] 3Hauaja je 3a eUKacHOCT y paay opraHa MmoCTyIKa,
npe CBera CyJoBa M BOAE CMamCHy TPOIIKOBA Ka3HEHHX IOCTYMaka (KPUBUYHHX
n npekpiajHux). Takohe, To je o 3Ha4aja ¥ 3a MAPHUYHU ITOCTYIAK Y IOTJIEIY
HaKHaJe IITeTe, KOjU MOCTYMaK Ce CIPOBOIH IMOCIE MPABHOCHAKHOT OKOHYama
Ka3HEHUX MOCTYIaKa.

Kibyune peun: Yeubhaj; CaoOpahajaa Hesrosna; Bemraueme; CyIcKH MOCTYIN.
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NEW SCOPES OF TRAFFIC ACCIDENT EXPERTISE IN COURT
PROCEEDINGS

Traffic accidents are a daily reality around the world, as are their consequences:
material damage, various types of injuries, and even death. In most situations,
except in the case of minor material damage, when the participants make a
European traffic accident report, the authorities of the procedure—the police or
public prosecutors—perform the investigation. The development of science and
technology also brings new solutions in the automotive industry. This is reflected
in new technological solutions, primarily in new passenger vehicles, produced in
the countries of the European Union but also in the USA. Little is known about
these solutions and their impact on increasing road traffic safety. The devices,
which are installed in new passenger vehicles, can significantly contribute to a
faster and easier solution to the causes of certain, even the most serious, traffic
accidents. In the paper, the authors tried to point out the need for procedural
authorities—the police and public prosecutors—who conduct investigations to
become familiar with new solutions in the automotive industry, which are
important for quickly and efficiently determining the cause of traffic accidents
involving passenger vehicles. And not only them, but also traffic technical experts
who, at the request of the procedural authority, should determine whether the
failures of individual participants are the cause or contribution to the occurrence of
a traffic accident. Acquaintance with new technological solutions and data that can
be obtained after timely seizure and analysis of data from those devices by
licensed experts is important for the efficiency of the work of procedural
authorities, primarily courts, and leads to a reduction in the costs of criminal
proceedings (criminal and misdemeanor). Also, it is important for civil
proceedings regarding damages, which proceedings are carried out after the final
conclusion of criminal proceedings.

Keywords: investigation; traffic accident; expert examination; court proceedings.
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Ipogp. dp Bradumup B. Bexosuh'
ITpaBHu dakynrer YHuBep3utera y Ilpumrunu
ca npuBpeMeHuM ceauireM y KocoBckoj MuTpoBunu

HNPEUCIIUTUBAILE OAI'OBOPA HA SILVER TSUNAMI -
CAOCERAJHO OCJOBABAIE UBMEBY MOI'YRHOCTHU U ITPAKCE

V3Bpmeme Ka3He 3aTBOpa je CIOXEH Ipolec onrtepelieH HU30M IpodieMa, KOju ce
MYATHIDIMKY]y Kaga ce paad o ocobama cTapujer KHBOTHOT J100a YHjH je yaeo Y
3aTBOPCKO] TOMYJAIMju CBakUM aaHoM cBe Behu. Ilopact kpuMuHama, IPYIITBECHH
HeMupH, rpaljaHCKH Hepeau W par mpoTtuB japore y CjenumeHuM AMEpUYKHM
Hpxaama (CAJl) pesyaTwpalid cy I0jaBOM MOJUTHYapa 3akoHa W pena (Puuapn
Huxkcon, Ponann Peran, [lopy Bymr u bun Knunron), koju cy kopuctehu crpax on
370YMHA, WHCHUCTHPANIN Ha IIOOLITpaBamy Ka3HEHE peakiMje Kpo3 JOHOIICH:E
CTPOXHMjUX 3aKOHA, H3rpajmby HOBHUX 3aTBOPCKUX KamamureTa, mHoBehame crore
3aTBapama, MAacOBHO H3pUIame IYTMX Ka3HH 3aTBOPA, PECTPHKTHBHY IPHMEHY
YCIOBHOT oOTmycrta W caocehajnor ocnobahama, kao M yBoheme mnpakce aa ce
nmoBpaTHAIMMa ocyheHHM 3a Tpelie TeIIKO KPUBHYHO [EJ0 H3PEKHE Ka3Ha
JI0O’)KMBOTHOT 3aTBopa 0e3 MoryhHoctu ycmoBHor ormycta (three-strikes and you're
out). Ce To je moBeso 10 yOp3aHOT cTapera 3aTBopcke momynanuje (Silver tsunami)
Koja ce y TIeHaJHHM YCIOBHMa cCyodaBa ca mpeBasHheHHM apXUTEKTOHCKHM
peuiemnMa, MpeHacesbeHoIINy, BUKTUMM3AIMjOM, HENPUKIAJHUM CMEIITajeM,
IPEKUIOM TOPOJMYHUX BE3a, OTEKAHUM IPUCTYIIOM MPABAH, HENOCTOjambeM
WHIVBHAYaJM30BaHUX MporpamMa TMpHIpeMe 3a OTIYCT W He3aJoBoJbaBajyhom
3PaBCTBEHOM 3alTUTOM (IUTO MOTEHIMPa HUXOBO YOp3aHO crapeme, pa3Boj Beh
npucytHuXx Oonectu, ocehaj GecriomohHOCTH, AenpecHjy, CTpax O CMpPTH, MOCEOHO
CTpax Ol CMPTH y 3aTBOpY UTH). HemoBosbaH Mmosokaj JOBOAW y MUTAKE IMOIITOBAKE
JbYIICKUX TpaBa CTapHjux ocyheHuka, ajiu ¥ MOryhHOCT KBaJUTETHOT KOPEKTHBHOT
aHT@)XMaHa M yCIelIHe colMjaiHe peuHTerpanuje. Crora je mapajeigHo ca pa3BojeM
MOJIMTHKA M CTpaTerrja CMarmbWBarma 3aTBapama CTApHjUX JIMIA W MpriarohaBama
ImporpamMa IMOCTyIamka IUXOBHUM CHEUU(GUIHUM HOTpebaMa HEONXOAHO MPELU3HO
nehuHHUCAaTH  KpUTepHjyMe W mpoueaypy caocehajoor  ocnmobahama  kao
HajeQUKACHUjET CPEACTBA 3a MPEBPEMEHO OTMYIITame Ha CI000Ly CTapHjux
3aTBOPEHHMKA KOjU HE TPEACTaBsbajy 030MIbaH 0e30eHOCHU pu3uK. Mako u3pasuto
XymaHa, maeja o caocehajHoM ocinobahamy oBux 3arBopeHmka y CAJl je, 30or
y3ypranumje cyicke Biaactu ox crpaHe Bureau of Prisons (3aBox 3a 3atBope — BOP)
Jyro BpeMeHa IpPEACTaB/bajla CaMO TEOPETCKYy a He M MPakTHYHy MoryhHoct 3a
HajBehu Opoj crapujux 3aTBopeHuka. C o03upom na je BOP cBojoM HeaiekBaTHOM
MOJUTHKOM JYTH HH3 TOJMHAa KOMIPOMHUTOBAao LMJbeBe caocehajHor ocnobabhama,
cacBUM je jacHo na onapehuBame momoOHOCTH 3a caocehajHo ocnobahame Tpeba na
OylIe y HaJulexxHOCTU cyqoBa. To Baxu u 3a Penyonuky CpOujy.

* vladimir.vekovic@pr.ac.rs
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Kibyune peun: Crapuju 3aTBopenui, Silver tsunami, caocehajuo ociobahame, CA/L.

RECONSIDERING THE RESPONSE TO SILVER TSUNAMI —
COMPASSIONATE LIBERATION BETWEEN POSSIBILITY
AND PRACTICE

The execution of a prison sentence is a complex process burdened with a series of
problems, which multiply when it comes to elderly people, whose share in the prison
population is increasing every day. The rise of crime, social unrest, civil unrest, and
the war on drugs in the United States of America (USA) resulted in the emergence of
law and order politicians (Richard Nixon, Ronald Reagan, George Bush, and Bill
Clinton), who, using the fear of crime, insisted on tightening punitive reactions. Such
reactions included the adoption of stricter laws, the construction of new prison
facilities, an increase in the rate of incarceration, the mass imposition of long prison
sentences, the restrictive application of parole and compassionate release, and the
introduction of the practice of sentencing returnees convicted of a third serious crime
to life imprisonment without the possibility of parole (three strikes and you’re out). All
these factors contributed to the rapid aging of the prison population, also known as the
"silver tsunami". In these conditions, they encounter antiquated architectural solutions,
overcrowding, victimization, inappropriate accommodations, severing of family ties,
challenging access to justice, a dearth of tailored programs for release preparation, and
inadequate health care, exacerbating their accelerated aging, the onset of pre-existing
diseases, feelings of helplessness, depression, and the dread of death, particularly in
prison. The unfavorable position calls into question not only the respect for the human
rights of older convicts but also the possibility of quality corrective engagement and
successful social reintegration. Therefore, in parallel with the development of policies
and strategies to reduce the imprisonment of elderly persons and adapt treatment
programs to their specific needs, it is necessary to precisely define the criteria and
procedure of compassionate release as the most effective means for the early release of
elderly prisoners who do not pose a serious security risk. Although extremely humane,
the idea of the compassionate release of these prisoners in the USA, due to the
usurpation of judicial power by the Bureau of Prisons (BOP) for a long time,
represented only a theoretical and not a practical possibility for the majority of elderly
prisoners. Given that BOP has compromised the goals of compassionate release with
its inadequate policy for many years, it is quite clear that the determination of
eligibility for compassionate release should be the responsibility of the courts. This
also applies to the Republic of Serbia.

Keywords: elderly prisoners, silver tsunami, compassionate release, USA.
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Ipogp. dp Muomupa Kocmul'
[IpaBau akynreT YHUBep3urera y Humry

IIpog. op Mapuna M. Cumosuh’
dakynrer npaBHUX Hayka [laneBponckor yauBep3utera “Arnenpon” y bamoj
Jlymu, cexperap OmOyncmana 3a gjeuy PemyOmnuke Cpricke

JOCTYIIHOCT BECIIVIATHE ITIPABHE IIOMORHA
MAPI'MHAJ/IN30BAHUM /IPYIITBEHUM I'PYIIAMA —
HOPMATHUBA U NICKYCTBA CPBUJE

BecnmatHa mpaBHa momMoh cEpoMamIHIM KaTeropHjaMa CTaHOBHHUINTBA IYTO
Hyje Oma NPUOPUTETHH 33JaTak Koju je Tpebano aa Oyne moap:kaBaH yHyTap
caMHUX JpXKaBa M OJ CTpaHe MeljyHapoJIHHMX oOpraHuzalyja y crpoBolemy
pedopMe TpaBOCYAHUX CHCTeMa. ,JemHaka IpaBoa 3a CBE y CKIaay ca
3aKOHOM‘* He OM Morya OUTH JOCTUTHYyTa 6e3 00e36jelerma jeJHaKkor mpucTyna
mpaBHOj moMohum W mpaBHOM 3acTymamy 3a cBe TIpahane. [lorpeba 3a
Mpy)XamkbeM TpaBHe NoMohu mojjelHaKko ce jaB/ba M y KPUBHYHHM H Y
rpaljaHCKUM CcTBapHMa.

Y Cp6uju je 3akon o OecrutatHoj npaBHOj momohu nouwujer 2019. ronune, anu
BEroBa MpHMjeHa HHje 3akuBjea y notnyHoctd. To he ce caga mpoMujeHUTH
3a 13 pamUBHUX JPYIITBEHUX KaTEropHja KOju Cy NPUMApHU KOPUCHUIIU
OecraTHe mpaBHe momohw, anu u 3a Apyre rpahane. BaxHo je miycTpoBaTi
Ha KOju HauyuH Menuju y CpOuju U3BjenITaBajy O JOCTYITHOCTH NPaBIU KPoO3
OecIiaTHY MpaBHY NOMON, Ka0 M TO Ha KOjH HAYHH j€ MUTAKE JOCTYITHOCTH
mpaBau jacHo oOjammeHo rpahannma CpOuje u kakaB je ytunaj EBporicke
YHH]E Y TOM MPOIIECY.

Kibyune pujeun: BecrimatHa npaBHa momoh; Menuju; PamuBe apymirBeHe

rpyme; Cpbuja, EY unterpanuje.

AVAILABILITY OF FREE LEGAL ASSISTANCE TO MARGINAL-
IZED SOCIAL GROUPS-EXPERIENCES OF SERBIA DUE TO POSI-
TIVE LEGISLATION

International organizations and the states themselves should have supported
the implementation of judicial system reform by providing free legal aid to
poor categories of the population, which has not been the case so far. We can-
not achieve "equal justice due to the law" unless we ensure equal access to

* kosticm@prafak.ni.ac.rs
” marina.simovic@gmail.com
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legal aid and legal representation for all citizens. The need to provide legal aid
arises from time to time in both criminal and civil matters.

In Serbia, the Law on Free Legal Aid was adopted in 2019, but its implemen-
tation has not fully taken effect. That will now change for 13 vulnerable social
categories that are the primary beneficiaries of free legal aid, but also for other
citizens. It is crucial to demonstrate how the Serbian media covers the availa-
bility of justice through free legal aid, how they clearly explain the issue of
access to justice to Serbian citizens, and what role the EU plays in this pro-
cess.

Keywords: free legal aid; the media; vulnerable social groups; Serbia, EU

integration.
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Ipogp. dp Cysana Jumuh
[IpaBuu dakynrer YHupepsutera y [Ipumrunu, KocoBcka Mutposuia

IIpogh. Op Banoa Boowcuh”
Jpxasuu ynusepsuter y Hosom Ilazapy, JlenapTmaH 3a IpaBHE HayKe

Jloy. op Mupjana Bykul’
IIpaBuu dakynrer Yuupepsutera y [Ipumrunu, KocoBcka Mutposuia

VJIOT'A BEHITAKA Y KPUBUYHOM HNOCTYVYIIKY 3A IIOPECKA
KPUBUYHA JEJA

IMopecka kpHBHYHA JieNia Cy OOJIHMK MPOTUBIIPABHOT MOHALIAKka MIOPECKUX 0OBE3HHKA y
LWbY TMOTIYHOT WM JCIMMHUYHOr n30eraBama Iuiahamwa mopesa. 300r IpylTBeHE
OMACHOCTH, jep Ce WUMa YrpokaBajy (HCKaJHH HHTEPECH Ap)KaBe, MPEICTaBIbajy
HajTeXKM OOJIMK HE3aKOHHUTE MOpecke eBasuje. IbMXOBUM BpIICHEM Ce HAHOCH IITeTa
(duckamIHOM CHCTEMy JpXkaBe, jep oj OJlaroBpeMeHOT Iuiahama mope3a W JPYrux
JaxONHa 3aBHCH KOHTHHYUpPaHO (GHMHAHCUpame jaBHUX MoTpeba. 300r TakBHX
aKTHBHUX WJIM TNACHBHHX [ENaTHOCTH TIOPECKHX OOBE3HMKA, KOjH IPEACTaBIbajy
KpIICHE MOPECKHUX IMponuca, Oyuer ocraje yckpaheH 3a oHaj M3HOC MPUXOJa KOjU OU
O6no HarutaheH ga cy mope3u W JAPYTH jaBHHX NPUXOOH OJaroBpEeMEHO M ypeIHO
wiahenu. Ilocienune TakBOr HE3aKOHMTOT IIOHANIamka IMOPECKHX OOBE3HHMKA Ce,
Mehytrm, nasbe pedrekTyjy M Ha TOPECKH CHCTEM Kpo3 HapyllaBame HpHHIHIA
MPaBUYHOCTH OTOPE3HBamka, Ka0 M Ha MPHUBPELY KPO3 CTBapame HENOjallHe TPIXKUIIHE
yrakmune. 300r ymamema jaBHHX INPHXOJa, OpXKaBe Cy IpUMopaHe jaa mnpoHaby
Ha4yMHE 3a YCIIOCTaBJbamhe¢ HapylleHe (hMHAHCHjCKE PaBHOTEXE, 4eCTO W MoBehameM
MOpPEeCKOr Tepera. Y TakBHM YCIOBHMa, IOPECKH OOBE3HMIM KOjU CYy CaBecHO
MOCTYNAaIN y UCIyHhaBalby CBOjUX HMOPECKUX obOaBe3a he CHOCUTH, HE caMO MOPECKU
TEpeT, HETO M TEePEeT jauer ONope3rBama, YNMe Ce HapyllaBa NMPHHIWI PaBUIHOCTH
ONope3rBama Ja JIMlia UCTe eKOHOMCKe cHare miahajy jenHak u3Hoc nopesa. Takohe,
CTBapa ce HeNojajHa TPXKHIIHA KOHKypeHIuja Meljy mpuBpenHuM cybjektuma, jep he
HECaBECHH MOPECKH OOBE3HUIM IOKYIIATH A2 CBOJUM IPOTUBIPABHUM IOHAIIAHEM
MOCTHTHY CBOjeBpcHe ymuTene 30or Herahama mope3a M Tako cebe J0Bedy
MOBOJPHMJU TIOJNIOKA] y OJHOCY Ha CaBECHE NOpecke oOBe3HHKE. 300r CBUX OBHX
MOCNIeIMIa KOje TPOY3pOKYjy IMOpecka KpUBHYHA JeNa, BEOMa je BaXKHO HHHXOBO
OTKpMBaEkE¢ M aJCKBaTHO IpolecyWpame. Y YCIOBHMAa Kaja 3aTajd  [opeckKa
MpEeBeHIja, U TOpeaA MoIyJIapHu3alyje mope3a W Moan3ama eHUKACHOCTH IMOPECcKe
aJMUHUCTpanyje, IMpoOJeM TMOpecke HEeIUCHMIUIMHE Mopa OWTH  pellaBaH
KaXXHhaBakbEeM MOPECKUX yTajuBava. Berirauema y KPUBHYHOM IMOCTYIIKY 3a MOpECKa
KpHBUYHA JIeNa CIPOBOJE ce Kaj je MOTPeOHO Ja ce YTBpIE YHME-CHHIE U3 00IacTh
eKOHOMHje, (UHAHCHja M PadyHOBOJCTBA, jep CyJ HE pAacHojaxe HaBEICHUM

* suzana.dimic@pr.ac.rs
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t mirjana.djukic@pr.ac.rs
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CTPYYHUM 3HameM. EKOHOMCKO-()MHAHCHjCKa BEINTAYCHA Y KPUBHYHOM IOCTYIKY
jenHa cy oJ KOMIUIGKCHHjX M KOMIUIMKOBaHHUjUX, je€p je HYKHO, Ja C€ TMopes
KpHUBUYHOTI 3aKOoHUKaA (lex generalis), momryjy u 6aankerHu nponucu (lex specialis).
Hcro Tako, OBO BelTaueme AOJATHO OTEXKaBa UYMILEHHIA YTBpHUBama BHUCHHE H
Mopyca n30erHyTe mopecke 006aBese, y cirydajeBUMa KaJl ITOJallil HUCY €BUICHTHPAHH,
KaJ Ccy NPUKPUBCHH WM (UKTUBHH. Y CYJICKOj TpakcH Hajuerrthe Hauja3MMO Ha
eKOHOMCKO-(DMHAHCHjCKa BellTauewma nopecke yraje xox I1J[B-a, mopesa Ha mpuxon
0]l caMOCTaJIHE AETAaTHOCTH U Iope3a Ha JOOHT.
Kbyune peunm: mopecka KpUBHYHA Jiea; KPUBHYHH TMOCTYNAK; JIOKA3HBAIbC;
E€KOHOMCKO-(DMHAHCHjCKO BEILTAUYCH:-E; YJIora BEIITaKa; IOpe3H;
u3berapame I1ahama.

THE ROLE OF EXPERT WITNESSES IN CRIMINAL PROCEEDINGS
FOR TAX CRIMINAL OFFENSES

Tax crimes are a form of illegal behavior by taxpayers in order to completely or
partially avoid paying taxes. Due to their social danger and potential threat to the
state's fiscal interests, tax crimes are considered the most challenging type of illegal
tax evasion. Their implementation causes damage to the fiscal system of the country
because the continuous financing of public needs depends on the timely payment of
taxes and other duties. Due to such active or passive activities of taxpayers, which
represent a violation of tax regulations, the budget remains deprived of the amount of
revenue that would have been collected if taxes and other public revenues had been
paid in a timely and orderly manner. However, the illegal behavior of taxpayers not
only violates the principle of fair taxation but also creates unfair market competition in
the economy. Due to the decrease in public revenues, states are forced to find ways to
restore the disturbed financial balance, often by increasing the tax burden. Under such
conditions, taxpayers who diligently fulfill their tax obligations not only bear the tax
burden, but also the burden of increased taxation, thereby violating the principle of fair
taxation, which dictates that individuals of equal economic strength should pay the
same amount of tax. Unfair market competition arises among business entities as
unscrupulous taxpayers attempt to achieve savings through illegal behavior, thereby
putting themselves in a more favorable position compared to conscientious taxpayers.
Due to the numerous consequences of tax crimes, it is crucial to detect and prosecute
them effectively. Punishing tax evaders is necessary to solve the problem of tax
indiscipline in situations where tax prevention fails, despite the popularization of taxes
and increased efficiency of tax administration. When the court lacks expert knowledge
in the fields of economics, finance, and accounting, it turns to expert opinions in
criminal proceedings for tax crimes to establish facts. Economic and financial
expertise in criminal proceedings is one of the most complex and complicated because
it is necessary that, in addition to the criminal code (lex generalis), blanket regulations
(lex specialis) are also respected. Similarly, the determination of the amount and mode
of avoided tax liability complicates this expertise, particularly in cases where the data
is unrecorded, hidden, or fictional. In court practice, we most often come across
economic and financial expert reports on tax evasion in the case of VAT, self-
employment income tax, and profit tax.

Keywords: tax crimes; criminal proceedings; proving; economic-financial expertise;

role of experts; taxes; payment avoidance.
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CTAILE MAJIOJIETHUYKOI' KPUMMWHAJIUTETA Y CPBUJA

MasoneTHrnuky KpuMuHanuTeT y CpOujH, y CBETIIy aKTyeIHHX TpardyHuX
norahaja, mpuUBIAaYM 3HA4YajHO MHTEPECOBAHE JABHOCTH, MCTOBPEMEHO
oTBapajyhu mpocTop 3a peopMHcame CUCTEMA pearopama Ha MAIOJICTHHYKY
nenuHkBeHIMjy. Kako Ou Oynyhu oaroBopu KOpecHOHAMPATIM Ca pEeaTHUM
CTambeM CTBapH, H3y3€THO je 3Ha4YajHO YIIO3HABAKE Ca CTAKEM U TPEHJOBHMA
MAJIOJICTHUYKOT KPHIMUHAIUTETa. Y TOM CMHCIY TpeOa MMaTH y BUAY Ja ce
MAaJIONICTHUYKA KpuMuHaIuTeT Yy CpOHjU TOKOM IOCIEhe ACCHH]jE OIITUKYje
penaTUBHO CTAOWIHUM Opojkama, Te€ J1a, CYHNpPOTHO oapeheHuM MeaujcKuM
OCITMKaBamUMa, HUje OMJIO JpaMaTHYHUX mpomMeHa. M mopen Tora, He Tpeba
3aHEMapUTH W3BECHE IPOMEHE Y JOMEHY CTPYKType KPHBHYHUX Jelia
VUMEEHUX O/ CTpaHe MajiojeTHWKa. Takole, HyxHa je aHanm3a Opoja u
CTPYKTYpE M3pEUCHUX MAJOJECTHHIKIX KPUBUYHUX CaHKIHUja, UMajyhy y BUIY
KOMIUIEKCHe TipobiieMe koju onrtepehyjy oBy obmact. OTyna cy ce ayTopke
0aBuMIEe aQHAJIM30M CTATHUCTHYKUX MOJaTaka MPHKYIUBEHUX OJ CTpaHe
PenmyOmuukor 3aBoma 3a cratuctuky CpOuje. Llusp paga je ma ce caymHu
CyMapaH TIpeceK CTama MAIOJICTHUYKOT KPUMHHAIINTETa, a Kako O ce
nornoMmoryia Oyayha muckycuja o pedopmucamy CHCTEMa MaJOJIETHHYKOT
npaBocyha cxBaheHOT y IIMpeM CMHUCIY.

Kibyune peun: Manoneramaky kpumuHauTet; Cpouja; CTaTucTHKA.

JUVENILE CRIME IN SERBIA-CURRENT STATE OF AFFAIRS

In view of the recent tragic events, juvenile delinquency in Serbia is attracting
significant public interest and opens up a place for a future reform of the juve-
nile justice system. For future answers to correspond with the existing state of
affairs, it is essential to familiarize the public with the state and trends of juve-
nile crime. In this sense, it should be borne in mind that juvenile crime in Ser-
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bia during the last decade has been characterized by relatively stable figures
and that, contrary to certain media depictions, there have been no dramatic
changes. However, certain changes in the structure of offenses committed by
minors should not be ignored. Also, an analysis of the trends in the field of
applied juvenile criminal sanctions is necessary, bearing in mind the complex
problems burdening this area. Hence, the authors have analyzed the statistical
data collected by the Republic Institute of Statistics of Serbia. The aim of the
work is to create a summary of the state of juvenile crime in order to support
future discussions about reforming the juvenile justice system in Serbia.
Keywords: juvenile crime; Serbia; statistical data.
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3HAYAJ OJVIYKA CYIMJE 3A IPETXO/IHO CACJIYIIABE Y
KPUBUYHOM NNOCTYIIKY

Cymuja 3a MPEeTXOHO CACHyIIAlke MOXE MOTBPAUTH WIU OJOUTH CBE WU
IOjeIMHE TauyKe ONTY;KHHIIE. Y OBOM paay ce pa3Marpa, Ja JM Cyadja 3a
MPETXOJHO Caclylllalke OmIydyje O ONTYKHHULK OAMax II0 IpHjeMy Oe3
pasmaTparba IPEeTXOMHHUX MPUTroBapa onTyxeHor. Takohe, y paay ce ucnuryje
Jla JI1 je KOHAyHa Cy[CKa OIUTyKa CyIHje 3a MPETXOIHO CACIyIIame KOjOM Ce
on0Hjy CBe WM IOjeIrHe Tadyke ONTY:KHHUIE, ITpeMa Hadeay he bi in idem?
Omtyky o moTBphuBamy ONTYKHHIE, CYIHja 3a MIPETXOMHO CACTYIIAhE MOXKE
3aCHHBAaTH CaMO Ha 3aKOHUTO NPHOABJHEHHUM JOKa3WMa, INTO j& 3aKOHCKU
AMIIEPATHB JIOKA3HUX Hadeda y KPUBUYHOM MOCTYNKy. CyaHja 3a IPETXOIHO
caciyliame IOHOCH OJIyKy O OCHOBaHOCTH ONTYxOe Oe3 mmo3uBama u
MPUCYCTBAa CTpaHaka W OpaHuona. AKO Cyidja 3a TPETXOMHO CACIYIIAmke
oa0uje CBe TayKe ONTY)KHMIIE HIIM OHE Ta4yKe ONTY)KHHIIE Y BE3U KOJUX je
OCYMIMUEHOM OHO ojipeljeH MPHUTBOP, JOHOCH pjellicihe O YKUAAkY IPUTBOpa
OCYMBHUYEHOM. Pjerieme o on0ujamy ONTY)XHUIE yKa3yje Ja HHUje YTBPHEeHO
IIOCTOjakb€ OCHOBAHE CYMIbE Ja j€ OCYMIbMUYEHH YUHMHUO KPUBHYHO JjENI0 KOje
My Ce CTaBjba Ha TEpeT, IMTO je OCHOBHHU 3aJaTak CyAHje 3a MPETXOJIHO
cacinyliame y ONIy4YHMBamby O ONTYKHHUIM ald U OCHOBHH YCJIOB 3a
onpehuBame nmpuTBOpa.

Kibyune pujeun: OcHoBaHa cymma; Jloka3na Hadena; Cynuja 3a IPETXOTHO

caciyIamne.

THE SIGNIFICANCE OF THE DECISIONS OF THE JUDGE FOR
THE PRELIMINARY HEARING IN CRIMINAL PROCEEDINGS

The preliminary hearing judge can confirm or reject all or individual counts of
the indictment. In this paper, we discuss the right of the judge to decide on the
indictment immediately upon receipt or after preliminary motions. Also in this
paper, we discussed the final court decision about rejecting all or individual
counts of the indictment, according to the principle of ne bis in idem? The
judge has the authority to decide on an accusation without the presence of the
parties and defender. The court must release the suspect if it detains him and
rejects all or part of the accusation. In the process of accusation, the court
examines reasonable doubt.

Keywords reasonable doubt; evidentiary principles; preliminary hearing

judge.
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KRIVICNO DJELO TRGOVINA DJECOM U KRIVICNOM PRAVU
REPUBLIKE SRPSKE — KRIVICNOPRAVNI (MATERIJALNI) I
KRIVICNOPROCESNI ASPEKT

U ovom radu posebna paznja je usmjerena na kompleksnost otkrivanja i
dokazivanja krivicnog djela trgovina djecom u krivicnom pravu Republike
Srspke sa osvrtom na specijaliziranost nadleznoh subjekata, odnosno organa i
agencija za sprovodenje zakona, obzirom da je stru¢na specijaliziranost,
odnosno osposobljenost osnovni uslov za blagovremeno, efikasno i zakonito
postupanje na planu prepoznavanja i identifikacije ovog krivicnog djela.
Cijenedi prirodu navedenog krivicnog djela, u otkrivackoj fazi neophodno je
blagovremeno prepoznati odredena rizicna ponaSanja koja ukazuju na
postojanje osnova sumnje da se radi o trgovini djecom kao krivi¢nom djelu. U
krivicnopravnom materijalnom smislu, zakonodavac je propisao objektivno -
subjektivna obiljeZja navedenog krivicnog djela kao autonomnog i
samostalnog krivicnog djela. Iz zakonskog opisa ovog krivicnog djela
primje¢ujemo da su radnje izvrSenja propisane alternativno usmjerene na
taksativno utvrdene oblike eksploatacije djece. Pored osnovnog oblika ovog
krivicnog djela, zakonodavac je propisao i teze, odnosno kvalifikovane oblike
ovog krivicnog djela, posebno uzimajuéi u obzir da se radi o djetetu kao
pasivnom subjektu. Pored oficijelne institucionalne reakcije nadleznih organa,
subjekata i agencija za sprovodenje zakona (policija, sluzbe socijalne zastite,
tuzilastvo, sud), neophodno je uspostaviti i adekvatan program prevencije,
odnosno ranog prepoznavanja i otklanjanja odredenih riziko - faktora koji
poguduju nastanku ovog krivi¢nog djela.

Kljuéne rijeci: Trgovina djecom; Eksploatacija; Krivicno djelo; Kriviéni

postupak.

CRIMINAL ACT OF CHILD TRAFFICKING IN THE CRIMINAL
LAW OF THE REPUBLIC OF SRPSKA-SUBSTANTIVE AND
PROCEDURAL ASPECTS

The aim of this paper is to discuss the complexities of discovering and
prooving the criminal offence of child trafficking in the criminal law of the
Republic of Srpska. The author makes reference to the role of law
enforcement agencies, since their qualifications and professional competence

" karovic.s@hotmail.com
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play crucial role in identifing such criminal acts. Given the nature of the
criminal offence of child traficking, it is essential in the early phases of the
investigation to identify certain risky behaviours that may indicate that
grounds for suspicion that such a criminal act was committed exist.
Substantive criminal law provided for objective and subjective characteristics
of the child trafficking as an autonomous criminal act. Legal description of
this criminal offence suggests that the acts performed are aimed at several
identified forms of child abuse. Beside general form child abuse, the law
proscribed more serious, i.e., qualified forms of this criminal act, given the
fact that he victim is the child as a passive subject. Institutional reaction of the
competent bodies and law enforcement agencies (police, social care services,
prosecution, courts) in cases of child trafficking are fundamental. However, it
is necessary to put in place a prevention program to help identify and remove
risk factors for committing such crimes.

Keywords: child trafficking; exploatation; criminal act; criminal proceedings.
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dakyTeT 3a eBPOIICKO MPABHO MONHUTHYKE cTynuje beorpan
Jlp Cphan Anexculi’

AnBokarcka kaHuenapuja Anexkcuh Huin

3ACTAPEJIOCT Y KPUBUYHOM IIPABY PEIIYBJIMKE CPBUJE

[TpuHIUI TPaBUYHOCTH KA0 OCHOBHH, PYKOBOJIHH HPHHIMI (DYHKIIMOHHUCAHA
npaBHE ApKaBe W BJAJIaBHHE MpaBa YOIIIITE, HAlaXe Ja CBaKo JIMIE KOje
YYUHU KPUBHYHO JEJI0 KPIICHEM HOPMH IIPABHOT MOPETKa J00H]jE 3aCITyKEeHY
Ka3Hy, a Ja IpH TOME HHUKO HeBHH He Oyae ocyhen. Ho, cBa caBpemeHa
KPHBHYHA 3aKOHO/ABCTBA MO3HA]y H3Y3€TKE OJ OBOI TEMEJbHOI IMPABHOT
npuHimna. Tu u3y3enu KOju MCKIbY4yjy MOTYNHOCT Jp)kaBe Ja M3pUYe WU
M3BpIIABa y 3aKOHUKY MPONUCAHE KPUBUYHE CAHKIUjE MpeMa YYHHHOIMMA
KpUBHYHHX Jlela KojuMa ce ToBpelyjy wWinm yrpoxapajy 3amrtuhene
BPEIHOCTH, IIPE/ICTaBJbajy OCHOBE ralleka KpUBHYHE CAaHKIIMje WM OCHOBE
UCKJbydYema (US puniendi — oOcHOBe HCKJbydYeHa IpaBa JpiKaBe Ha
KaXmbaBarme, He JUpajylinl TIpu ToMe Y TIOCTOjalbe KPHBUYHOT JINA YUTH KPHBHITY
EHEIOBOI" YUHUHHUOLIA.

Y kpuBuMYHONpaBHOM cucTteMy Penybmuke CpOuje Tpu Cy OCHOBHA
jaBHOTIPaBHA OCHOBA HCKJbYY€Ha IpaBa [IpXKaBe Ha NPUMEHY KPUBHUYHHX
cankija. To cy : 3acTapenocT, aMHECTHja M TIOMUJIOBamE. 3acTapesiocT je
OCHOB KOjU JIOBOAM [0 Talllelha KPHUBHYHE CaHKIMje YCIeA IpoTeKa
3akoHOM ojpeheHor Bpemena. [lorito ce 3actapenoct oxapelyje o CTpaHe AprKaBe
MyTeM TPaBHUX MPONKCA, TO CEe OHA IOjaBJbyje Kao MOTIYHO OJPHIIAE JPKaBe
O] TIpaBa KaKH-aBama 300T mpoTeka oapeheHor BpemeHa. 3actapenocT ce aaje y
JABHOM MHTEPECY U FHCH j€ 3Ha4aj BUIIECTPYK.

Kibyune peun: Kpusuiia, Kpusuuno aeno; Kasna; Bpeme; 3actapenoct.

STATUTE OF LIMITATIONS IN THE CRIMINAL LAW OF THE
REPUBLIC OF SERBIA

Abstract: The principle of fairness, a fundamental guiding principle of the
functioning of the rule of law, ensures that every individual who commits a
criminal offense in violation of the legal order receives the deserved
punishment and prevents the conviction of innocent individuals. However, all
modern criminal legislation knows exceptions to this fundamental legal
principle. These exceptions, which prohibit the state from enforcing the
criminal sanctions outlined in the Code against those who commit crimes that

" ljubisa.zdravkovic@yahoo.com
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violate or threaten protected values, serve as the foundation for the termination
of criminal sanctions or the exclusion of ius puniendi, or the state's right to
punish, without impacting the existence of a criminal offense or the culpability
of the perpetrator.

In the criminal justice system of the Republic of Serbia, there are three basic
public law grounds for excluding the right of the state to apply criminal
sanctions. These are: statute of limitations, amnesty, and pardon. The statute
of limitations is a ground that leads to the termination of a criminal sanction
due to the passage of time specified by law. The state determines the statute of
limitations through legal regulations, which effectively waive the state's right
to punish due to the passage of a certain time. The statute of limitations is
granted in the public interest, and its importance is manifold.

Keywords: guilt; criminal act; punishment; time; statute of limitations.
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Ansokar u3 beorpana
[IpaBHu (akynreT Merarpenn YHuBep3utera y beorpamy

OJABPAHA CUPOMAIIHOI - HEOITPABJIAHO 3AIIOCTAB/bEHA
OJAPEJBA Y 3AKOHUKY O KPUBUYHOM NOCTYIIKY CPBUJE

3a mocraBibembe OpaHHOLA IO CIY)KOEHO] Ty)KHOCTH Yy KPUBHYHOM ITOCTYIIKY
JIONIE MAaTepHjaiHO CTamke OKPUBJHEHOT MOXe na Oyne oj 3Havaja u y
CUTYyallMjaMa KaJia HUCY MCITYECHH YCIIOBH 3a 00aBe3HY oJ0paHy npeasul)eHu
onpendama wiana 74. 3KII-a.. ¥ Tom cmucny, ompenda unana 77. 3KIl-a —
"Onbpana cupomamHor" naje cyay MOryhHOCT Aa ce MmocTaBu OpaHuiall,
VKOJIMKO C€ BOAM KPHUBWUYHH IMOCTYIAaK 33 KPUBHYHO JEJTO 3a KOje Ce MOXKe
n3pelin ka3Ha 3aTBOpa IMPEKO TPH TOAWHE WIM aKo TO HAJIAKy passio3u
npaBuyHOcTH. HoO, M3 nocanamime cyacke Ipakce MOXKEMO KOHCTaTOBaTH a
OBY 0JpesI0y CKOPO HUKO OJ OKPHBJBCHUX W HE IMO3Haje (a HUCY 00jeKTHBHO
HU JIyXHH!), HUITH UM CyA Ty 3aKOHCKy MoryhnocT mpenouasa. Crora oBa
oapenda ocraje "MpPTBO CIOBO Ha Hamupy" Koja caMUM THUM HEMa HUKaKaB
MPaKTUYHU 3Ha4Yaj, a Tpebayma Om na mMma. M3 Tor pasmora cMo ce y pany
OCBPHYJIH Ha MOTYhHOCTH IIpUMEHE OBE 0Jpeade Y KpUBUIHOM IOCTYIIKY, Kao
U KOju OM TO pa3no3u MNpPaBUYHOCTH MOTJIM OHTH OX 3Ha4aja ma Ou ce
HHCTUTYT 0I0OpaHe CHPOMAIITHOT MOTrao MpuMeHHuTH. Takohe ykazamm cMo 1 Ha
MarbKaBOCTH OBOT MHCTHUTYTA, HAPOUHUTO Y AETY IZIe Ce TPaXXH J1a OKPUBJHEHU
Oyne wHunujatop y (opMu 3axTeBa 3a TMOCTaBJbamkbe OpaHHOIA, Kao U
MpEeUIo3N y MOTJIEAY U3MEHA M JIOIyHa Kako O 3aKoHCKa oapenda oxdpaHa
CHpPOMAIITHOT UMaJjia CBOjy CBPXY, M CAMHAM TUM Behy MpHMEHY Y IPaKCH.
Kibyune peun: bpannnar; Jlome nMoBHHCKO cTame; 3axTeB cyny; Ondpana
o cinyx0eHoj ayxxHoctu; Pasznosu mpaBuuHocTr; Harpana u
TPOIIKOBY 0JI0paHe

DEFENSE OF THE POOR: AN UNJUSTIFIABLY NEGLECTED
PROVISION IN THE CRIMINAL PROCEDURE CODE OF SERBIA

Even in situations where the provisions of Article 74 of the CPC do not meet
the conditions for mandatory defense, the poor financial condition of the
accused may play a significant role in the appointment of an ex officio defense
counsel in criminal proceedings. In this context, Article 77 of the Criminal
Procedure Code's "Defense of the Poor" provision allows the court to appoint
a defense attorney in criminal proceedings for offenses punishable by
imprisonment for more than three years, or if fairness dictates it. However,
previous case law indicates that almost none of the defendants are aware of

* marko.m.milovic@gmail.com

225


mailto:marko.m.milovic@gmail.com

this provision, nor are they objectively obliged to do so, nor is the court
presenting them with this legal possibility. Therefore, this provision remains a
"dead letter on paper" with no practical significance, despite its potential
importance. For this reason, we conducted an examination of the potential
application of this provision in criminal proceedings and identified the fairness
factors that could justify the establishment of the Defense of the Poor Institute.
We have also identified the shortcomings of this institute, particularly the
requirement for the defendant to initiate the request for the appointment of a
defense attorney. Additionally, we have proposed amendments to enhance the
purpose and practical application of this legal provision for the defense of the
poor.
Keywords: defense counsel; poor financial situation; request to the court; ex
officio defense; reasons of fairness; remuneration and costs of
defense.
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Kanmunar ropuaudeckux HayK, JOIEHT, 3aBeIyIONuil kKageIpoit yroioBHO-
MIPABOBBIX AUCUUIUIMH popuandeckoro nactutyta uM. FO.I1. HoBuikoro
KocTtpomckoro rocyaapctBeHHOro yHUBepcutera . Kocrpoma, Poccus.

K BOIIPOCY Ob YMBIIJIEHHBIX IIPECTYIIVIEHUAX U
HEOCTOPOXKHBIX HOCJIEACTBUAX

B HacTosmIel cTatbe aBTOPOM paccMaTpUBAIOTCA U MOABEPIalOTCA KPUTUKE
MOJIOKEHUST YTOJIOBHOTO IpaBa M YTOJOBHOTO 3aKOHOJATENbCTBA O Tak
Ha3bIBaeMON [BOWHON (opMe BHHBI, TO €CTh KOI/Ia, COBEpIICHHE
YMBILUIEHHOTO JesTHUS, o0pazyromero MPOCTON WIH Jaxe
KBaIM(UIIMPOBAHHbIE BHJBI OJIHOTO MPECTYIUICHHSA, BIEKYT 3a COOOH IO
HEOCTOPOXKHOCTH HACTyIUIeHHE Oojiee OOIIECTBEHHO OMACHOTO IMOCIEICTBUS
Ha IIpUMepe TaKUX COCTaBOB MPECTYIUIEHUHN Kak:
- MPUYMHEHHE TSHKKOTO Bpela 3J0POBBIO, OMACHOTO JUIS KU3HH YelIOBEKa
(wacte 1 ctatem 111 YK P®), moBnekiiee 1Mo HEOCTOPOKHOCTH CMEpPTh
notepiesiero (dacts 4 ¢r. 111 YK P®D);
- TPOBEICHHE WCKYCCTBEHHOTO NpEPHIBAHUS OEPEMEHHOCTH JIMIIOM, HE
WMEIONIMM  BBICIIETO MEJUIIMHCKOTO 00pa3oBaHHUA COOTBETCTBYIOIIETO
npodpmirts (wacte 1 crateu 123 YK P®), Takke MOBJICKIIEE IIO
HEOCTOPOKHOCTH CMEPTh MOTEPIEBIICH TNO0 MPUINHEHHE TSDKKOTO Bpesa ee
310poBbIO (YacThb 3 ctathu 123 YK PO).
Ha ocHoBe TmiaTensHOro aHanM3a Ha3BaHHBIX COCTABOB MPECTYIUIEHUH aBTOp
MPUXOIUT K BBIBOMY, YTO MPH COBEPLICHUU YMBILUIEHHBIX IESHUH HE MOXET
HACTyNuTh OoJiee OMacHOEe TOCIEACTBHE 10 HEOoCTOpOokHOCTH. Ilo MHeHuio
aBTOpa, TaKue JEeSTHHUS COBEPIIAIOTCA YMBIIUIEHHO C KOCBEHHBIM YMBICIIOM.
OO00CHOBBIBasI TAKOH CBOH BBEIBOZA TEM, YTO BMEHIEMOE, TO €CTh HOPMAaIBHOE,
B TICHXHYECKOM OTHOIICHUH, (U3NYECKOE JIUI0, TPUUMHSS BpeJ 3I0POBBIO,
OITACHBIN IS KU3HU YeJIOBEKa, HE MOXKET HE OCO3HaBaTh TOTO (paKTa, 4To ero
JNeMCTBUA, NPUUYMHAIONINE TaKOM Bpel 3J0pPOBbIO MOTEPIEBLIEMY, SBIAIOTCS
OMACHBIMH JUIS JKM3HH 4YeJOBEKAa W CIIOCOOHBI TNPHYMHUTH €My CMEpPTb,
CJICJIOBATEIEHO, HE MOXKET HE TMPEIBUACTh BO3MOXHOCTH HACTYILICHUS
CMEpPTH, U eMy Oe3pa3InyHO K KaKOMy pe3yabTaTy OHH IPUBEIYT, U OHO
FOTOBO MPHUHATH HACTYIUIEHHE CMEPTU KaK HWTOTOBBIM pe3ysbTaT CBOEro
MOBE/ICHUS, HAITPABJICHHOTO Ha MPUYMHEHHE Bpella 370POBBIO, OMACHOTO IS
YKU3HU YeJIOBeKa.
Kurouessle ciioBa: Buna; Ymeicen; [Ipsmoii ymbicen; KocBeHHbIH yMbIced,
HeoctoposxHocTs; HeGpexnocTs,; Jlerkomeiciue;
[Mocnencreue; HeocToposkHbIE MOCIEACTBUS; 310POBbE;
CmepTb.
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O IIMTABY YMUIIJBAJHUX KPUBUYHUX JEJA U
HEXATHHUX NOCJIEJUIIA

Y 0BOM WIaHKy ayToOp HCIHTYje M KPUTHKYje oJpende KPUBUYHOT IMpaBa U
KPUBHUYHOT 3aKOHOJABCTBA O T3B. JBOCTPYKOj KPHBHIM, OJHOCHO Kaja
M3BPIICHC YMHUILUBAJHOT JIeNla, KOjeé YHHU JeNHOCTaBHY WM 4Yak
KBaJIM()UKOBAHY BPCTY jeTHOT KPUBUYHOT JIeNa, ITOBJIaYH 33 cOOOM U3 HexaTa
HACTyTamke OPYINITBEHO OMACHHjE IOCIEAWIC HA NMPHMEPY KPUBHYHHX e
Kao IITO Cy:
- HaHOIICHE TEIIKe ITOBPEe MO 3/IPaBJbe, OMACHO MO JbYICKH KHUBOT (CTaB 1,
ywran 111 Kpusnunor 3akonwka Pycke ®enepammje), MTO je pe3yaTHpPaIo
cMphy xpTBe n3 Hexara (ctaB 4 wimana 111 Kpusuunor 3akonuka Pycke
Oenepanuje). Penepanyja);
- BpIIICHE BEITAYKOT TpeKuaa TpyaHohe ol cTpaHe ocobe Koja HeMa BHCOKO
MEJUIMHCKO o0pa3oBame y oaroBapajyhoj obmactu (ctaB 1 wmana 123
Kpusuunor 3akoHuka Pycke ®Deneparumje), mro je Takohe, U3 HexaTa,
pesyntupano cMphy >KpTBY WM HaHOIIEH-E¢ 030MIbHE IITETE HEHOM 3IIPaBIbY
(ctaB 3 umana 123 Kpusuunor 3akonuka Pycke @enepanyje).
Ha ocHOBy TemesbHE aHajnM3e OBHMX KPUBHYHUX Jiela, ayToOp JOJa3H [0
3aKJbyUKa Ja TpU W3BPIICHY JAeia Ca YMHIUbajeM HE MOXE HACTYIHTH
OlaCHMja TOCNenuna W3 HexaTa. llpema aytopy, oBakBa Jena ce BpIIe
HAMEpPHO ca eBEHTyaJIHUM yMmunubajeM. IlpaBmajyhm oBaj 3akibydax
YHEGEHULIOM Ja 37JpaB, OMHOCHO IICHXWYKH HOpMaJlaH MojeIuHall, KOju HAHOCH
MITETy 3[paBJby KOja je OMacHa IO JbYACKH KHBOT, HE MOXKE a Jia He OyJe
CB€CTaH 4YHUIKLCHHUILIC Oa he CBOjI/IM paamaMa, HAHOUICHEM TaKBE€ MITETE
3MIpaBJby JXKPTBE KOja je >KMBOTHO YIpoKeHa 0co0a, Ja TMPOY3pOKYjy CMpT
npyror. Crora He MOTY a Ja He IpenBHAe MOTYhHOCT HacTymama CMpPTH, a
NIPY TOM je paBHOAYLIAH 0 KakBor hie pe3ynrara Heroa pajima JOBECTH, H
CIIpeMaH je Ja MPHUXBAaTH HACTYHame CMPTH Kao KPajlbU Pe3yiaTaT HEroBor
MOHAIIAaha YCMEPEHOT Ha HAHOIICHE INTETE 3/APABJbY, OMACHOT MO JHYICKU
KHBOT.
Kibyune peunm: Kpusuma; Ymunueaj; JupektHu ymunubaj; EBentyannn
ymunubaj; Hexar; Jlakomucnenoct; Ilocneauna; Heompesne
nocienuile; 3npasibe; CMPT.
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Lloy. op Hamanvsi Cmanuciasosna Paxwa’
Jyrozanagnu npxaBHU yHUBEp3UTeT, Kypck, Pycka @enepanuja

CAPAJIBA PEITYBJIMKE CPBUJE U PYCKE ®EJEPALIAJE Y
BOPBH ITPOTHUB TEPOPU3MA

PenyOnuka Cpbuja u Pycka denepaiija uMajy BeIUMKH OpOj MOTIHCAHUX
MehyHapoaHuX cropasyMm y pasiauuautuM obmactuma. C TuM y Be3u, usmelhy
Brnage Pemyomuke CpOuje u Bnage Pycke ®enepanuje motmucaH je, y
beorpany 18. jyna 2020. rogune, Criopasym o capaamu y OOpOM NMPOTUB
tepopusma. Hapomma CkymnTuHa [goHeNa je 3akoH O IOTBphHUBamby
Cnopasyma usmely Brnane Pemyonuke Cpo6uje u Biane Pycke @epnepariuje o
capammu  y Oopou mnporuB Tepopusma (CimyxOenu rimacauk PC o -
Melhynapoauu yrosopu, 6poj 1 ox 1. ¢ebpyapa 2021). OBuM cropazymom
Penybnuka Cpbuja u Pycka ®@enepanuja capalyjy y obiaactu 6opde mpoTHB
TepopusMa U (HHAHCHpama TepopusMma. CropasymoMm je, m3meljy ocrayior
npeABul)eHo KOjU Cy TO HaAJICKHHM OpPTraHH 3a peaju3alld]y cropasyma (4iaH
2). IIpensuljenu cy paznuauti opranu ox crpane PC u PO, kao mro cy, Ha
mpumep, besbeanocHo-uHpopmaTuBHa areHnuja u  DexepanHa ciayx0Oa
0e30eqHocTi Pycke ®enepanuje. CriopazymoMm ce AeHHHITY ¥ OOIUIN
capamme (wiaH 3). Capangma ce OIHOCH, TIpe CBera, Ha pa3MeHHu HHopMaImja,
CTaB/balby HA pacloyiaralby ONEPaTHBHHUX II0JaTaka, pa3MCHUBABY
“H(pOpPMAIIMOHO-aHAIMTUYKUX Matepujana. Takohe ce mpemBuha u cama
MpoleaAypa ocTBapuBama capaame mimeh)y PC u P® y peanmsanuju osor
criopazyma (wiaH 4, 4 u 6). OBakBa capaama y 00pOU IMPOTUB TEPOPHU3MA je&
caMo jOIl jelaH IOKa3aTesb Ja JBE JpXaBe HMajy WCTU IIMJb M HCKpEHE
HaMmepe aa ce Oope MPOTHUB TePOPU3Ma.
Kibyune peun: Penybnuka Cpbuja; Pycka ®Dexpepammja; Tepopuzam;
BbesbennocHo-nndpopmarueHa arennuja; degepanna cmyxba
6e30ennocTH Pycke denepanmyje.

COOPERATION BETWEEN THE REPUBLIC OF SERBIA AND THE
RUSSIAN FEDERATION IN FIGHT AGAINST ORGANIZED TER-
RORISM

The Republic of Serbia and the Russian Federation have signed a number of
bilateral agreements on cooperation in various fields. The Serbian Government
and the Russian Government signed the Agreement on Cooperation in Fight
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Against Organized Terrorism on 18th June 2020 in Belgrade. The National
Assembly of the RS enacted the Law on Confirmation of the Agreement on
Cooperation in Fight Against Organized Terrorism between the Republic of
Serbia and the Russian Federation (Official Gazette of the Republic of Ser-
bia—International Treaties, No. 1 of 1st February 2021). On the basis of the
mentioned Agreement, the Republic of Serbia and the Russian Federation co-
operate in the field of fighting against terrorism and financing terrorism. The
Agreement, among other things, establishes the competence of state organs to
carry out its provisions (Article 2). The Agreement envisions various state
organs, including the Security Information Agency and the Federal Security
Service of the Russian Federation, for this purpose. The Agreement (Article 3)
also defines the modes of cooperation. Such cooperation entails, primarily, the
exchange of information, making available operational data, and the exchange
of digital analytics materials. The Agreement also regulates the procedure of
cooperation between the signatories (Articles 4 and 6). The mentioned cooper-
ation is an additional indicator that these two states have the same aims and
sincere intentions to fight against terrorism.

Keywords: Republic of Serbia; Russian Federation; Terrorism; Security In-

formation Agency; Federal Security Service
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Hoy. op Heop Iemxkosuli”
[IpaBHm akynreT YHuBep3urera y Mcrounom CapajeBy

AMHECTHJA 1 IOMWJIOBAIBE

VY okeupy paga XIII Hayunor ckyma moBomom [lana IlpaBHor dakyntera
Vuusepsurera y Hcrounom CapajeBy Ha ommry Temy: ,llpaBo m3mely
3alTUTEe W 3JI0yHoTpede”, usnokuhemMo pedepar Ha TeMy ,,AMHeCTHja U
MIOMUJIOBamE*.
OcnoBHa ¢yHkuuja KpuBuuHor mnpaBa je 3amrtuTHa. OBa 3amrTuTa ce
OCTBapyje INpONKCHBakbeM onpeljeHnX IMOHallama Kao KPUBUYHMX Jjesia U
MPOITMCHBAEM KPUBUYHHX CaHKIMja 3a Ta Jjeia. JacHO je Ja KpUBUYHE
CAHKIIMje U3PHUE CYJ] Y 3aKOHOM IIPOMUCAHOM KPUBUYHOM IOCTYIIKY.
[Toctoje mehyTum cutyanuje y kojuma he ucxon CyacKOr OIIy4YHBama OUTH
HU3MUjeEeH OIUTYKOM HEKOT APYroT oprana. TakBO MHjemIame pa3iIuIuTHX
(yHKIMja BIACTH INpEICTaBjba yrpoXKaBambe yTeMeJbeHe Iojijelie BIacTH Ha
3aKOHOJJaBHY, U3BPLIHY U CYACKY.
HHcTuTyTH KOju OMoryhaBajy 0oBO MHjelllamhe Cy aMHECTH]ja M IIOMHIJIOBAbLE.
Kibyune pujeun: Awmnecruja; IlommnoBame; 3amTura; 31oynorpeda;
[Tonjena Bnactu.

AMNESTY AND PARDON

We will present a report on the topic of "Amnesty and Pardon" as part of our
work for the X111 Scientific Meeting on the occasion of the Day of the Faculty
of Law of the University of East Sarajevo, which is focused on the general
topic of "Law between protection and abuse".

The basic function of criminal law is protective. This protection is achieved by
designating certain behaviors as criminal offenses and by imposing criminal
sanctions for those offenses. It is clear that criminal sanctions are imposed by
the court in criminal proceedings prescribed by law. However, there are
situations in which the outcome of the court decision will be changed by the
decision of another body. Such a mixing of different functions of government
represents a threat to the established division of power into legislative,
executive, and judicial. The institutions that make this mixing possible are
amnesty and pardon.

Keywords: amnesty; pardon; protection; abuse; separation of powers.
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Qakynrer 6e30jeqHOCHUX Hayka YHuBep3uteTa y bamoj Jlynn

HNPEBEHIMNJA TEPOPU3MA KPO3 IPUMJEHY U3JIASHUX
CTPATET'HJA 3A IIOMOR INIOJEJUHIIUMA ITPHJIMKOM
HAIIYIITAIBBA HACWJIHOI' EKCTPEMU3MA "
PAINKAJIN3AIUJE Y BOCHU U XEPHEI'OBUHU

VY oBOM pajy, pa3marpa ce NMpeBeHIHja Tepopu3Ma Kpo3 IPHMjeHy H3JIa3HUX
CTpaTerdja 3a IOMON IIOjeIMHIIMMA TIPWIMKOM HAIyIlITamkha HACHITHOT
eKCTpeMr3Ma W paJuKaim3andje. Bemmka 3acTYIUBEHOCT  HACHIHOT
eKCTpeMH3Ma M paJKajin3alyje Koja BOJHU Ka TepOpU3My JOBEJH Cy 10 TOTa
Jla ce CBAaKOJHEBHO Tpara 3a HajOOJbUM pjellickhuMa y CpoBol)emy mpoiieca
JepagrKan3alyje koja oMoryhaBajy ajgeKBaTHO CYIPOTaBIbahe PA3THIUTHM
o0NMMIMMa TEpOPUCTUYKOr JjelioBama. 3Ha4yajaH CerMeHT mpoleca
JeparKalu3anyje 1 NpeBeHIrje Tepopu3Ma MPeICTaBba YCIIOCTaBIbakhe U
NMPUMjeHy HM3JIa3HWX CTparerdja 3a ToMoh TojequHIMMA TPUITHKOM
HaMylITaka HACHWIHOT eKCTpeMM3Ma M paaukanuzauuje. Y pamxy he Outn
aHAJM3UPaHU IMjENOBH INPOBEACHUX HCTPaKMBamka KOjU HA jacaH HAuUH
MOTY IIaTH OJOTOBOpe Ha oapeheHa muTama 3a KojuMa C€ Tparajio y OBOM
pany. [IpBo ucTpakuBame UMa MOCeOHY BPHjEIHOCT 300T TOTa IITO CE y30paK
OJTHOCH Ha IOJIUTHYKE IPEJCTABHUKE, TYXKHUOIIE, PYKOBOJHOIIEC MOJIHIIN]CKUX
n 0e30jeIHOCHHX THjella, HaydyHe W OOpa3oBHE pPATHUKE W EKCIepTe W3
obiactn OopOe mMPOTHB Tepopu3Ma, JOK KOJ JpPYror, IOHOBJLEHOT
UCTpaXKUBaKka Yy30paK YMHE MpUNagHUOM YmopaBe 3a OopOy mpoTuB
Tepopu3Ma U eKcTpeMru3Ma MUHHCTapCcTBa YHYTpAIIBUX OCIoBa Pemybnmke
Cpncke. Takole, oBaje cy kopumTeHe cibenehe MeTole: aHallu3a Calpikaja,
CTaTUCTUYKU METOM, MHAYKTUBHO-ACAYKTHUBHU MCTOI, a O HMHCTPpYMCHaTa
KOPHIITEH je CTPYKTYHUpaHu UHTEpB]jy. L{usb oBoOr pana jecte na ce ykaxe Ha
3HaYa] HABEJCHUX H3Ja3HUX CTpaTerWja M KakBa je IHXOBa IpPUMjCHA Y
Bocuu u Xeprieropunu. OCHOBHa XHWIOTe3a jecte Aa ykoiuko Om bocHa n
XeplieroprHa ycrocTaBuia 1 aJiekBaTHO NMPUMjeHBala U3Jla3He CTpaTeruje
3a MOMOh MojeqMHIMA TIPHIMKOM HAIyIITaka HACWIHOT EKCTPEMH3Ma U
pamuKanu3aimje, mporec IepamuKaiu3alrje ¥ IMPEBEHIHja Tepopu3Ma Ou
Owiia KBIUTETHH]A.

Kibyune pujeun: [IpeBenmnmja; [lepaamkanmsamuja; M3mazHe crpatermje;

Pagukammsanuja; Excrpemunzam; Tepopusam.
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PREVENTION OF TERRORISM THROUGH APPLICATION OF EX-
IT STRATEGIES TO ASSIST INDIVIDUALS WHEN LEAVING VIO-
LENT EXTREMISM AND RADICALIZATION IN BOSNIA AND
HERZEGOVINA

This paper examines the prevention of terrorism through the application of
exit strategies to help individuals leave violent extremism and radicalization.
The high prevalence of violent extremism and radicalization, which lead to
terrorism, has prompted a daily search for the most effective solutions in the
de-radicalization process, which enables adequate opposition to various forms
of terrorist activity. A significant segment of the deradicalization and terrorism
prevention process is the establishment and implementation of exit strategies
to help individuals leave violent extremism and radicalization. The paper will
analyze parts of the conducted research that can clearly provide answers to
certain questions sought in this paper. The first survey has a special value be-
cause the sample refers to political representatives, prosecutors, heads of po-
lice and security bodies, scientific and educational workers, and experts in the
field of combating terrorism, while in the second, repeated survey, the sample
consists of members of the Directorate for Combating Terrorism and Extrem-
ism of the Ministry of Internal Affairs of the Republic of Srpska. The study
employed various methods, including content analysis, statistical analysis,
inductive-deductive analysis, and a structured interview as the primary instru-
ment. The aim of this paper is to point out the importance of the aforemen-
tioned exit strategies and their application in Bosnia and Herzegovina. The
basic hypothesis is that if Bosnia and Herzegovina established and adequately
applied exit strategies to help individuals leave violent extremism and radical-
ization, the process of deradicalization and prevention of terrorism would be
of higher quality.

Keywords: prevention; deradicalization; exit strategies; radicalization, ex-

tremism; terrorism.
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IHOJIOKAJ MUT'PAHATA Y KPUBUYHOM INOCTYIIKY
PEIIYBJIMKE CPBUJE

AyTop y paiy aHanHM3uWpa I0JIOXKA] MHUTpaHaTa Yy KPUBHUYHOM IOCTYIKY. Y
YBOIHHAM pa3MaTrpamiMa ayTop ce ocBphe Ha mpoOieM MHUTPaHTCKHX KpH3a
KOje JyXe BpeMe IoTpecajy 3eMJbe pervioHa W Eppome u mehynapomne
CTaHzapze y oBoj obiacT. YKa3aHo je mojequHe ojuyke EBporickor cyna 3a
JbyJICKa IpaBa KOjU MHUTPAaHTUMAa Jaje CTaTyC pamUBEe KaTeropuje JbYIH.
[TocebHa maxma mocBeheHa je aHAIHM3W 3aKOHOJABHOT OKBHUpAa KPUBHUYHOT
noctynka Penyonuke CpOuje y KOHTEKCTY UCIyHhaBamba CTaHAap/Aa 3allTHTE
JbyJICKUX npaBa. [lonoxaj Murpanara aHaM3upaH je u3 JBa acrekra. [Ipsu ce
OMHOCH Ha MHTpPaHT€ KOjH WMajy CTaTyC OKPUBJBCHHX Yy KPUBUYHOM
MOCTYMKY. 3aTUM, pa3MOTPEH je MOJI0Ka] MUTpaHaTa KOju ce MOjaBJbyjy Kao
omTeheH: U CBEIOLM, alld U MACUBHHU CYOjEKTH KOI MOjSIMHUX KPUBHYHHUX
nena. Y pamy je ykazaHO Ha IT0jeJHHE KPHBHIHOIIPOIIECHE HHCTUTYTE U IPyTe
MpaBHE MPOIKCE KOjH Cy 3HAUYajHU 3a TOJ0XKa] MHTpaHaTa y KPHBHYHOM
MOCTYMKY, YKa3aHO Ha MpoOyieMe y CYyICKOj Mpakch W Moryha peniema.
3akJpydyak ayropa je Ja je MOTpeOHO YHANpeIuTH MOCTOojehn 3aKOHOMaBHU
OKBHp Kako OHM TMOJOXKa] MHTpaHaTa y KPHBHYHOM IOCTYIKY OATOBapao
CaBpEMCHUM TeHI[eH]_[I/IjaMa 3alITUTE JbYACKHUX IIpaBa.

KibyuHe peun: Murpanty; KpuBuyuHM OCTyNak; 3alITUTa MUTPaHAaTa,

Jbyncka mpaBa y KpUBUYHOM ITOCTYTIKY.

THE POSITION OF MIGRANTS IN THE CRIMINAL PROCEDURE
OF THE REPUBLIC OF SERBIA

The author analyzes the position of migrants in criminal procedure. In the in-
troductory considerations, the author reflected on the long-standing issue of
migrant crises in the region and Europe, as well as the international standards
in this field. Some decisions of the European Court of Human Rights have
been pointed out, which gives migrants the status of a vulnerable category of
people. Special attention is paid to the analysis of the legislative framework of
criminal procedure of the Republic of Serbia in the context of meeting human
rights standards. The position of migrants was analyzed from two aspects. The
first refers to migrants who have the status of defendants in criminal proce-
dure. The other position pertains to migrants who not only appear as injured
parties and witnesses but also as passive entities in individual crimes. The pa-
per identified specific criminal process institutes and other legal regulations

* mladen.jelicic.kaishin@gmail.com
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that significantly impact the position of migrants in criminal procedure, while

also highlighting issues in case law and suggesting potential solutions. The

author concludes that we need to improve the existing legislative framework

to align the position of migrants in criminal procedure with modern human

rights tendencies.

Keywords: migrants, criminal procedure, protection of migrants, human
rights in criminal procedure.
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Hayunu capaonux op I'opoana Huxonuh™
MuHHCTapCTBO YHYTpAITHUX TociaoBa Penyonuke Cpouje

KPUBUYHOINPABHO OJAPEBEILE PASBOJHULIITBA U
MN3HYJAE Y 3AKOHOJABCTBY CPBHUJE

Y KpUBHYHONPABHOj TEOPHUjU W MpPaKCH BPIIO YecTo ce cycpehy IpaBHE
HEJOYMHIIE OKO ojpehema palme KpUBHYHX Jielia pa300jHUINTBA M H3HYIIE,
nMajyhul y BUJY BHXOBY BEIUKY Mel)ycOOHY CIIMYHOCT, Ka0 W Kpajibu IUJb
U3BpIICHHA, 300T Kora ce CBPCTaBajy y TPYIy KPUBHYHUX Jeja IpPOTUB
uMoBHHe. Mmak, 1o cB0joj palibH, alli U MHOTHM JPYTUM KPUTEPHjyMHMa OBa
nema ce MehjycoOHO W pa3imKyjy, 300r dera cy HHUXOBE palmbe U
WHKPUMHUHUCAHE PA3TUYUTUM KPUBUYHUM JIENUMa. AyTOp Y paay YUHH OCBPT
Ha KPUBHYHOIIPABHO ofpeljere pa300jHUINTBA M H3HYAE y 3aKOHOJABCTBY
CpOuje, kako OHM yKa3ao Ha HHUXOBE CIMYHOCTH M pasiuke. TemesbHUja
aHaJ3a OBUX KPUBUYHUX JeJIa, KOjy ayTop y paay MpecTaBiba, je O] BEIUKE
BaKHOCTH 3a KPUBHYHOIPABHY TEOPHUjy WM Tpakcy, uMajyhu y BHIYy na ce
MpenM3HujuM  ofpeheeM paJlbd  OBUX Jelda W HHUXOBHM  OOJEUM
pasyMeBameM cMambyje MOTYhHOCT HBUXOBE JIOIIEe 3aKOHCKE KBaJTU(pHUKAIEe U
TuMe nioBehaa 3amTuTa npaBHor cuctema Cpouje.

Ksbyune peun: Pa36ojanmtro; M3Hyna; KpuBHUHO 3aKOHOIABCTBO; 3allITHTA,

[IpaBHU cucteMm.

CRIMINAL LAW DEFINITION OF ROBBERY AND EXTORTION IN
SERBIAN LEGISLATION

In criminal law theory and practice, legal ambiguities frequently arise when
defining the criminal acts of robbery and extortion. This is due to their
significant similarities and the ultimate objective of execution, leading to their
classification as crimes against property. However, these actions, along with
numerous other factors, distinguish them from one another, leading to their
classification as distinct criminal acts. The author reviews the criminal law
definition of robbery and extortion in the legislation of Serbia in order to point
out their similarities and differences. The author's thorough analysis of these
crimes in the paper is crucial for criminal law theory and practice. This is
because a more precise determination of these crimes' actions and a better
understanding of them reduces the possibility of their misclassification,
thereby enhancing the protection of Serbia's legal system.

Keywords: robbery; extortion; criminal legislation; protection; legal system.
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PECOLUJAJIM3AIIMJA U PEUHTET'PAIIUJA MAJIOJIETHUKA
HAKOH KA3HE MAJIOJIETHUYKOI 3ATBOPA*

Huse oBOr HaydHOr paja je JAa yKaxe Ha BpJO 3HayajaH MPaBHU U
COLIMOJIOIIKKA TpOoOJIeM, a TO je pecolHjaau3anija MaloJIeTHHKA KOjU Cy
MOJUTOKHY JISTMHKBEHTHOM IIOHANIAKky, a IOTOM HHXOBA pEHHTETpanuja y
JpYIITBEHE TOKOBE. PenHTerpammja MajoJieTHOT JIMIa MOoApa3syMeBa HEroBO
Bpahame Ha IMOXeJbaH IyT, Kao IITO je ypeAHO mNoxaljame HAaCcTaBHUX H
BaHHACTABHHUX AKTHBHOCTH, OaBJBCH-E CIOPTOM H XyMaHHTAPHUM DPamgoM U
CTPYYHO OCIIOCO0JhaBAbE.

VY pangy ce KOpPHUCTE€ aHAIMTUYKE M HOPMAaTHBHE MeETO/e, Koje Moyase oJ
aHaJM3e TPEHYTHOT CTama U MO3UTHBHOT 3aKOHOAABCTBA KOje CE OJHOCH Ha
MaJIOJIETHUYKY JIeIMHKBEeHIW]y. KoOHKpeTHO, aHamu3upajy ce edekTH
MaJIOJIETHUYKOT 3aTBOpa, Ca acleKTa pecolyjalii3alije MaJIOJIeTHUX JIMLA,
Ka0 W HUXOBE pEHMHTErpalyje HAaKOH 3aBpIICHE Ka3He MaJOJIeTHHYKOT
3aTBopa.

Vkynan Opoj KpUBHYHHX IIpHjaBa MpeMa MaJOJEeTHUM YYHHHOIIMMA
KpuBMYHMX Jena y 2023. rogunu je 2 598 u Behu je 3a 8% y ogHocy Ha 2022.
Behy 3a u3puname KpUBUYHUX CaHKIHja cy moaHera 1 867 mpenmsora, a Taj
Opoj je, y omHocy Ha mpeTxomHy ronuHy, Behu 3a 15%, mok je Opoj
MaJIOJIETHUKA KOjUMa Cy M3peueHe KpuBHUHe caHkiuje 1 454, mTo je, Takobe,
Behe 3a 20%.

Y 2023. roauHW, TpemMa MalIOJICTHAM VYWHHUOIMMAa KPUBUYHUX JI€Na,
MPUMEEHEHI CYy BACIIUTHU HAJIO3W: jaBHH TYXXHJIAIl 3a MaJIOJICTHUKE je y 192
Cllydaja IPUMEHHUO BACIIUTHH HAJOT, a y 83 cilydaja cynmuja 3a MaJOJICTHUKE
(wran 7 3akoHAa O MAJONCTHUM YYHHAONMMA KPUBHYHHX Jela U
KPUBUYHOIPABHO] 3AILTUTH MAJOJIETHHUX JIIA).

Takohe, KOHCTaTyje ce YHMIbEHHIIA O BHUCOKO] CTOIM IMOBpaTHUINTBA Mehy
MAJIOJICTHUM HW3BPIIMOIMMA KPUBHUYHHX Jefla W YKa3zyje ce Ha HealleKBaTaH
TpeTMaH y 3aTBOPCKMM M Ka3HEHO — IONPAaBHUM yCTaHOBama IO MaJoJIeTHE

" jasminaigracki@yahoo.com, ORCID 0000-0002-0533-9033

f antonovicr@gmail.com, ORCID 0000-0001-9134-6346

¥ Pao je nacmao xao pesyimam ucmpascusauxoe anzasicosarsa npema Ilany u npozpamy
pada Uncmumyma 3a KpUMUHONOWKA U COYUOA0WKa ucmpaicusarsa 3a 2024. 2oouny, opoj
451-03-66/2024-03/200039, koju je 0006puo Munucmapcmeo Hayke, MEXHOLOUWKO2
paseoja u unosayuja P.Cpbuje.
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ocyheHuke, ka0 ¥ Ha TpoOJieMe M PHU3UKE KOje HACTA]y Y IOCTIICHAITHOM

HNepuoy.

Kibyune  peum:  pecouyujanuzanyja;,  peUHTErpalyja;  MaJOJICTHUK;
MaJIOJIETHUYKH 3aTBOP; CAHKIIH]ja.

RESOCIALIZATION AND REINTEGRATION OF MINORS AFTER A
JUVENILE PRISON SENTENCE®

The goal of this scientific work is to point out a very significant legal and
sociological problem, which is the resocialization of minors who are subject to
delinquent behavior and then their reintegration into social flows. The
reintegration of a minor means returning him to the desired path, such as
regular attendance at curricular and extracurricular activities, engaging in
sports and humanitarian work, and professional training.

Analytical and normative methods are used in the work, which start from the
analysis of the current situation and positive legislation related to juvenile
delinquency. In particular, the effects of juvenile prison are analyzed, from the
aspect of resocialization of minors as well as their reintegration after the
completion of the sentence of juvenile prison.

The total number of criminal reports against juvenile offenders in 2023 is
2,598, which is 8% higher than in 2022. The Chamber received 1,867
proposals for the imposition of criminal sanctions, an increase from the
previous year by 15%, while the number of minors who received criminal
sanctions is 1,454, which is also 20% higher.

In 2023, educational orders were applied to juvenile offenders: by the public
prosecutor for juveniles in 192 cases, and by the judge for juveniles in 83
cases (Article 7 of the Law on Juvenile Offenders and Criminal Protection of
Minors).

Also, the fact of a high rate of recidivism among juvenile perpetrators of
criminal offenses is noted, and the inadequate treatment of juvenile convicts in
prisons and correctional facilities is indicated, as well as the problems and
risks that arise in the post-penal period.

Keywords: resocialization, reintegration, juvenile, juvenile prison, sanction.

“ The work was created as a result of research engagement according to the Plan and work
program of the Institute for Criminological and Sociological Research for the year 2024,
number 451-03-66/2024-03/200039, which was approved by the Ministry of Science, Tech-
nological Development and Innovation of the Republic of Serbia.
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IIpaBuu axynter YHusepsutera y Mctounom CapajeBy

ITPABHHU OKBHUP TPTOBUHE JbYINMA Y BOCHH U
XEPHEI'OBUHH

Bocra m XepreropuHa wmMa o0aBe3y ga momryje MehyHapomHompaBHE
JOKYMEHTE KOjH Cy yCMjepeHH Ha cy30ujame U O0pOy NpOTHB TProBHHE
JpyauMa. Y HU3y TaKBHX JOKyMEHaTa Kao BeoMa 3HayajHa jaBjba Ce
Konsennuja Casjera EBporie o 60pOu IpOTHB TProBHHE JbYAMMA. Y MHUTAkY
j& JOKYMEHT KOju Ae(UHHIIe TPrOBUHY JbyJIMMa U TpeiBul)a HU3 aKTHBHOCTU
3a JIp>kaBe Koje joj MPHCTYIIEe, a Koje ce, u3Mel)y ocTasior, OTHOCE Ha 3aIlTUTY
KpTaBa TpProBHHE JbyauMa, yHampeheme capamme TONUIMCKUX U
MPaBOCYTHUX OpPTaHa y JAP>KaBH, Kao U jauame MehyHapoaHe capaame y 6opou
NPOTUB TProBuHe JbyauMma. Ha ocHOBy mpeyseTnx obaBe3a Koje Cy HacTaie
MPUCTYIIAlkEM OBOM U JPYIMM IOKYMEHTHMa YCMjEPEHUX MPOTHB TPTOBHHE
JpymuMa, bocHa m XepreroBuHa je y CBOjé KPHBHYHO 3aKOHOIABCTBO
WHKOpHopupana oapehena kpuBuyHa ajena. Ha koju HauuH Cy IOCTaBJbEHH
3aKOHCKM ONMCH TUX KPHUBHYHMX Jijella Ka0 U KOje Cy CINYHOCTH M pas3iiuKe
OBMX KPWUBHYHHX Jjejia y OJHOCY Ha CpoJHa KpHBHYHA JjeNia mpeasubeHa
KPUBHYHOIIPABHUM 3aKOHOJABCTBUMA CHTUTETA, CAMO Cy HEeKa O] MUTama Ha
Koja he ce HacTOjaTH JaTH OATOBOP y OBOM Pay.
Kibyune pujeun: TprosuHa jeynuma; KonBeHnuja o 60pOu mpoTHUB TPrOBHHE
spymuma; MehyHapoana tproBuHa JpynuMa; OpraHu3oBaHa
MeljyHapoJHa TProBUHA JhbyJdMMa; 3aCHUBAKE POICKOT
0JIHOCa M TIPeBO3 0c00a y POTICKOM OJTHOCY.

LEGAL FRAMEWORK CONCERNING HUMAN TRAFFICKING IN
BOSNIA AND HERZEGOVINA

Bosnia and Herzegovina has an obligation to respect international legal
documents aimed at preventing and combating human trafficking. Among
these numerous documents, one of the most significant is the Council of
Europe Convention on Action against Trafficking in Human Beings. The
document defines human trafficking and outlines a series of activities for
countries that access it. These activities include protecting victims of human
trafficking, enhancing cooperation between the country's police and judicial
authorities, and bolstering international cooperation in the fight against human
trafficking. On the basis of the assumed obligations arising from the accession

* ljubana.sladic@pravni.ues.rs.ba
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to this and other documents directed against human trafficking, Bosnia and

Herzegovina has incorporated the necessary incriminations into its criminal

legislation. This paper aims to address, among others, the legal descriptions of

these criminal offenses, their similarities, and their differences with related
criminal offenses covered by the entity's criminal legislation.

Keywords: Human trafficking; Convention on Combating Trafficking in
Human Beings; international human trafficking; organized
international human trafficking; establishment of slavery and
transportation of enslaved persons.
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BUIHIECTPYKHU IIOBPAT Y CPIICKOM KPUBUYHOM ITPABY

Wzmenama u nonynama Kpusnunor 3axonuka Penyoinke Cpouje u3 2019. rogune
MIOHOBO je y CPICKO KPUBUYHO IIPAaBO YBEIEH MHCTHTYT BHIIECTPYKOT MOBpaTa,
KOjH je 1mocTojao y kpuBuuHOM mpaBy Ousiie COPJ. C 063upom 1a 0Baj HHCTUTYT
CKOpO Jla M HHje NPHUMEHHMBAaH y IPaKCH, JAp)KaBe HAacTale pacnajgoM OHBIIC
JyrocnaBuje y CBOjUM KpUBHYHHM 3aKOHHMa HHUCY NpenBubane OBaj UHCTUTYT.
Melytum, y OKBHpY CTaJHOT TpeHIA INMPEHa KPHUBUYHOIPABHE peEIpecHje
3akoHOnaBan y Pemyonuin CpOuju je TOHOBO YBEO OBaj HHCTHUTYT, T€ CE€ Y CKIIAIy
ca 3aKOHCKUM DCIICHEeM, BUIIECTPYKOM ITOBPATHUKY 00aBE3HO UTHYE Ka3Ha H3HA
MOJIOBUHE MPOMUCAHOr pacloHa Ka3He 3a KOHKPETHO KpuBYHO neino. Kako je y
CYICKO] MNpakcH OWJIO0 pa3zIMYMTHX TyMmMauema IITa Ce cMarpa ‘TIOJOBHHOM
pacmioHa”, BpXoBHU KacallMOHH CyJ je 3ay3e0 MpaBHHU CTaB O TOME, KOjH CTaB je
JIOBOAMO O MHOTHX alCypIHHUX cHTyauuja. HakoH ymo3opema Ha HEOOPKHBOCT
OBaKBOT CTaBa, IOCJE CKOPO JBE TOJMHE HAaBEICHU CTaB j€ MPOMEHEH. AyTop
cMarpa Jia je IIOHOBHO yBohee OBOT MHCTHTYTA y CPIICKO KPUBUYHO IPaBO OHIIO
HernoTpeOHo, jep MpolieM MoBpara HHUje OMO HM3pakeH Yy TOJMKO] MEpH 1a Ou
3aXTEBAO jayare KPUBHYHONPABHE peNpecuje Ha OBaj HAYMH.

Kibyune peun: Bumectpyku mnospar; KpusuunompaBHa penpecuja; KasHeHu

pacnon; OaMepaBabe KaszHe.

MULTIPLE RECIDIVISM IN SERBIAN CRIMINAL LAW

The 2019 amendments to the Criminal Code of the Republic of Serbia
reintroduced the concept of multiple recidivism, which was previously present in
the criminal law of the former SFRY, into Serbian criminal law. The states formed
by the breakup of the former Yugoslavia did not anticipate this institute in their
criminal laws, given its almost non-appearance in practice. However, as part of the
ongoing trend of expanding criminal law repression, the Republic of Serbia's
legislator re-introduced this institute. According to the legal solution, a multiple
recidivism must result in a sentence that exceeds half of the prescribed range of
punishment for a specific crime. As there were different interpretations of what is
considered "half of the range" in judicial practice, the Supreme Court of Cassation
took a legal position on it, which led to many absurd situations. After receiving a
warning about the unfeasibility of this stance, the Supreme Court of Cassation
reversed its position nearly two years later. The author argues that the re-
introduction of this institute into Serbian criminal law was unnecessary, as the
problem of recidivism did not warrant such a strong repression of criminal law.

Keywords: multiple recidivism; criminal law repression; sentencing range;

sentencing.
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AJBOKaTCKa KaHIeNapuja afaBokara J[parana Cranumuha’

OJAI'OBOPHOCT YIIPAB/bAYA IIYTA 3A IITETY HACTAJIY
CYJAPOM Y HEITPABUWJIHO CUT'HAJIMCAHUM
PACKPCHUIIAMA

OBaj pan aHanu3upa OATOBOPHOCT yIpaBbaya IyTa y bocHu u XepreroBuau
y KOHTEKCTY HENpPaBWJIHO CHTHAJIMCAHMX PAaCKPCHUIIA, Ociamajyhin ce Ha
Bakehnm 3aKOHCKM OKBHp, CYICKE IIpecyle H TpUMjeHe Vy TIPaKCH.
dokycupajylin ce Ha aHaIM3y peENICBAHTHUX 3aKOHCKHX OApenOH, paj
UCTPaXyje Kako MpaBHH cucteM buX angpecwpa NHTame CUTYPHOCTU U
OJITOBOPHOCTH Ha PAacKpCHHIIAMa Te¢ Yy KO0joj MjepH IOocTojehr MpaBHH OKBHP
IITHTH MpaBa ydyecHHKa y caodpahajy. Kpo3 mpoyuaBame CyACKUX mpecyna u
mpuMjepa U3 mpakce, paj HICHTUPHKYje KIbyIHE H3a30BE Y UMILUICMCHTAIIA]U
mpaBa W HYAM KOHKPETHE MpErnopyke 3a yHampeheme curHanusanuje u
noBehame CHTYPHOCTH Ha pacKpcHHIAMa, Yy CKIaay ca 3aKOHCKHM
MPOIHCUMA.

RESPONSIBILITY OF ROAD MANAGERS FOR DAMAGE ARISING
FROM MOTOR VEHICLE ACCIDENTS AT IMPROPERLY
SIGNALED INTERSECTIONS

This paper analyzes the responsibility of road managers in Bosnia and Herze-
govina in the context of improperly signaled intersections, relying on the cur-
rent legal framework, court decisions, and practical applications. Focusing on
the analysis of relevant legal provisions, the paper investigates how the legal
system in Bosnia and Herzegovina addresses the issue of safety and responsi-
bility at intersections and to what extent the existing legal framework protects
the rights of traffic participants. Through the study of court decisions and
practical examples, the paper identifies key challenges in the implementation
of the law and offers concrete recommendations for improving signaling and
enhancing safety at intersections, in accordance with legal regulations.
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*
HUcempascusau-npunpasnux Mawa Maprosuh, ma
WHCTUTYT 32 KpEUMUHOJIOIIKA B COITMOJIOIIKA HCTPAXKUBama, beorpan

3AIITUTA ITPABA HA CYBEBE Y PA3YMHOM POKY Y
KPUBUYHOM INIOCTYIIKY Y PENIYBJINIIU CPBUJU

[IpaBo Ha cyheme y pa3yMHOM POKY, KaO CacTaBHH €O MpaBa Ha IPABUYHO

cyheme 1 J0Ka3 GyHKIMOHKCAka TIPaBHE OpxKaBe, 0e3 003upa Ha HANIPETHOCT

MpaBHOT CHCTEMa, 3aXTeBa CTAIHO TPCHCIHUTHBAKBES W IPOHATAKEHHE

JIeTIOTBOPHHX MPABHUX CpeNCTaBa 3a meroBy 3amrtuty. Crora, y pany ayTop

aHaJM3Mpa MPaBHU OKBUP, TE yKa3yje Ha KOHBEHIIM]CKE, YCTAaBHE U 3aKOHCKE

rapafnyje mnpasa Ha cyheme y pa3yMHOM POKY y KPHBHYHHM MOCTYIILIAMA Y

CPIICKOM MpaBHOM cucTeMy. [locie mpeacTaBibama Pa3IUUUTHX MPAaBHUX

pexxuma 3amrTuTe oBor mpasa y Pemy6munm CpOuju, mocebHa Naxmba

yCMEpeHa je Ha TyMauelhe W aHAIN3y NMpHMEHe ofpendu 3akoHa O 3aIliTHUTU

IpaBa Ha cyheme y pa3syMHOM POKY, C 003UpOM Ja je ped 0 HOCEOHOM 3aKOHY

YHjU je Wb CBEOOYXBaTHO peryjiMcame HaBejaeHe Marepuje. Crtora,

y3uMajyhu y 003up BpEMEHCKH OKBHP OJ CKOpPO JBE [ELeHHje paja Ha

o0e30ehemy ycioBa 3a cyheme y pasyMHOM pOKy, IIHJb OBOT pajaa je
yTBphuBame na nu aaHac PemyOiuka CpOuja, IponucHBameM W MPUMEHOM
pPa3NUYATHX HOPMATHBHHUX peIllema, y3 NocTojehe cMepHume u mpakcy

ECJBII, npyxa amekBaTHUjU OQTrOBOp y HOTJIEAY 3aIITHTE IpaBa Ha cyheme y

pa3yMHOM pOKY.

Kibyune peun: Tpajame kpuBH4HOr mocTymka; I[IpaBo Ha cyheme y
pasyMHOM poKy; EBporicku cyn 3a Jpyacka mpaBa; 3akoH O
3aIITUTU TIpaBa Ha cyheme y pa3yMHOM poKy; JlemoTBopHa
NpaBHa CPeJICTBa.

PROTECTION OF THE RIGHT TO A TRIAL WITHIN A REASONA-
BLA TIME IN CRIMINAL PROCEEDINGS IN THE REPUBLIC OF
SERBIA

The right to a trial within a reasonable time is a fundamental aspect of the
right to a fair trial and a key indicator of the rule of law's effectiveness. Ensur-
ing this right requires continuous review and the development of effective le-
gal remedies, regardless of advancements in the legal system. In this paper, the
author first analyzes the legal framework, focusing on the conventional, con-
stitutional, and statutory guarantees of the right to a trial within a reasonable
time in criminal proceedings in the Republic of Serbia. Following an overview
of the various legal regimes for the protection of this right within the national

* masa.markovic@yahoo.com.
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legal system, special attention is given to the interpretation and analysis of the
Law on the Protection of the Right to a Trial within a Reasonable Time, a spe-
cial law intended to comprehensively regulate this issue. Therefore, after near-
ly two decades of efforts to ensure conditions for a trial within a reasonable
time, the aim of this study is to determine whether the Republic of Serbia,
through the enactment and application of various normative solutions, in line
with the guidelines and practices of the European Court of Human Rights,
currently provides a more adequate response regarding the protection of the
right to a trial within a reasonable time.

Keywords: Length of criminal proceedings; Right to a trial within a reasona-
ble time; The European Court of Human Rights; Law on Protec-
tion of the Right to Trial Within a Reasonable Time; Effective le-
gal remedies.
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Axademux npogh. op Muoopae H. Cumosuli”
PenoBHu wian Akanemuje Hayka U yMjeTHOCTH bocHe u Xepiierosuse,
penosuu npodecop IIpaBHor pakynrera YHuBep3utera y buxahy, npodecop
eMepUTyC, cyanja Y cTaBHOT cyna bocHe u XepieroBruHe y neH3uju

Ipogp. dp Braoumup M. Cumosuh”
Tyxwinamreo buX, @akynter 3a 6e30jemHocT U 3amTuTy HesaBucHor
yHUBep3ureTa y bamoj Jlyu

KPUBUYHO JEJIO HEOBJIAIREHU ITPUCTYII PAYYHAPY
NJIN PAYYHAPCKOJ MPEXKU: EBPOIICKHA CTAHIAAPIU 1
ITPABO BOCHE U XEPLIEI'OBUHE

VY caBpeMEHOM KpHUBHYHOM IIpaBy MOCJhEAIBUX JCIEHHja MpPUCYTHA je
TEHJCHIIMja YHU(UKAIM]je TEeMEJbHUX 3aKOHCKUX pjelicikha y HAIMOHATHUM
3aKOHOJIaBCTBMMA Ha 0asu mehyHapomuux cranmapna. [Toceban 3Ha4aj umajy
CTaHAapIu JoHUjeTH y TokyMeHTUMa Casjeta EBpone kao mro je Konsennuja
0 BHCOKOTEXHOJOIIKOM KpumuHany (bymummermrta, 2001.). OBa kKoHBeHLHja
MOCTaBjba TEMEJb KPUBMYHE OJOBOPHOCTH 3a pasjiMuhTe OOJIHMKe
3nmoynorpebe pauyHapa, OJHOCHO HMH(OpMAIOHE TEXHOJOTHje, Te OCHOBa
KaXIUBOCTH (PU3MUKHUX WM MPABHUX JHIA Ka0 HUXOBHX yunHHIana. Mehy
pavuyHapCKUM KPUBHYHHM JjeliuMa ce u3aBaja ajeno “He3akoHWUT mpHCTyI
pauynapy” (wiaH 2.).

Ha 6a3u oBor cTaHgapja KpUBUYHO AjeJio “HeoBJANEeHU MPUCTYI pavyyHapy
WK pavyHApCKOj Mpexu” MPONHUCYjy OpojHa perHoHaIHA 3aKOHOAABCTBA HA
noapyyjy 3anagsor bankana, ocum CjesepHe Makenonuje u Cnosenuje. OBo
ce KPUBUYHO JjeJI0 CacTOju y HEOBIAIMNCHOM YKJbyYHBabY Yy padyyHap HIH
padyHapcKy Mpexy WM y HeoBJamheHOM IPHCTYITy eNeKTPOHCKO] oOpau
MojIaTaKa KpIiemheM Mjepa 3amrTuTe. Y paay ce Ha 0a3u eBpOICKHUX CTaHAapia
aHanu3Wpa T10jaM, CajApXWHA, eJleMeHTH Owuha, KapakTepucTHKe, Te
OOJINIM/BUAOBH HCIIOJbaBaba KPUBUYHOT Jjefla HEOBJIAIINEHH IPUCTYI
padyHapy WIN pauyHapCcKOj MPEXH y 3aKOHOAaBCTBY bocHe 1 Xepuerosuse.
Kibyune pujeun: Pauynap; 3moymotpeba; Kpusnuno pgjemo; EBpormcku

crannapan; Kpusnuna cankmmja.
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CRIMINAL OFFENSE OF UNAUTHORIZED ACCESS TO A COM-
PUTER OR COMPUTER NETWORK: EUROPEAN STANDARDS
AND THE LAW OF BOSNIA AND HERZEGOVINA

In recent decades, in modern criminal law, there has been a tendency to unify
basic legal solutions in national legislations based on international standards.
Of particular importance are the standards adopted in Council of Europe doc-
uments such as the Convention on Cybercrime (Budapest, 2001). This Con-
vention establishes the foundation for criminal liability for various forms of
computer misuse, specifically information technology, and outlines the penal-
ties for both natural and legal individuals who commit these offenses. Among
computer crimes, “illegal access to a computer” (Article 2) stands out.
Numerous regional legislations in the Western Balkans, except for North
Macedonia and Slovenia, proscribe the criminal offense of "unauthorized ac-
cess to a computer or computer network™ based on this standard. This criminal
offense involves gaining unauthorized access to a computer or computer net-
work, or gaining unauthorized access to electronic data processing by violat-
ing protection measures. The paper analyzes the concept, content, elements,
characteristics, and forms/types of manifestation of the criminal offense of
unauthorized access to a computer or computer network in Bosnia and Herze-
govina, based on European standards.

Keywords: Computer; Abuse; Criminal offense; European standards; Crimi-

nal sanction.
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OBLIGATION TO PRESENT EVIDENCE VS. GUARANTEE
AGAINST SELF-INCRIMINATION

Nemo tenetur se ipsum accusare vel prodere is a guarantee stipulated by inter-
national and national legislation. However, despite its strengthening in the
constitution and criminal procedure legislation, in some cases, its practical
application remains a challenge, and the scope of the guarantee is disputed.
The widespread spread of technologies, coupled with the simplification of
everyday life, facilitates access to personal information, including special cat-
egories of information. This, in turn, contributes to the global expansion of
cybercrime and presents new challenges for security and public order protec-
tion. Despite the abundance of international agreements, it remains a challenge
to find the right balance between private and public interests—in crime pre-
vention, investigation, and evidence gathering. The national legislation estab-
lishes the right of the investigator, based on the court's decision, to obtain var-
ious documents (including digital ones), as well as biological or anatomical
samples from the accused. At the same time, it establishes the responsibility of
the accused for non-compliance with the court's decision. The scientific litera-
ture and practice continue to dispute the relevance of imposing responsibility
on the accused for failing to comply with the request for a sample or documen-
tation, despite the principle of burden-of-proof distribution in legal proceed-
ings, which guarantees protection against self-incrimination and the presump-
tion of innocence. The report discusses the scope of the guarantee against self-
incrimination and analyzes the European Court of Human Rights' practice on
the subject.

Keywords: Sampling; Security against self-incrimination; Digital evidence.
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University of Debrecen Faculty of Humanities

ON HOW RELIGIOUS EXERCISE AFFECTS LOG-TERM
PRISONERS

In this study, | am investigating the impact of religious practice on serious
violent crime offenders. We established a research group in Hungary to inves-
tigate this effect among long-term sentenced prisoners in three different pris-
ons.
We guessed that at least two issues make it worth making an effort on this
topic. After release, it is not irrelevant to the prisoners what value system they
bring back to society—whether it is a typical prison value system or one that is
beneficial to society. On the other hand, we believe that punishment makes
sense and leads to the perpetrator's repentance. In our research, which incorpo-
rates elements of religious exercise, we view repentance as a form of religious
regret. Most criminology studies suggest that regret and a desire for for-
giveness significantly increase the likelihood of avoiding recidivism. There-
fore, our primary research inquiry focused on whether religious practices can
help the condemned express regret for their crimes and foster a desire for for-
giveness.
We recorded sixteen interviews and then conducted narrative analyses. We
sought narratives of religious life and the interpretation of punishment in order
to find what perception of religion had effects on the interpretation of punish-
ment.
We suggest that the personal faith that characterizes and determines the per-
sonality can influence the self-interpretation of punishment in a positive way.
People who are characterized by their personal faith are more likely to admit
and repent of their committed crimes. These individuals yearn for forgiveness,
which motivates them to refrain from recidivism.
Keywords: Religious exercise in prison; Effect of religious exercise; Long-
term sentenced condemned; Punishment interpretation
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THE MESSAGES OF NEGATIVE CLUES

The study of "The messages of negative clues™ emphasizes the significance of
negative clues—what is missing from a crime scene—in criminal investiga-
tions. It argues that the absence of certain evidence can sometimes reveal more
about the crime than what is present. For example, in a child murder case, the
lack of bloodstains led investigators to delve deeper, while in an attempted
homicide case, the absence of gasoline contradicted the prosecution's claims,
resulting in an acquittal. The paper also explores psychological factors, like
the motivations behind unsold stolen goods, that can impact the interpretation
of evidence. Furthermore, the disappearance of Malaysian Flight MH370 is
used to illustrate how missing electronic data can complicate investigations. In
summary, the study suggests that investigators should consider both the pres-
ence and absence of evidence when analyzing a crime scene.

Keywords: Crime scene investigation; Material remains; Electronic data;

Absence clue.
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COVERT SUPERVISION OF COMMUNICATION IN THE REPUBLIC
OF SERBIA-EUROPEAN STANDARDS AND PRACTICE

Authorities dealing with the suppression of crime around the world agree with
the view that organized crime is a significant threat to the international order
in general, and, accordingly, it is necessary to find adequate answers to con-
temporary criminal threats. One of the most important instruments for sup-
pressing serious forms of crime are special evidentiary actions, which were
quite justifiably introduced in the criminal procedure legislation of the Repub-
lic of Serbia. The justification of standardizing special evidentiary actions can
be observed in the fact that the most dangerous and serious criminal offenses
cannot be effectively discovered and proven by the means of the criminal pro-
cedure that recognizes classical evidence actions. Namely, the desired effi-
ciency in this type of crime can only be achieved by giving greater powers to
the criminal prosecution authorities (police and prosecutor's office), with the
aim that they more efficiently and flexibly obtain evidence of the existence of
a criminal offense of organized crime, terrorism, or other exceptionally serious
criminal offenses. Accordingly, the Criminal Procedure Code of the Republic
of Serbia provides for special evidentiary actions, which, in addition to precise
legal regulation, require the existence of some other factors for effective appli-
cation in the fight against the most dangerous crimes. The authors will analyze
the issue from several perspectives, including: first, introductory considera-
tions; second, special evidentiary actions in the Republic of Serbia and Euro-
pean standards; third, covert supervision of communication as a special evi-
dentiary action in the Republic of Serbia; third, statistical indicators of the
application of covert supervision of communication in Serbia and the effec-
tiveness of criminal proceedings; and finally, concluding considerations.
Keywords: Covert supervision of communication; European standards;
Organized crime; Public prosecution; Efficiency of criminal
procedure
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THE IMPACT OF CUSTODIAL SENTENCE ON JUVENILE OF-
FENDERS AND EDUCATION AS APOSSIBLE TOOL TO PROMOTE
REINTEGRATION

A custodial sentence has plenty of harmful consequences for a vulnerable
group of juvenile offenders. Deprivation of liberty impairs social and positive
psychosocial development, reducing opportunities for successful social reinte-
gration after imprisonment (Lambie & Randell, 2013). Important life events
such as finishing school, finding a first job, and starting a family are closely
linked, so youthful experiences can have profound, long-term effects on life
trajectories (Kirk & Sampson, 2013).

The adverse effects of adolescent incarceration are not only short-term but can
also have negative consequences in many areas of adulthood. Incarceration is
associated with several adverse outcomes in young adulthood, such as socio-
economic deprivation, insecurity (marital instability, unwanted pregnancy),
and perceptions of loss of care and trust from both peers and parents (van der
Put et al., 2015). In my presentation, | will describe the complex situation that
young people in prison face, explain what these problems are, why they may
make it difficult for them to integrate into society in the future successfully,
and how the tool of education can help in this complex situation.

Keywords: Juvenile offenders; Negative consequences; Education;

Reintegration.
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THE CHALLENGES OF MEDICAL IDENTITY THEFT

One of the significant challenges of the 21* century is identity theft, or, in oth-
er words, identity fraud. There are many reasons for the prevalence of identity
theft, such as people sharing more and more information about themselves on
social media interfaces. In addition, large databases have been created in the
administrations of many countries, which are regularly under attack by cyber-
criminals.

Identity theft is a specific crime in which someone impersonates someone else
with fraudulent intent. There are many subtypes of identity theft. The most
common type is financial identity theft, but there are also criminal, synthetic,
and medical identity thefts as well. The pandemic has created new opportuni-
ties for criminals dealing with the latter, which will be the focus of this study.
The research methods include a detailed analysis of real-world case studies of
medical identity theft and a comprehensive literature review about it. The goal
of the study is to explore the challenges of medical identity theft and possible
ways to combat this crime form.

Keywords: Medical identity theft; Cybersecurity; Criminal law.

* toth.david@ajk.pte.hu

253


mailto:toth.david@ajk.pte.hu

UDC/VJIK 342.7:351.753(73)
623.44:655.3.066.51(73)

Dr. Horvath Orsolya, Ph.D”

PECSI TUDOMANYEGYETEM
Allam-és Jogtudomanyi Kar
Bintet6-és Polgari Eljarasjogi Tanszék
Altalanos Orvostudomanyi Kar

Orvosi Népegészségtani Intézet,
Hungary

GHOST GUNS AND THE LAW: FEDERAL AND STATE RESPONSES
TO 3D-PRINTED FIREARMS

The emergence of three-dimensional printed firearms, colloquially referred to
as "ghost guns,” has presented substantial difficulties in the realm of firearm
regulation within the United States. These weapons, which are capable of be-
ing manufactured devoid of serial numbers or conventional tracking systems,
hinder initiatives aimed at regulating gun ownership and implementing back-
ground verification processes. At the federal level, there exists a burgeoning
apprehension regarding the availability of 3D-printed firearms and the poten-
tial for their unregulated dissemination. The Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF) endeavors to classify specific components of
3D-printed firearms as subject to regulatory oversight; however, significant
legal ambiguity endures. Responses at the state level exhibit significant varia-
bility: whereas states such as California, Oregon, and New York have enacted
rigorous legislation designed to mitigate the proliferation of ghost guns, oth-
ers, including Texas, Arizona, and Montana, have opposed regulatory initia-
tives, invoking concerns related to Second Amendment entitlements. The
chasm between federal regulations and state statutes accentuates the intricacy
of addressing this matter within the confines of the current legal framework.
This paper scrutinizes the dynamic legal environment pertaining to 3D-printed
firearms in the United States, evaluating the ramifications for public safety,
law enforcement, and constitutional liberties.

Keywords: 3D printed firearms, ghost guns, regulation, United States.
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CYBER OPERATIONS: LEGAL CHALLENGES AND ABUSE RISKS

In this paper, we deal with the problem of the complex nature of cyber
operations, which is characterized by duality expressed through offensive and
defensive activities. This duality of cyber operations produces significant legal
challenges, as it results in ambiguous classifications in international and national
legislation. We explore the ways in which cyber activity intersects with human
rights, particularly with regard to the right to privacy and freedom of expression.
We emphasize the possibility of misuse resulting from cyber activities, such as
surveillance and unauthorized access to data, with direct threatening implications
for individual rights. Furthermore, we also discuss the challenges of balancing the
necessity of protecting national security with the risk of violating civil liberties. In
this regard, the article suggests the necessity of establishing comprehensive
guidelines and frameworks to ensure responsible cyber behavior. These
frameworks must emphasize the development of legal and ethical standards,
adaptable to technological progress, with the aim of preventing abuses while
enabling legitimate protection activities. For the implementation of legally and
ethically harmonized guidelines, it is necessary to establish ongoing dialogue and
international cooperation in order to effectively respond to these challenges.
Keywords: cyber operations, legal challenges, human rights, abuse potential.

CAJBEP OIIEPAIIMJE: IPABHU U3A30BU U PU3NILIN
3JIOYIIOTPEBE

VY pany ce 6aBUMO HpoOJIEeMOM CIIOXKEHE HpHpojie cajOep omepanuja, Kojy
KapakTepHIle IBOJHOCT M3pakeHa Kpo3 odaH3WBHE M 0J0paMOEHE aKTHBHOCTH.
OBakBa /IBOJHOCT cajOep olepanyja IMpou3BON 3Ha4YajHE MPaBHE M3a30BE, jep U3
e HCXOJE ABOCMHUCICHE KiIacH(puKanuje y MehyHapoJHOM M HaIMOHAIHOM
3aKOHOJABCTBRY. Y WIIAHKY HCTPa)KyjeMO HaUMHE yKpINTama cajoep akTHBHOCTH ca
JBYACKAM IIpaBHMa, MOCEOHO MMajyhn y BHAY MpaBO HA MPUBATHOCT M CIO00IY
m3paxaBama. Mctmuemo wmoryhHocT 3noymoTpebe mpowcTekie u3  cajoep
AKTMBHOCTH, Kao IITO CY Ha/J30p U HeoBjamheHd NPHUCTYI IMOJaluMa, ca
JUPEKTHUM YTpoXkaBajyhnM HMIUIMKaIldjaMa Ha TpaBa IOjeAWHIA. Y WIAHKY
Takohe TOBOPHMO O M3a30BUMAa YPaBHOTEXKEHa HYKHOCTH 3alITHTE HAllMOHAITHE
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6e30emHOCTH W pU3MKa o moBpeze rpahanckux crnodona. C HaBEICHUM Y Be3H, y
YJIaHKY CYTepHIIeMO HEOIXOJHOCT YCIIOCTaB/bama CBEOOYXBATHUX CMEpHHIA U
OKBHUpa KOjH OW OCHTypalli OATOBOPHO cajoep moHamame. OBH OKBHUPH MOPajy
HarjamiaBaTd  pPa3BOj MPaBHUX M CTHYKMX CTaHAapla, NPHIAroJJbUBUX
TEXHOJIOIIKOM HAaINpETCKy, C IUJbEM CIIpeyaBama 3JI0yNoTpeda y3 HCTOBPEMEHO
omoryhaBame JISTHTUMHHUX aKTHBHOCTH 3alllUTe. 3a UMIUIEMEHTANN]y NPaBHUYKA
U eTHYKHM ycKial)eHHMX CMEpHHIIA HEONXOJHO je OCTBapuTH Tekyhu aujasor u
MmelhyHapoaHy capaamy, Kako O ce epuKacHO OATOBOPIIIO HA OBE U3a30BeE.

Kbyune peun: cajoep onepauuje, MpaBHH H3a30BH, JbYJACKa Ipasa, MoryhHoct

3noymnorpeoe.
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ON THE SUBJECT OF DRUG-RELATED CRIMES IN
INTERNATIONAL AND RUSSIAN CRIMINAL LAW

The article examines the problem of harmonizing the approaches of interna-
tional and national Russian criminal law in the field of combating illegal traf-
ficking in narcotic drugs and similar substances. From the perspective of in-
ternational and Russian law, the author discovered that these attacks are con-
sidered multi-objective due to their potential to inflict harm on a wide range of
legally protected benefits. Traditionally, the study of drug-related crimes in
criminal law pays special attention to their subject matter. The author demon-
strates that the Criminal Code of the Russian Federation includes a broader
range of crimes related to the illegal trafficking of narcotic drugs and similar
substances than does international law, both in terms of the quantity of narcot-
ic drugs and the quantity of psychotropic substances involved. Moreover, Rus-
sian criminal law knows a whole category of subject that is unknown to inter-
national law: these are "analogues of narcotic drugs and psychotropic sub-
stances.”" As a result of the study, the author concludes that international and
national law should be reasonably related in terms of the number of narcotic
drugs, psychotropic substances, and their precursors fixed in special control
lists.

Keywords: International law; The relationship between international and Rus-
sian law; The subject of the crime; Crimes in the sphere of illegal
trafficking of narcotic drugs and similar substances; Analogues of
narcotic drugs and psychotropic substances.
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PhD student at University of Szeged,

Faculty of Law and Political Sciences, Hungary,
Jurist from Albania

HUMAN RIGHTS AND CRIMINAL PROCEDURE: DATA PROTEC-
TION IN THE PROCESSING OF ELECTRONIC EVIDENCE'

Advancement of technology and accelerated innovation have notably impacted
the criminal law domain, particularly in regards to the crimes committed by
the means of computers and/or the internet. In either scenario, implicated
evidence occurs within a cross-border landscape that encompasses multiple
jurisdictions and a blend of both public and private entities. This shift presents
complexities for criminal proceedings, particularly concerning the integrity of
data involved in due process, having been subject to a sizable legal audit.

To ensure consistency and coherence in criminal procedural law related to the
search and seizure of computer-stored data, this study examines (i) data
protection safeguards and (ii) the rules' compliance with human rights
standards. The first part of the analysis will focus on the EU criminal law
framework governing access to and use of electronic evidence, established on
the grounds of the Mutual Recognition Principle pertaining to Article 82(1) of
the Treaty on the Functioning of the European Union. Additionally, the study
investigates rules’ compliance with the European Convention on Human
Rights and the post-Lisbon Treaty binding adherence to the European Charter
of Fundamental Rights.

This study aims to contribute to the ongoing discussion on developing
legislation for electronic evidence with a human rights-oriented approach in
criminal procedures. It addresses current data integrity challenges arising from
(i) conflicting jurisdictions and (ii) judicial competencies vested with private
entities, such as service providers. This study will be conducted as a doctrinal
legal assessment by providing an in-law analysis of both regulations and
literature. It integrates descriptive analysis, theoretical legal assessment of the
state of regulations on European law, and a comparative method consisting of
a de lege lata analysis of the criminal procedural norms on electronic evidence
with the human rights standards.

Keywords: Electronic evidence; EU law; Data integrity; Human rights.
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" Doctoral Research: Electronic Evidence in Criminal Proceedings: Compliance with CoE
Regulations and Data Integrity Concerns. A Study of Albania.
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STIGMATIZATION AS A CRIMINOGENIC FACTOR

The aim of the study is to show how stigmatization, as a criminogenic factor,
contributes to the delinquency of young people in the child protection system.
The presentation and essay outline the problem using an interdisciplinary ap-
proach that encompasses the psychological, sociological, and legal aspects of
the subject. The study consists of several parts. The first part describes the
concept and mechanisms of stigmatization. The second part analyzes the topic
of stigmatization and ethnic poverty, followed by the manifestations and loca-
tions of stigmatization in schools, children's homes, and wider society. The
study concludes with an analysis of the traits formed by prejudice in the stig-
matized individual. By the end of the study, participants should gain a deeper
comprehension of the concept, process, and mechanism of stigmatization, as
well as a clearer understanding of its role as a criminogenic factor in the delin-
quency of young people, particularly those within the child protection system.

Keywords: Stigmatization; Criminology; Child protection system; Crimino-

genic factor.
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POSSIBLE POSSIBILITY OF IMPROVING TRAFFIC SAFETY

Improving traffic safety is key to preventing accidents and protecting people's
physical integrity, life, and health. There are already many methods and tech-
nologies that can contribute to making traffic safer (active and passive safety
systems). Intelligent Transportation Systems (ITS), for example, can be used
to monitor traffic in real time and automatically regulate traffic flow, thus re-
ducing congestion and the risk of accidents. The continuous development of
self-driving vehicle technology also has significant potential, as these cars can
minimize or even completely prevent accidents caused by human error. Con-
tinued infrastructure improvements, such as better-lit roads (fluorescent paint),
upgraded traffic signs, and traffic lights, can also contribute to increased safe-
ty. In order to improve driving habits, it is important to continuously educate
drivers and strictly monitor compliance with the rules, as well as impose
stricter penalties. Prevention of alcohol and drug consumption, as well as
compliance with speed limits are also vital elements. In addition, measures to
protect pedestrians and cyclists, such as the creation of separate lanes and
crossings, can also increase traffic safety. Overall, technological developments
and infrastructure modernization play a key role in improving traffic safety.

Keywords: Traffic safety; Accident prevention; Real-time traffic monitoring;

Self-driving vehicles.
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Bernadett Kisfonai, PhD student *
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FUTURE CRIME PREVENTION: ARTIFICIAL INTELLIGENCE
AND THE POSSIBILITIES OF CRIME PREDICTION

The impact of the Russian-Ukrainian war on Europe as a whole is complex,
involving several factors. It has become clear that the situation in European
countries can affect crime levels through different channels. This could have a
big impact on the future. Therefore, all countries place significant importance
on crime prevention and detection, particularly when examining the issue from
the perspective of general public safety. Traditional predictions relied on
human intuition and limited data sources, resulting in extremely slow and
time-consuming methods.

However, recent developments in artificial intelligence (Al) have brought and
may bring a paradigm shift to law enforcement, enabling proactive, data-
driven approaches. The study examines the development of traditional crime
prevention and detection methods, comparing them with the most modern, Al-
based solutions.

The results of the research lead to the conclusion that Al can radically
transform the prediction of crimes, focusing on machine learning, computer
vision, and the use of drones. Already, machine learning algorithms can
swiftly process vast volumes of data, enabling the prediction of potential
criminal activities. The Al models examined in my study make it possible to
prevent future crimes, improving social security even in today's wartime. In
the study, | also propose the development of an effective framework and
model based on deep learning.

At the same time, the countless possibilities of Al all lead to the path of
automation. However, | must also draw attention to the fact that the use of
predictive systems raises numerous questions, both in the social-ethical and
legal fields.

Keywords: Artificial intelligence; Crime prediction; Crime prevention.
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3JIOYIIOTPEBA TIOPECKHUX YI'OBOPA - IIO3UIINJA CPBUJE

,,KymoBuHa yroBopa“ moapa3yMmMeBa IIOKyIIa] JUIA Ja HHIAPEKTHO
NPUCTYNH IIOTOAHOCTUMA IIOPECKOr CIOopasyMma 3aKkJbydeHOr u3Mely nBe
IpXXaBe/JypUCOWKINjE, a a OHO HHUje pPE3UICHT HHjeqHe O BHuX. [JaBHU
HEeXeJbeHH e()eKaT ,,KYIOBHHE YroBOopa“ je IITO ce mopecke OeHeduimje koje cy
YrOBOPHJIC 3¢MJbE YTOBOPHHMIIC MPOIIUPY)Y Ha pe3uneHTe Tpehe jypucaukimje, Ha
HAauMH Ha KOjU YTOBOpHE CTpaHE HUCY HamepaBaje. 3JIOynmoTpedoM MOpecKor
yroBopa KpIIM C€ NPUHLUII PELUIIPOLUTETa U MEHha PaBHOTEkKa yCTyHaka Koje
YroBOpHE CcTpaHe 4uHE. Mako TO HHje OWia HHTEHIMja 3eMaba YTOBOPHHIIA,
JIOXOAaK MOXKE Ja OCTAaHe WIIM Y LIEJOCTH HEOlope3oBaH WM na Oyne Omaxe
omnope3oBaH. [locne rmobanre penecuje 2008. roamHe, Koja je mMana 030MIbHE
UMIUTMKaLyje Ha (UCKalHe IPHUXoJle, NHTaka H3deraBama rnopesa rmoyeia cy jaa
3a0pHIbaBajy CPIICKE BJIACTH HAa MCTH HAYMH Kao W y APYTHM 3eMibama. Y TOM
cmucy, Cpbuja je Omia mehy 68 npkaBa W jypUCAHKIHja KOje Cy jyHa Mecera
2017. roguHe mortnucane y Ilapuzy MynTuiatepaiHy KOHBEHIHM]Y O MPUMEHH
Mepa y Be3M Ca MOPECKHM CIIOpa3yMOM 3a CIpeuaBame epo3uje OCHOBHIE M
npeHolema aoouTH. CTynameMm Ha cHary MynTHIaTepalHOr HWHCTPYMEHTa O
3nmoyrnoTpedu mopeckux yropopa (MJIM) y CpOuju nouume 1a faenyje Kiaysynia o
[JIABHOM [WJby TpaHcakuuje win apamxmana (ILIT Ttect), koja 1g03BOJhaBa
MOPECKHUM BJIaCTUMA Jia He 0JJ00pe MOroAHOCT 13 00yxBaheHOT OpECKOr yroBopa.
Ho cana cy 42 (ox ykymHO 64) mopecka yroBopa CpOuje U3MeHheHa y CKIagy ca
onpendama MJIM, 1OK meT MOPECKUX YroBopa, KOjH Cy 3aKJbyYeHH U CTYIHJIM Ha
cHary HakoH MJIM, takohe cazmpxke ompendy o I'IT Tecty kao mepu 3a
crpeuaBame 3J0ynorpede yropopa. MeljyTumM, HensBecHa Cy IpaBHa JIjCTBa Te
oapende jep ce jomr uekajy mpBu ciydajeBu npumeHe ['L[T Ttecra y CpOwuju.
dopmynamnuja oapende je TakBa na He oApehyje mTa he ce omope3oBatu y 3eMJbH
M3BOpa YKOJIMKO MOTOAHOCT Oyne yckpahena. YcraBHoct oapende o I'IT tecty
MorJia O ce OlEeHUBATH Y OJJHOCY Ha YCTaBHE NMPUHIIMIE [PAaBHE CUTYPHOCTH U
JEAHAKOCTH, OJHOCHO OIOpe3WBama IIpeMa eKOHOMCKOj cHa3u. [lopeckum
opraHuMa Cy OCTaBJb€Ha IIMPOKa JUCKpPEIIMOHA oBJamherma J1a MpoLeHe Jia Ju je
jeAHa O]l OCHOBHHX CBpXa TpaHCAKIMje WM apaH)KMaHa 3JI0yrnorpeba Wiu uMa
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JIETUTUMAaH KoMeplujanHy k. Tpebano Ou nponahn paBHOTEXKY 3Mel)y 3axTeBa
3a MpaBHOM CHUrypHoIIhy M 3aXTeBa Ja c€ CIpPEYd HEJNEIHTHMHO H30eraBame
nope3a. Mako je mpomuuio mect roauHa of crynama Ha cHary MJIW y Cpbuju, u
Jajbe TOCTOjH MHOTO Hemo3HaHWma y Besn ca mpumeHom [L[T rtecra, Humje
MOKPEHYT HHjeAaH MOPECKH IOCTyNak C TUM y Be3u. Mehyrum, umHHN ce ma y
Iopeckoj ympaBu cBe Bule yBulajy Aa je BpeMme JAa ce NPUCTYIH H3PaIH
cMepHuna 3a npumeny I'LIT Tecra.

Kibyune peun: Ilopecku yrosop; ,KynoeBuna yrosopa®; MynTuiaTepanHu

MHCTpyMeHT; TecT rilaBHOT LInJba TPaHCAKIIH]eE.

TAX TREATY ABUSE-SERBIA’S POSITION

A treaty shopping arrangement means an attempt by a person to indirectly access
the benefits of a tax treaty between two states or jurisdictions without being a resi-
dent of either of them. The main undesirable effect of treaty shopping is that the
treaty benefits negotiated between the parties to a treaty are extended to residents
of a third jurisdiction in a way the parties did not intend. Such tax treaty abuse
breaches the principle of reciprocity, altering the balance of concessions made by
the parties. Even though this was not the intention of the treaty parties, income
may escape taxation or be subject to reduced taxation. After the 2008 global reces-
sion, which had serious implications on fiscal revenues, tax avoidance issues start-
ed to concern Serbia’s authorities in the same manner as they did in other coun-
tries. In that regard, Serbia was among 68 states and jurisdictions that signed the
Multilateral Convention to Implement Tax Treaty Related Measures to Prevent
Base Erosion and Profit Shifting (MLI) in June 2017 in Paris. Serbia introduced
into its tax treaties the principal purpose test (PPT), which allows tax authorities to
disallow the benefits from the covered tax treaty. Until now, 42 (of total 64) of
Serbia’s tax treaties have been modified in accordance with the MLI provisions on
tax treaty abuse, while five tax treaties—concluded and entered into force after
MLI—also contained such norms. However, the legal effects of the provision are
uncertain because the first cases of PPT applications in Serbia are still awaited.
The wording of the provision is such that it does not determine what will be taxed
in the source country if the benefit is denied. The constitutionality of the provision
of the PPT could be evaluated in relation to constitutional principles of legal cer-
tainty and equality (ability to pay). Tax authorities are given wide discretionary
powers to assess whether one of the principal purposes of a transaction or ar-
rangement is abusive or it has a legitimate commercial objective. Thus, it is neces-
sary to establish a balance between legal certainty on the one hand and the re-
quirement to prevent illegitimate tax avoidance on the other. After six years from
MLI entering into force in Serbia, so many unknowns with regard to the applica-
tion of the PPT test still remain, and no tax proceedings have been initiated in this
respect. However, it seems that the Tax Administration is considering that it is
time to start elaborating guidelines for the application of the PPT test.

Keywords: Tax treaty; Treaty shopping; Multilateral instrument; Principal pur-

pose test.
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3HAYAJ YCKJIABUBAIbA ITPABHOI' OKBUPA 3A PEAJIM3AIINIY
MNPOLUECA JEKAPBOHU3AIMJE Y BOCHU U XEPHET'OBUHU

Y pagy ce, y KOHTeKCTy mpey3eTux MelyHapognux ob6aBe3a, Bakehmx
SHEPreTCKUX CTpaTerwja EHTHTETa W Ipeiora HannoHasHOT €HEepreTckor u
kiauMarckor 1ana (HELIT) Bocue m XepueroBuHe, pa3marpajy HEKH acHeKTH
yckiahuBama MpaBHOT OKBHMpPA Kao IPEIyCIIoBa 3a JIeKapOOHU3aIH]jy eHepreTuke
u apywtBa. TpaH3unuja eHepretike y bocHu n XeprieroBuHu, Kao MHTETrpajHU
o Haropa EBporicke YHHje ka JekapOOHH3aIjH IPYIITBA U EKOHOMH]jE, MOXKE
OWUTH OCTBAapCHA jeIUHO YOP3aHUM HAMyIITamkeM (OCHUIHUX TOPHUBA M CMACHEM
aHTPOINIOTCHNX YTHIaja Ha JKUBOTHY cpenuHy. Pa3matpa ce 3Hauaj, yuemhe y
B/Il-y, canamme crame Kao W M3a30BH Y IIPOLECY JeKapOOHH3aIMje CHEPTeTHKE
y bocan u Xepuerosunn. TpaaniuonanHa opujeHTannja eHepreTuke Ha gomahu
yrajb W HEroBo BHCOKO yuemhe y EHEepreTckoM MHKCY, YMHH IpeacTtojehy
JieKkapOOHHU3aINjy BPJIO OCje€TJEUBHM IIPOIECOM Ca JaJeKOCEKHUM IMOJIUTHUKUM,
COLIMjaJIHUM ¥ €KOHOMCKHMM Iocibenunama. HajaBibeHo yBohewe CO2 Takcu on
2026. rogMHe caMo jOIll BHUILE MCTHYE XUTHOCT W 3HA4a] NMPHUMjeHe KOHKPETHUX
Mjepa JiekapOoHu3anyje.
[Mornucuamwem Codujcke nexnapanuje buX u 3emMibe peruoHa eKCILUTMIUTHO CY
mpeysesne ob6aBe3y yckimahuBama goMaher eHepreTcKor 3aKOHOAABCTBA ca
3akoHOJMaBcTBOM EBporicke VYHuje m ma go 2050. romgmHe nexapOOHU3Y)jY
SHepreTuKy. Y paay cy IOCeOHO pasMOTPEHHM IPaBHU aclieKTH, yCKiahuBame
SHEPreTCKOr 3aKOHOJABCTBA, YJIOTa W JIONPUHOC NPAaBHUX HWHCTUTYLHja U
CTpyumaka y mpolecy Jekapbonmsanmje. JlekapOoHM3anMja Kao MHOJUTHUKH,
C€KOHOMCKH M TEXHOJIOIIKH JUKTAT Pa3BHjEHUX U OOTATHX, jé HEMHHOBHOCT YaK U
3a bocHy u XepueroBuHy, oOcTaje caMO [UTame KOJUM PEIOCIHjea0M,
MHTCH3UTETOM M JHUHAMUKOM BYhH MOTe3€¢ Ha OBOM BEOMa N3a30BHOM IIyTY.
K/byyHe pujeun: xiImMaTcKe IIpoMjeHe, JAeKkapOoOHM3alMja, eHeprercka
tpamsunyja, HEIII buX, xapMoHm3amuja mpaBHOT OKBHEpa,
eHeprercko 3akoHoaBcTBO EY, CO2 takce, riao6amHu pa3BojHA
PH3HILH.
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THE IMPORTANCE OF LEGAL FRAMEWORK HARMONIZATION
FOR DECARBONIZATION PROCESS IN BOSNIA AND HERZEGOVINA

This paper considers some aspects of legal framework harmonization as
preconditions for the decarbonization of the energy sector and society, taking into
account accepted international obligations, existing entity energy strategies, and
the proposed Bosnia and Herzegovina National Energy and Climate Plan (NECP).
The goal of Bosnia and Herzegovina energy sector transition, as an integral part of
the EU effort to decarbonize the economy and society, could only be achieved
through the gradual leaving of fossil fuels and decreased anthropogenic influence
on the environment. The importance, GDP share, and current state of the energy
sector transition, as well as the challenges in the Bosnia and Herzegovina
decarbonization process, are considered. The energy sector's traditional orientation
on domestic coal, with its dominant share in the energy mix, makes
decarbonization a highly sensitive process with far-reaching social, political, and
economic consequences. The announcement of CO2 taxes, starting with 2026, is
only emphasizing the urgency of decarbonization measure implementation.
Western Balkan countries, including Bosnia and Herzegovina, as Sofia
Declaration signatories, have undertaken the obligation to harmonize national
energy legislation with EU Acquis and to decarbonize their energy sectors by
2050. This paper further considers legal aspects, the harmonization of energy
laws, and the role and contribution of legal institutions and experts in the
decarbonization process. The decarbonization as a political, economic, and
technological dictate of developed and rich countries is inevitable even for Bosnia
and Herzegovina; the only remaining question is the order, magnitude, and
dynamics of moves on this challenging road.
Keywords: climate changes, decarbonization, energy transition, NECP BiH,
harmonization of BiH legal framework, EU Acquis, CO2 taxes,
global development risks.
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ITPABHA ITPUPOJA AKATA BPXOBHUX PEBU30OPCKHUX
HNHCTUTYHOHUJA

VY 0BOM HCTpa)XMBamy Ce€ I0Ja3M OJ] IPETIOCTaBKE Ja y CIPOBONEmY MocTyIka
JpXKaBHE PEBHU3HWje aKTe JOHOCE BPXOBHE peBm3opcke uHctutyimje (BPU), a
cy0jekTn peBusmje mogHoce nogHecke. BPM noHocw akTe mOMHHAHTHO mpema
cy0jeKTy peBH3Hje M OJrOBOPHHM JIMIMMA y FEMY, alld M OHE aKTe KOje ycMepaBa
mpema TpehnMm immuMa W Ap)kaBHUM opranmMma. [loHomeme akata 3a BPU
NIPEACTaBJba HEHY 3aKOHCKY HA/UICKHOCT Y IOCTYIKY NPHMEHE IpaBa IpeMa
cy0jeKTHIMa peBH3Hje.
HctpaxuBame je ycMepeHO Ha cTaTHKy akata BPU (Ha3uB, Bpcre M WuXOBa
npaBHa NpUpOJA), Tj. Ha HHUXOBY MarepujanHoct. Takole, aHanmmsupane cy
BUXOBE Pa3jMKe U CIMYHOCTU ca YIPaBHUM aKTUMa opraHa ynpase. Llwb pazna je
Jla ce MpPOHUKHE Yy TpaBHy npupony akara BPU y KoHTekcTy HbHXOBE
MaTepHjaHOCTH, a CBPXa pajia Jia ce UCTaKHYy pa3jiuKe M CIMYHOCTH Ca YIPaBHUM
aKTHMa.
Ha ocHOBY ncTpaKMBaHOT 3aKOHOJIaBCTBA O JIPXKABHO] PEBU3MjH y BUIIE 3eMaba
JIOIIUIO c€ N0 TeHepaJHor 3aksbyuka na BPU y moctynky apkaBHE peBu3mje
JIOHOCE PA3MYUTEe aKTe, KOjU HHUCY NPaBHH M HE MOTY CE NMOHCTOBETUTH ca
YOpaBHUM WIH CyIAckuM aktuMa. Axkta BPU cy mo cBojoj mpaBHOj mpupoau
JOMHHAHTHO MaTepHjaliHA aKTH U MaTepujaiHe pajmbe, yKIbydyjyhu u ,,KoHauHHu"
aKT — W3BEIITa] O W3BpHICHO] peBm3Uju. CaMo y 3aKOHY jeIHE HCTpaKUBaHE
3eMibe — JIUTBaHWje - MOCTOjM M3Y3€TaK OJi HANpe] HW3HETOI TI'eHepaIHOT
3aKkJbydka. JINTBaHCKM 3aKOHOJaBall jé HAaBEJACHM aKT CHaroM 3aKOHCKE HOpME
,,YIMHHO IPaBHUM aKTOM, a MO HEroBOj IPUPOM YIPABHUM aKTOM.
KibyuHe peun: BpXOBHE PEBU30PCKE MHCTUTYIM]E, CYOjEKTH peBH3Hje, OCTYIAK
Jp)KaBHE PEeBU3Hje, aKaTH BPXOBHUX PEBH30PCKUX MHCTUTYIH]A.

LEGAL NATURE OF ACTS OF SUPREME AUDIT INSTITUTIONS

This research operates under the assumption that supreme audit institutions (SAIs)
pass acts during the implementation of the state audit procedure, while audit sub-
jects submit their submissions. The Supreme Audit Institution (SAI) primarily
passes acts directed towards the audit subject and its responsible persons, but it
also directs acts towards third parties and state bodies. The passing of acts for the
SAI represents its legal competence in the procedure of applying rights to audit
subjects.

The research is focused on the statics of SAI acts (name, types, and their legal
nature), i.e., their materiality. Also, their differences and similarities with adminis-
trative acts of administrative bodies were analyzed. The aim of the paper is to
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delve into the legal nature of SAI acts in the context of their materiality, and its
purpose is to highlight differences and similarities with administrative acts.

Based on the researched legislation on state audit in several countries, a general
conclusion was reached that the SAls in the process of state audit adopt different
acts, which are not legal and cannot be identified with administrative or judicial
acts. Acts of the SAIs are, by their legal nature, predominantly material acts and
material actions, including the "final" act—the report on the performed audit. Only
in the law of one researched country—Lithuania—is there an exception to the
above general conclusion. The Lithuanian legislator "made" the said act a legal act
by virtue of the legal norm and an administrative act by its nature.

Keywords: supreme audit institutions, audit subjects, state audit procedure, acts of

supreme audit institutions.
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YTHUHAJ PYCKO YKPAJUHCKOI' CYKOBA HA CPBUJY

Kondmukr mmehy Vipajune u Pycuje koju je y TOKy H3a3Bao je IIOKOBE
OIMpOM CBeTa, ca 3HAYajHUM HWMIUTHKAIFjaMa Ha eBPOICKy Oe30emHocT,
eKoHOMHjy W monuTuky. CpOuja, 3eMJpa ca HCTOPHjCKHM Be3ama ca Pycmjom u
TeXBaMa Ja ce TPUAPYX U EBPOICKOj YHHjH, Hajla3d ce€ Yy jeIWHCTBEHO] W
M3a30BHOj TIO3HIIHjH.

Cp6uja nma noce6aH OHOC O MUTAY EHEPTeTCKUX M eKOHOMCKHX yTHIaja
ca Pycujom. EHeprercka 3aBUCHOCT, BUILLIETOMIIBE Kpeupame ycinoBa a1 Cpouja
IIOCTaHE paj 3a CTpaHe MHBECTUTOPE Ce YIJIaBHOM OCIamalla Ha IocebaH pexuMm
cnoboaue Tproeute ca PO, anu v Ha npuBUIeroBaHy LeHy pyckor raca. IIperma
VYkpajune na he 3aTBOPUTH AOTOK PYyCKOr raca IMpeKTHO ytuue Ha CpOwujy.
Horosop ca Hpanom oko raca, cmopasym ca CeBepHoM MakeIOHHjOM OKO
n3rpajmbe pe3epBoapa 3a rac - AUPEeKTHE MMIUTMKaNWje Ha aMepUuYKH Tac IPEeKo
I'puke. Ilopact nena craHoBa (peHTHpama, KyMoBHHE U Tpaiame). [lopact 6poja
pyckux ¢upmu u UT yrumaja Cpouje y cBery.

**Akt Oamancupama®™*: CpOuja je mo caga onmdwjaia Ia yBele CaHKIHjE
Pycuju (maxo cmo yBemm bemopycuju), xomajyhm TaHKOM IMHHjOM u3Mehy
oJpkaBama onHoca ca Pycujom u HeynmaseaBama on EY. OBaj unH OanaHcupama
IIOCTaje CBE TEXKHU KAKO CYKOO Hampeayje.

**[Ipucryname EY**: KoH(QuuKT OM TOTEHIMjaJlHO MOTao Ja YCHOpH
npouec npunpyxuBamwa Cpbuje EY, jep EY moxe narm npuopurteT CBOjUM
HenocpeaHnM 0e30€ JHOCHUM 3a0pUHYTOCTUMA Y OJTHOCY Ha MPOIIUPEHE.
Kbyune peun: Pycuja, Ykpajuna, nemorpadcke nmpoMeHe, BOjHa HEYTPaIHOCT,

uH}Ianyuja.

THE INFLUENCE OF THE RUSSIAN-UKRAINIAN CONFLICT ON
SERBIA

The ongoing conflict between Ukraine and Russia has sent shockwaves
around the world, with significant implications for European security, economics,
and politics. Serbia, a country with historical ties to Russia and aspirations to join
the European Union, is in a unique and challenging position.

Serbia has a special relationship with Russia regarding energy and economic
influences. Energy dependence, the establishment of long-term conditions, and
Serbia's transformation into a haven for foreign investors primarily hinge on a

* mina.zirojevic@gmail.com.
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unique free trade regime with the Russian Federation, as well as the favorable
price of Russian gas. Ukraine's threat to close the flow of Russian gas directly
affects Serbia. The agreement with Iran on gas and the agreement with North
Macedonia on the construction of gas reservoirs have direct implications for the
flow of American gas through Greece. Housing prices, including those for rental,
purchase, and construction, have risen. The number of Russian companies and
Serbia's IT influence in the world are on the rise.

**Balancing act**: Serbia has so far refused to impose sanctions against
Russia (although it did impose sanctions against Belarus), walking a fine line
between maintaining relations with Russia and relations with the EU. This
balancing act becomes increasingly difficult as the conflict progresses.

**EU Accession**: The conflict could potentially slow down Serbia's EU
accession process, as the EU may prioritize its immediate security bans over
enlargement.

Keywords: Russia, Ukraine, demographic changes, military neutrality, inflation.

270



UDC/Y/IK 343.359.2(4-672EU)
336.225.68(4-672EU)
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THE BOUNDARIES BETWEEN TAX FRAUD AND TAX ABUSE: THE
EU EXPERIENCE

The definition of the boundaries between tax fraud and tax abuse is complex,
demanding a detailed analysis of either internal or EU legislation in combina-
tion with case law of the European Court of Justice (ECJ). Notwithstanding
the domestic nature of criminal tax laws, the jurisprudence of the ECJ has
been shapping not only the definition and enforcement of tax abuse provisions
(internal and european) but also, indirectly, the definition and application of
internal criminal laws of member states.

Keywords: Tax crimes; Tax abuse; ECJ case law.
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PEER-TO-PEER LENDING — BETWEEN FINANCIAL ADVANTAGES
AND LEGAL DOUBTS

Alternative finance, i.e., its segment, peer-to-peer (P2P) lending, is part of a
broader universe of financial innovations made possible by technological pro-
gress—financial technologies (FinTech) 3.0. P2P lending, as a company fi-
nancing model, serves as an alternative to bank loans, connecting companies
(borrowers) and investors—individuals (lenders)—through P2P credit plat-
forms. Thus, companies can directly borrow capital from many interested in-
dividuals without traditional financial intermediaries participating. Even
though this innovative business financing model has several potential advan-
tages for both parties, the participants should also consider certain legal as-
pects before choosing it. This paper aims to point out the multiple financial
benefits of using P2P lending, both from the company's (borrower) and inves-
tor's (lender) point of view. Timely understanding and protection of the inter-
ests of all model participants by the legislator is necessary so that these finan-
cial advantages do not turn into their opposites and so that possible problems
that may arise due to the very nature of this alternative financial model (issues
related to the protection of intellectual property, personal data (mis)use, credit
rating, and inadequate protection from credit risk) are prevented. Hence, in
addition to analyzing the financial advantages of P2P lending, the paper consi-
ders EU legal regulations, which allow concluding on the adequateness of the
EU legal framework to face the challenges posed by alternative financial mo-
dels—P2P lending created under the influence of FinTech.
Keywords: Alternative finance; financial technologies (FinTech); peer-to-peer
(P2P) lending; Regulation (EU) 2020/1503; Directive (EU)
2020/1504.

PEER-TO-PEER KPEAUTUPAILE — UBMEBY ®UHAHCHUJCKUX
NPEJHOCTHU U TIPABHUX HEJTOYMHUIIA

AntepHatuBHe (WHaHCHje, OJHOCHO peer-to-peer (P2P) kpemutmpame kao
BUXOB CETMEHT, Cy JAWO IIHPEer YHHBEp3yMa (UHAHCH]CKHX WHOBAIHja
OMOTYCEHHX 3aXBajbyjyil TEXHOJNOIIKOM HANpeTKy — (DUHAHCH]CKAM
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272


mailto:zorica_golic@yahoo.co.uk

texronorujama (FinTech) 3.0. Kao momen ¢uHancupama mpemyseha P2P
KpEeOUTHpame je ajTepHaTHBa OaHKapCKOM KPEIHTY, Ca TOM Pa3JIMKOM IITO CY
y oBoMe Mojeny npexny3eha (3ajMONpUMIM) U MHBECTUTOPU — IOj€AUHINU
(3ajmomaBiy) moBe3aHu myteM P2P kxpemutHux miardgopmu. Ha Taj HauwmH
npemy3eha Mory HIHUpEeKTHO Ja T03ajMJbyjy KamuTal OJf BEIUKOT Opoja
3aMHTEPECOBaHMX II0jelMHala, Oe3 ydemha TpaJguIHOHATHUX (DUHAHCH]CKHX
MOCPEIHUKA. YIPKOC TOME INTO OBaj HMHOBAaTUBHU MOJEN (DHMHAHCHPAmA
npeny3eha uMa HU3 MOTEHIMjATHUX TPEIHOCTH 3a 00je CTpaHe, NMpHje HEro
HITO Ce 3a Kera OAIy4e YIECHHIHU Yy ocTy Tpeba fa y3my y 003up u oapehene
npaBHe acnekre. [{nip oBora paga je na ykaxke Ha BHIIECTpyKe (PHHAHCHjCKE
npemHoctd  kKopumhema P2P  kpemutupama kako u3 yriaa mpeny3eha
(3ajMorpuMIIa), TaKO W W3 yIila MHBecTUTOpa (3ajMonarma). Kako ce Te
(MHAHCHjCKE TIPEAHOCTH HE OM MPETBOPUIIEC Y CBOj€ CYIPOTHOCTH U Ja Ou ce
CIPHjESYHIIN €BEHTYAITHH NPOOJeMH KOjU MOTY HAcTaTH 300T came MpHpOJe
OBOTa aJITEPHATHUBHOT (PMHAHCH]JCKOT Mojeia (MpodJieMu y BE3U ca 3allTHTOM
HHTENEKTYyaTHOT BJIACHUIITBA, (3710)ynoTpeOOM JIMYHHMX MOJAaTaKa, OLjEeHOM
KpeOUTHE CIHOCOOHOCTH, HEaJeKBaTHOM 3alTHTOM Of KPEIUTHOI PH3HKA)
HYXXHO je TIPaBOBPEMEHO pa3yMHjeBam-¢ M 3aIITHTA HHTEPECa CBUX YUECHHKA
y Mojeny on cTpaHe 3akoHoziaBma. Crtora, mopea aHamu3e (PUHAHCH]CKUX
npenaoctu P2P xpeautupama y pamgy he ce pasMOTpUTH NpaBHA peryiaaTuBa
EY, mro he omoryhutn ma ce m3Benme 3akibydak O aJeKBAaTHOCTH IIPABHOT
okeupa EY nma ce cyounm ca wu3a3oBHMa KOje TIpel Iera IOCTaBIbajy
anTepHaTUBHU (UHAHCHjCKU Moaenu — P2P kpemauTupame HacTamu O[T
ytumajeM FinTech.
Keywords: Anrepuarusae ¢punancuje; ®unancujcke texuonoruje (FinTech);
Peer-to-peer (P2P) xpemutupame; Ypenda (EY) 2020/1503;
Hupextusa (EY) 2020/1504.
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ZABRANA ZLOUPORABE PRAVA U POREZNOM PRAVU EU

Pitanje zlouporabe prava povla¢i mnoga temeljna pitanja u poreznom pravu,
koja su predmet dugogodisnje rasprave. Nesporno je rije¢ o slozenom feno-
menu koji predstavlja konstitutivni element izbjegavanja poreza. Odredenja
zlouporabe prava u poreznim stvarima i njena zabrana, unutar op¢ih i posebnih
zakonskih odredbi o sprjecavanju zlouporabe prisutna je u vecini nacionalnih
zakonodavstva i prate¢oj sudskoj praksi. Posljednjih tridesetak godina na ra-
zini EU primjetna je zasebna evolucija ovog fenomena. Kroz judikaturu Suda
EU, u razli¢itim predmetima, zabrana zlouporabe prava izdigla se na razinu
opceg nacela prava primjenjivog na sva podrucja obuhvacena pravom EU. U
podrucju oporezivanja navedeno nacelo je dodatno kodificirano 2016. godine
Direktivom o utvrdivanju pravila protiv praksi izbjegavanja poreza kojima se
izravno utjece na funkcioniranje unutarnjeg trzista (ATAD).
Sirok opseg primjene nacela ne pomaze u razumijevanju toéne funkcije kon-
cepta zlouporabe buduc¢i da se koristi u vrlo razli¢itim situacijama, s prilicno
razli¢itim posljedicama. Stovise, uzdizanjem na rang primarnog prava EU,
smatra se da njegov opseg i ucinak ne ovisi viSe o specificnom sadrzaju niti
vrsti sekundarnog zakonodavstva u pitanju. Unato¢ razli¢itim poimanjima
zlouporabe, s razli¢itim pravnim posljedicama, Sud EU zabranu zlouporabe
tretira kao jedinstveno opcée nacelo koje na isti na¢in opskrbljuje harmoni-
zirano i neharmonizirano podruéje oporezivanja, $to doprinosi stvaranju nesi-
gurnosti.
Cilj je rada analizirati razvoj nacela zabrane zlouporabe prava primijenjenog
na oporezivanje u EU te ispitati njegovu ulogu, sadrzaj i poloZaj unutar insti-
tucionalne strukture EU prava. Granice opseg djelovanja nacela ispitati ¢e se
kroz prizmu temeljnih sloboda te utvrditi da li njegov izravni ucinak ide na
Stetu ili korist poreznih obveznika.
Kljuéne rijefi: zlouporaba prava, nacelo zabrane zlouporabe prava,
oporezivanje, opée pravno nacelo.
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PROHIBITION OF ABUSE OF LAW IN EU TAX LAW

The problem of abuse of law encompasses numerous fundamental concerns in
tax law, which have been the focus of prolonged discussion. This intricate
phenomenon is a fundamental aspect of tax avoidance. Numerous national
legislations and their corresponding case law have established rules that prohi-
bit specific legal abuses in tax matters, within the framework of general and
special anti-avoidance measures. Over the past thirty years, a distinct evolu-
tion of this phenomenon has been evident at the EU level. The jurisprudence
of the Court of the EU has established the prohibition of abuse of law as a ge-
neral principle of law applicable across all domains of EU law. The 2016 Di-
rective, laying down rules against tax avoidance practices that directly affect
the functioning of the internal market, further codified the principle.

The extensive applicability of the principle does not clarify the precise role of
the idea of abuse, as it is employed in diverse contexts with significantly va-
ried outcomes. Furthermore, by attaining the status of primary EU law, its
scope and effect are deemed independent of the exact content or type of se-
condary legislation involved. Although various definitions of abuse exist, each
with distinct legal ramifications, the EU Court regards the prohibition of abuse
as a singular overarching principle that applies uniformly to both harmonized
and non-harmonized taxation areas, thereby fostering uncertainty regarding its
role, substance, and status. The aim of the paper is to analyze the development
of the principle of prohibition of abuse of law applied to taxation in the EU
and to examine its role, content, and position within the institutional structure
of EU law. We will analyze the boundaries and extent of the principle through
the lens of fundamental freedoms and assess whether its direct effect is detri-
mental or advantageous to taxpayers.

Keywords: abuse of law, principle of prohibition of abuse of law, taxation,

general legal principle.
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AFRICTION BETBEEN ECONOMIC THEORY AND LAW

The aim of the article is to explore a friction between laws and economic
theory. Economists judge all activities against two criteria: efficiency and
equity. If economic activity is efficient and equitable, then it is considered
successful. The Nazi Germany invasion of the Soviet Union was, from the
legal point of view, a blatant example of aggressive war and violation of
international law. From the point of view of economic theory, on the other
hand, this war was completely justified. It was justified from the equity point
of view, because Russia had two times more inhabitants and fifty times greater
territory, and from the point of view of efficiency, because Germans would
use resources more efficiently (not because of racial superiority, but because
of the Lutheran work ethics/Weberian thesis). In his Nobel Prize speech, Gary
Becker expressed his surprise that many people felt moral indignation towards
theft, as it typically redistributes income from the better-off to the worse-off.
Theft, therefore, meets the criterion of equity. Economic theory approves of
many thefts and some murders. If a homeless beggar stole 100 KM from a
millionaire, it would be perfectly justified from the economic point of view.
Theft is justified so long as marginal benefit of the thief exceeds the marginal
loss of the victim of the theft, i.e., so long as the optimal level of theft is not
reached. If a police officer spots the beggar steeling from the millionaire, the
rule of law would oblige him to arrest the thief. The rule of law does not care
whether the optimal level of theft has been reached. Apparently, there is
friction between the law and the economic theory. Either something is wrong
with a legal system or something is wrong with the economic theory. Or,
perhaps both are wrong.

Keywords: Economic efficiency; Equity; Optimal level of theft; Rule of law.
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Ipog. dp Bojana Bacumwesuh-Iomsawesuh
[IpaBHu akynreT YHUBep3uTera y bamoj Jlynm

JAPKABHA ITOMOT U IP’KABHE I'APAHIIUJE — OCBPT HA buX

CxomHo onpenbama 3aKOHCKHX akata yHyTap buX, mon mojMom npkaBHe moMohn
ce cMaTpa CBaKd CTBapHH WIM NOTCHLHWjaJHH jaBHU PacXo] WIH yMameHO
OCTBapehe¢ jaBHOI MNPHUXOJa, MocTojeher, IIaHWpaHOT WM IOTSHLHjalHOT, a
Koju(a) MoXXe OWTH JOAMjeJbeHA WM IUTAaHWpaHa IUPEKTHO WM MHIUPEKTHO O
JIaBaoma IpkaBHe Mmomohu, y Omio kojeM oONHKY, y3 YCIOB Aa ce HCTUM
AaKTMBHOCTMMa HapyllaBa MM IOCTOJU ONACHOCT OJ] HapylllaBamka KOHKYpEHIIHje
Ha TPXKUIITY M YHUME Ce, Y TIOBOJHHHUJU TOJIOKAj, CTaB/bajy oapeleHu nmpuBpesHe
cy0jekTe, NMPOM3BOAKA WM TProBUHA OJpeljeHHX NPOU3BOJA WIN NpYKame
onpehenux ycmyra.

C npyre cTpaHe, Kao JaBaoiy jApkaBHe mnomohu cy oxapehenum BocHa wu
Xepuerosuna, ®denepanuja buX, Penybnuka Cpncka, bpuko Jductpukr buX,
KaHTOHAJIHE, TPAJCKEe M ONMIITHHCKE YIIPaBe MyTeM OBJALITCHUX IPAaBHUX JIHIA, TS
CBaKo MPABHO JIUIIE KOje IOJIjesbyje WK YIIpaBiba JPKABHOM IIOMONH.

Nmajyhu y BuAy na maBaonM IpKaBHE MMOMONHM HEPHjETKO 0J00paBajy IpiKaBHE
rapaHidje pasIHYMTHM HPUBPEIHUM CyOjeKTUMa Kako OM HMCTH MOTJH Ja
103ajMJbYjy KOMEpIIHjaHe KPeIuTe Mo MOBOJFHHUJHM YCIOBHUMA, TOceOHO nMajyhu
y BUAY HW)KE KaMmaTHE CTOIle, OBaj pajJl 3a CBOj NpPEAMET HCTPaKHBamba HMa
(He)3akoHMTA Ap>KaBHY noMoh y ciy4ajy ogo0paBama Ap>KaBHUX rapaHIyja.

VY pany hie ce y KOHTEKCTY 0JJOOpEHHX Ip)KaBHHUX TapaHIldja, yKa3aTH Ha 1MojamMm U
3Ha4aj JpkaBHe nMoMohu M aHamu3Mparu (HE)3aKOHHTY JpXKaBHA IOMON, Kako y
onabpanuM ciydajesuma EY, Tako u buX.

AHanu3a npaBHOT TpeTMaHa JpkaBHe MOMOhH ca OCBPTOM Ha Ap)KaBHE rapaHIyje
he mokazatm na cy OOCaHCKOXEpLEroBaYKH 3aKOHOIABALM YCBOJUIHM 3aKOHCKa
pjeniema koja cy Tpebaio na ,,pujerie mpodieM (He)3aKOHHUTE AprKaBHE MoMohn.
Ho, xako he y pany OuTtH 10Ka3aHO, HUTH jeJlaH 3aKOHCKH aKT, YKJbydyjyhu u
3akoH o cucremy apkaBHe nomohu y BocHm u XepueroBuHu HHje OCTBapHoO
IJIaBHU [WJb KOjuMa Cy OX 3aKOHOJaBallyl TEXWJIH, a TO je UCIymemhe (Jujerna)
obaBe3a n3 Criopasyma o craOWIM3andju ¥ NPUAPYKUBaY, Tj. NpHIarohaBame
nomaher 3akoHonaBcTBa npaBHOj credeBnHU EY (Acquis Communautaire), HUTH
CIIOPETHN 1WJb — BUIIY CHTYPHOCT JaBaolia Ap)kaBHe MoMohu y cmuciy aa he
KOPHUCHHIIM Jp>KaBHE TTOMONH OTIIATUTH Mpey3eTe (UHAHCH]jCKe 0OaBe3e.

CBpxa WCTpakuMBabha M aHajM3e y OBOM paly je Ja ce KPUTHYKH cariieia
mocrojeha perymaTuBa Koja c€ OJHOCH Ha JpXaBHY HoMoh y JOMEHY IpXKaBHHUX
rapaHiyja, 1a ce UIeHTH(UKY]y TIaBHHU pa3iio3u 300T Kojux “ripobiem” np>kaBHE
noMohy M3 yriia Ap>KaBHHX TapaHldja U Aajbe MOCTOjH, YIIPKOC PETYJIATHBU YHMjU
Wb ¥ jecTe, n3Mel)y ocrasor, 1a HaBeleHH IPO0JIeM OTKIIOHH.
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Hawmjepa je u ma ce oBuM pamoMm moHyzae onpeheHe mpemopyke 3a yHampeheme
nmeruciaTuBe yHyTap bnX, kako Om mcra y 3Ha4ajHOM [Hjelly, ako HE H Y
mjenocty, OMiIa XapMOHHM30BaHa ca JiernciatuBoM EY, a mro OM, y KOHaYHIH,
Tpebaio na JONpUHECE IajkeM JAPYIITBEHO — EKOHOMCKOM pa3Bojy, Kako
Penyonuke Cpricke, Tako u nujene buX.

Kbyune pujeun: [Ip>xaBHa nomoh; J[p>kaBHe rapannuje.

STATE AID AND STATE GUARANTEES FROM THE ASPECT OF BOS-
NIA AND HERZEGOVINA

According to the provisions of legal acts within Bosnia and Herzegovina, the term
state aid refers to any actual or potential public expenditure or diminished realiza-
tion of public revenue, whether existing, planned, or potential, that may be granted
or planned directly or indirectly by the state aid provider in any form, provided
that such activities distort or pose a risk of distorting competition in the market,
thereby placing certain economic entities, production, or trade of specific products
or the provision of certain services in a more favorable position. On the other
hand, the providers of state aid include Bosnia and Herzegovina, the Federation of
Bosnia and Herzegovina, the Republic of Srpska, the Bréko District of Bosnia and
Herzegovina, cantonal, municipal, and city administrations through authorized
legal entities, as well as any legal entity that grants or manages state aid. Consider-
ing that providers of state aid often grant state guarantees to various economic
entities so they can borrow commercial loans on more favorable terms, especially
given lower interest rates, this paper focuses on (il)legal state aid in the case of
granting state guarantees. This paper will highlight the concept and significance of
state aid in the context of granted state guarantees and analyze (il)legal state aid,
both in selected EU cases and in Bosnia and Herzegovina. The analysis of the le-
gal treatment of state aid with regard to state guarantees will demonstrate that
Bosnian and Herzegovinian legislators have adopted legal solutions intended to
"solve the problem" of (il)legal state aid. However, as will be shown in the paper,
no legal act, including the Law on the State Aid System in Bosnhia and Herze-
govina, has achieved the main goal that the BH legislators aimed for, which is the
fulfillment of (part of) the obligations from the Stabilization and Association
Agreement, i.e., adapting domestic legislation to the EU acquis (Acquis Commu-
nautaire), nor the secondary goal of providing greater security for state aid provid-
ers in terms of ensuring that beneficiaries of state aid will repay their financial
obligations. The purpose of the research and analysis in this paper is to critically
examine the existing regulations regarding state aid in the domain of state guaran-
tees, to identify the main reasons why the "problem" of state aid from the perspec-
tive of state guarantees persists, despite regulations aimed, among other things, at
eliminating the stated problem. The intention is also to offer certain recommenda-
tions for improving the legislation within Bosnia and Herzegovina so that it may
be significantly, if not entirely, harmonized with EU legislation, which should
ultimately contribute to further socio-economic development of both the Republic
of Srpska and the whole of Bosnia and Herzegovina, as well.

Keywords: State aid; State guarantees.
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Ipog. dp T'opan Banomuh'

IlIpog. op Hemarwa Illapeuazf

Exonomcku dakynrer [ane Yausepsurera y Ucrounom CapajeBy

YTHIAJ IUPKYJIAPHE EKOHOMUJE HA EKOHOMCKY
CTPYKTYPY U OJIP’KUBHU PA3BOJ

Kiby4HH €KOHOMCKH H3a30BH CBHjeTa y KOjeM JYKUBUMO OTJIe/Iajy ce Yy CBe
H3paXeHujeM mpobiemy neduIHTa MNPUPOIHUX pecypca, ITOo mnoctojehe
MoJieJle pa3Boja M IIOCJIOBakba EKOHOMCKHX cy0jekara YWHH JyTOpPOYHO
HEOJP)KUBUM. Y THTaWky je JIMHEApHH MOJE] Pa3Boja KOjU ce 3acCHHWBA Ha
SKCIUIOATAlMjU M Tpepagd MPUPOJHUX pecypca Koja OCHM IKEJbCHHX
MPOM3BOZa TEHEPHIIE M NPEKOMjepHY KOJIMYHMHY OTMana, Hapymarajyhu
eKOJIOMKH OmonuBep3nTeT. Kao anrepHaTBa MOMEHYTOM JIMHEAPHOM MOIEITY
Hamehe ce Mozen UUpKylIapHe €KOHOMHje KOjU peJlaThBU3Yyje MpodiieM
UCIPIUBUBOCTH HEOOHOBJBMBUX MPUPOIHUX pecypca U IyropodHor 3arahema
xuBOTHE cpenuHe. CyodeHH ca HABEICHUM HM3a30BUMa KJbYYHU TIIOOATHU
aktepu, momyT EBporcke ynuje, CAJl W JApyrux, y CBOJUM pPa3BOjHUM
CTpATCIIKUM I[UIAHOBUMA HATJACHIIM CY YIPOXKEHOCT OJPKUBOI pa3Boja U
nmotpely TpaH3WIHje TpeMa 3eJIeHOj W IHUpKyJIapHOj ekoHoMuju. Ca mpyre
CTpaHe 3eMJbe y pa3Bojy momyT bocHe m XepreroBmHe, ca pecypcHO
WHTE3UBHOM IPOM3BOJHOM OCHOBOM KOja JOMUHATHO OOJHKYje HHXOBY
MPUBPEIHY CTPYKTYPY, MOpPajy MpPaBOBPEMEHO aHTHIMIHMpaTH Hajmoasehe
MIPOMjeHe, MO3UIIUOHUPATH C€ Y TII00aTHUM IPOU3BOIHIM JIAHIIMA U 33y3€TH
aKTHBaH OJHOC KpO3 CBOjY C€KOHOMCKY TIOJIUTHKY TIpEMa OMUCAHUM
€KOHOMCKHM H3a30BHMa.
Kibyune pujeun: Hupkynapua exonomuja; EkoHOMCKa cTpyKTYypa; OapKuBu
pa3zBoj; KonkypentHoct; Cnenmjanuzanuja; I[locinoBHM
MOJIEIH.

IMPACT OF THE CIRCULAR ECONOMY ON THE ECONOMIC
STRUCTURE AND SUSTAINABLE DEVELOPMENT

The increasingly pronounced problem of natural resource deficit reflects the
key economic challenges of the world, rendering the existing models of
development and business of economic entities unsustainable in the long term.
The linear model of development, which relies on the exploitation and
processing of natural resources, not only produces the desired products but

predrag.mlinarevic@ekofis.ues.rs.ba
goran.balotic@gmail.com
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also generates excessive waste, thereby disrupting ecological biodiversity. As
an alternative to the aforementioned linear model, a circular economy model
imposes itself, which relativizes the problem of the exhaustion of non-
renewable natural resources and long-term environmental pollution. Faced
with the aforementioned challenges, fundamental global actors, such as the
European Union, the USA, and others, emphasized the threat of sustainable
development and the need to transition toward a green and circular economy
in their development strategic plans. On the other hand, developing countries
like Bosnia and Herzegovina, with a resource-intensive production base that
dominantly shapes their economic structure, must timely anticipate the
upcoming changes, position themselves in global production chains, and take
an active attitude through their economic policy towards the described
economic challenges.

Keywords: Circular economy; Economic structure; Sustainable development;

Competitiveness; Specialization; Business models
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ITPABHU U PAYYHOBO/JICTBEHU ACHHEKTH
KPUIITONMOBHHE CA OCBPTOM HA BOCHY U XEPHEI'OBUHY

Hacranak blockchain-a u DLT-a (memenTtpanuzoBaHor Boljewma eBUACHIIM]jE

TpaHCaKIIMja) OJaKIIao je TPOTOK HH(poOpMaIHja 10 IOTCHIHjATHUX

WHBECTHUTOpa W 00e30Wje M0  BHUXOBY  JIAKIIy  NPOBjepIbHUBOCT.

[Nonynapusanuja KpunToBalyTa M TOKEHa Kao MOTIYHO ,,HOBOT* OOJIHKa

uMOBHHe, Mely TOjelMHAaYHMM HMHBECTUTOpHMAa W 3Ha4ajHOM Opojy

MPUBPEAHUX CyOjekaTa, 3aXTHjeBa alleKBaTHY 3aKOHCKY M PauyyHOBOJICTBEHY

perynatuBy. Jlok ce y unaHunama EY Beh mnpuMjemyjy mpomucu Koju

peryauury Tpxuire kpuntoumoBuHe (MiCA), y muiby INpykama INpaBHE

CUTYPHOCTH 3aIlTUTE TOTPOIIaYa U OCUryparma (PMHAHCHjCKEe CTaOWIHOCTH, Y

BocHn u XepreroBMHM He IOCTOjH jJEAMHCTBEH CTaB 0 TOM IUTamby.

Peny6niuka Cpricka je TproBambe KPHUITOMMOBHHOM peryliicana y OKBUPY

3akona o Ttpxkumry XOB (ox 2022.), nok y ®enepammju bocHe u

XepieroBuHe HE IMOCTOjU 3aKOH KOjU ce 0aBM OBOM BpPCTOM HWMOBHHE. be3

aJIeKBaTHOI' NPAaBHOI' OKBHpa TPAHCAKIMje Ca KPUIITOMMOBHHOM Y BEIIHKO]

Mjepu ocTajy "HeBUIJbHBE™ 3a TpaJUIMOHATHE (UHAHCH]E, YCIbE] Yera MOXKe

nohu 1o OpojHUX 370yrnoTpeda ¥ MaHWIy/IanKja. JoIm yBHjeK HE TOCTOjH HU

JeAMHCTBEH CTaB OaHKApCKUX peEryjaTopa M acolyjalija padyyHoBoha u

peBU30pa, IO NUTAY PU3MKAa BC3aHUX 3a TPTOBUHY pPa3IMUYUTUM O6JII/IL[I/IMa

KpUNITOMMOBHHE M oAroBapajyhux mehyHapomHux cranmapaa (pUHAHCH]jCKOT

U3BjeIITaBama KOju OM UX PadyHOBOJCTBEHO NMPHU3HANU U BPEIHOBAIU. Y TOM

norjeny, 0aHKe ce TPEHYTHO Ocliamajy Ha 3aKOH O clpeuaBamby Npamka HOBIA

U (QUHAHCHpamy TEpOpU3Ma, a PadyHOBOJCTBEHH PETYIATOPH 3a caia HUCY

JOHHUjeTIM HOBE WIM MPEeAIOKUIN Kopumheme HEKHX of moctojehux

MeljyHapoTHUX padyyHOBOJICTBEHUX CTaHIapJa KojuMa O ce KpUIITOMMOBHHA

oOyxBarmia. KommiekcHa npuposa oBOT HOBOT OOJIMKa MMOBHHE 3aXTHjeBa

JaJby KOHTHHYUpPaHy capaaiby peryllaTOpHHX opraHa, padyHoBoha u

[[JEJIOKyIIHE jaBHOCTH KaKO OM c€ HWCKOPUCTHIIE TIPEAHOCTH HOBHUX

TEXHOJIOTH]a, aJli U CIIPHjEUIIO IIParke HOBIA U APYTe HEelleTaTHe aKTUBHOCTH

KOj€ Ce YeCTO MOBE3Y]jy ca KPUITOMMOBHHOM.

Kibyune pujeun: Kpunronmosuna; Melynaponuu cranaapan (GpMHAHCHjCKOT
m3pjemraBaba (MCOUN);, [lpommcn KoOju  peryiuiry
tpxumite  kpunroumosune  (MICA),  Melynapoauu
pauyHoBojacTBeHH cTaHfapau (MPC), 3akoH O TpXHUIITY
XOB.
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LEGAL AND ACCOUNTING ASPECTS OF CRYPTO ASSETS IN
BOSNIA AND HERZEGOVINA

The emergence of blockchain and DLT (distributed ledger technology) simpli-
fied the flow of information to potential investors and ensured their easier ver-
ifiability. The popularization of cryptocurrencies and tokens as an entirely
"new" form of asset among respective investors and a significant number of
economic entities requires adequate legal and accounting regulations. While
EU member states already apply regulations that control the crypto asset mar-
kets (MiCA) to provide legal certainty for consumer protection and financial
stability, there is no unified position in Bosnia and Herzegovina regarding the
matter. The Republic of Srpska regulated the crypto asset trading within the
framework of the Securities Market Law (from 2022), while there is no law
dealing with this type of asset in the Federation of Bosnia and Herzegovina.
Without an acceptable legal framework, crypto asset transactions largely re-
main "invisible" to traditional finance, resulting in numerous abuses and ma-
nipulations. Banking regulators and accountant-auditor associations continue
to lack a unified stance on the risks associated with trading various forms of
crypto assets and the need for appropriate international financial reporting
standards to identify and value them in accounting. In this regard, banks cur-
rently rely on the Law on the Prevention of Money Laundering and the Fi-
nancing of Terrorism, with accounting regulators not adopting new ones or
proposing using some of the existing international accounting standards. The
complexity of this latest form of assets requires the constant cooperation of
regulatory authorities, accountants, and the general public to take advantage of
the new technologies and prevent money laundering and other illegal activities
often associated with crypto assets.
Keywords: Cryptoasset; International Financial Reporting Standards (IFRS);
Markets in Crypto-Assets Regulation (MICA); International
Accounting Standards (1AS); Securities Market Law.

282



UDC/Y K 336.7:004]:343.9.024
Doc. JUDr. Yana Daudrikh, PhD"

Zastupca veduceho Katedry finanéného prava , Deputy Head of the Depart-
ment of Financial Law, Pravnicka fakulta - Faculty of Law, Univerzita
Komenského v Bratislave, Comenius University in Bratislava, Slovakia

LEGAL REQUIREMENTS REGARDING THE DEVELOPMENT OF A
PROGRAM FOR SERVICE PROVIDERS OF CRYPTO ASSETS IN
ACCORDANCE WITH THE RELEVANT AML LEGISLATION IN

THE SLOVAK REPUBLIC

This article examines the legal requirements associated with the development
of a compliance program for service providers of crypto assets within the
framework of the Anti-Money Laundering (AML) legislation applicable in the
Slovak Republic. As the landscape of financial services evolves with the rise
of digital currencies, it becomes imperative for service providers to align their
operations with regulatory standards. This article outlines the specific obliga-
tions that these entities must fulfill to mitigate risks related to money launder-
ing and terrorism financing. Additionally, it discusses the importance of im-
plementing robust internal controls, customer due diligence measures, and
ongoing monitoring systems to ensure adherence to AML regulations.

Keywords: Compliance program; Crypto assets; Anti-money laundering and
terrorism financing; Money laundering risks.

* yana.daudrikh@flaw.uniba.sk
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BYIIET - 3AKOH NI ®OPMA SUI GENERIS

Yobuuajena popma Oyilera y MHOTMM MpaBHUMa jecTe (Gopma 3aKoHa, ajd
mocToje U OpojHK IPUMjEepH OACTYIAaa, Te MPOIKMCHBama SUi generis dpopme
Oyyera. Iloctymak noHomema Oynera uMa OpojHE O/JIMKE CBOjCTBEHE
3aKOHOJABHOM ITOCTYIKY, aIH W OpOjHE pa3lUKe y OJHOCY Ha 3aKOHOIABHU
MOCTYITaK, 300T 4yera MOXKe ONpaBIaHO Ja OyJe OMHMCaH Kao PasiHudT OJl
3aKOHOJAaBHOT IMocTynka. OCHOBHa XHUIIOTE3a OBOI pPaja je pasIHYUTOCT
(dopMe OyleTckor akTa y OJHOCY Ha 3aKOHCKM akT. VcTtpakuBame je
3aCHOBAaHO Ha MPHUMjCHH JOTMATHYKOT METOHA, KaKO Y HETOBOM H3BOPHOM
3Hauewy, TAKO U Y YIOPEIHOIPABHOM CMHCITY (YIOPEAHOIPaBHH METON), U Y
UCTOPHU)jCKOM CMHUCITY (MCTOPHjCKONPaBHU METO[), KA0 ¥ Ha aHAIM3H caapxaja
Hay4yHe JuTeparype u3 o0JiacTH (PMHAHCH]CKOT IpaBa, HAPOUYUTO OYIIETCKOT
npaBa. Ayrop ¢opmu Oyiiera npucTyna nosasehu o Tpu eneMeHTa (Gopme:
HAJUISKHOCTH TpPaBHOI CYOjeKTa 3a JIOHOIICHE aKTa, IOCTYIKa JIOHOIICHAa
aKTa M Marepujaiuszaiuje akta. HaauexHOCT 3a ycBajambe WIH JTOHOIICHE
Oyuera MoCIIy)Xuia je, Kpo3 HCTOPHjy TpaBa, 3a pa3Boj MapiiaMeHTapu3Ma U
3aKOHOJJABHOT MIOCTYITKA, AJIU j€ 3aJpKaja IIOCEOHOCTH YaK M y CaBPEMEHOM
npaBy. Ynopehyjyhu wmarepujamau (campxuHCKW) TojaM Oyiiera, ¢ jelHe
cTpaHe, ¥ (HOpMaTHU ojaM OyIIeTa, ¢ Ipyre CTpaHe, ayTop M3BOIU 3aKJby4aKk
na ¢opma OyyeTa ofpaxasa camo auo Oyiieta y MaTepHjalHOM cMHCTy. 300T
Tora je aHanmu3oMm oOyxBaheH omHoC Oyiiera ca JpYruM IUTAHCKAM aKTHUMa,
MOITYyT JOKYMEHATa €KOHOMCKE IIOJIMTHKE W OKBUPHOT OYyIIETHpama, OIHOC
Oyyera ca 3aKOHMMa, IONMYT 3aKOHa O W3BpIIEHY Oylera, Kao OJHOC ca
yroBOpHMa U CIIOpa3yMUMa, IIOMyT cropasyma jgomahier u MmehyHapomHor
npaBa, WTA., KOjU CBH 3ajellHO yTH4Yy Ha QopMy OYIIETCKOT aKTa,
ycioBsbaBajyhu ra u orpaHuuaBajyhu ra. Y Be3d ca HaBeICHMM CTOjU WU
MUTakE A2 JIK je OYIeTCKU aKT M0jeJHHAYaH MPAaBHHU aKT WIN OIIITH NPaBHU
akT. M3BohemeM mokasa, ayTop cMmaTpa, y MPEeTeKHOM IHjely HoTBpheHa je
MOCTaBJbEHA XUTIOTE3a — OYIIETCKU aKT MMa CIIMYHOCTH Ca 3aKOHOM, I HIaK
MpeJicTaBsba mocedaH mojam u 3acedy npasHy Gopmy.

Kibyune pujeun: byuyer; 3akon; @opma; Akt; Byniercku nocrymnak.
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BUDGET-LAW OR FORM SUI GENERIS

The usual form of the budget in many rights is that of a statute, but there are
also numerous examples of deviations and the prescription of a sui generis
form of the budget. The procedure of passing the budget has numerous charac-
teristics inherent in the legislative procedure but also numerous differences in
relation to the legislative procedure, which is why it can be justifiably de-
scribed as different from the legislative procedure. This paper bases its basic
hypothesis on the distinction between the form of the budget act and the legal
act. The research is based on the application of the dogmatic method, both in
its original meaning and in the comparative legal sense (comparative legal
method) and in the historical sense (historical legal method), as well as on the
analysis of the content of scientific literature in the field of financial law, es-
pecially budgetary law. The author analyzes the form of the budget starting
from its three elements: the competence of the legal entity to pass the act, the
procedure for passing the act, and the materialization of the act. The authority
to adopt or enact the budget has served, throughout the history of law, for the
development of parliamentarism and legislative procedure, but it has retained
its peculiarities even in modern law. Comparing the substantive (material)
concept of the budget, on the one hand, and the formal concept of the budget,
on the other hand, the author concludes that the form of the budget reflects
only part of the budget in the substantive sense. Therefore, the analysis en-
compasses the relationship between the budget and other planning acts, such
as economic policy documents and framework budgeting, the budget's rela-
tionship with laws, such as the law on budget execution, and the budget's rela-
tionship with contracts and agreements, such as agreements of domestic and
international law. These factors collectively shape and constrain the form of
the budgetary act. In relation to the above, the question arises as to whether the
budget act is an individual legal act or a general legal act. The author consid-
ers the presented hypothesis as mostly confirmed by presenting the evidence—
the budgetary act has similarities with the law but still represents a separate
concept and a separate legal form.

Keywords: Budget; Law; Form; Act; Budgetary procedure.
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LEGAL ASPECTS OF SUSTAINABLE DEVELOPMENT AND
ENVIRONMENTAL PROTECTION IN THE EUROPEAN UNION
AND HUNGARY

The concepts of sustainable development, environment, technology, digital
age, online space, and law intertwine and interact in numerous ways. They are
increasingly significant and challenging in the 21st century.

An important factor in the development of community environmental policies
is that national environmental policies significantly influence the realization of
fundamental freedoms (goods, people, capital, and services) and undistorted
competition. Thus, differing national regulations regarding the characteristics
of a product create different competitive conditions in various member states.
Consequently, the effective realization of fundamental freedoms requires the
community regulation of certain product characteristics. It has become a
viewpoint within the European Community that the unification of
environmental policy is necessary to ensure the free movement of goods.
These principles bind the Community and, by extension, the Community
bodies involved in legislation, compelling them to take measures essential for
achieving the objectives of environmental policy.

In my analysis, | examine the potential legal and social obstacles to the full
realization of the EU's objectives. The aim of the study is to develop proposals
for the possible implementation of sustainable development and environmental
protection.

Keywords: Sustainable development; Environmental law; EU environment

policy.
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CONSTITUTIONAL WAYS OF RESTRICTING HUMAN RIGHTS IN
THE XIX-XX CENTURIES: COMPLIANCE WITH THE PRINCIPLES
OF ROMAN PUBLIC LAW?

There are four distinct periods in the history of human rights restrictions that
have been incorporated into the texts of constitutions. 1. The early liberal
constitutions established the absoluteness of individual rights and set their
limits. 2. Admission of suspension of guarantees of inviolability of the person,
home, and some other rights under the law (the first half of the 19th century).
3. The possibility of suspending the constitution in an emergency (the second
half of the 19th century). 4. Expansion of the ability of public authorities
(including the government) to restrict individual rights by legislating their
enjoyment and suspension as an emergency measure (20th century). The paper
focuses on the Roman understanding of the correlation between private and
public, and its representation in the XIX-XX centuries.

* talexeeva07@gmail.com.
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PER LA TUTELA DELLA SOVRANITA DEL POPOLO LO STUDIO
GIURIDICO DEL DIRITTO ROMANO PAROLE CHIIAVE: POPOLO,
MANDATO

1. Anche nella Costituzione italiana, la eliminazione del vincolo del
mandato parlamentare (art. 67) e la riduzione a decentramento della
autonomia delle Collettivita territoriali (titoli 1 e V, passim) sono i due
momenti co-essenziali della nullificazione/surrogazione tramite rappresentanza
della sovranita popolare, peraltro solennemente affermata (art. 1).

Come intravisto da M. Weber, 1921-22, tale nullificazione/surrogazione &
operata nel corso del secolo XI1X, con la radicale re-interpretazione del diritto
romano, la quale interpretazione ne ¢ ora (salve correzioni parziali) I’unica
conosciuta.

2. Secondo la interpretazione precedente ed ora dimenticata, la
repubblica ¢ il perfezionamento giuridico romano della scoperta politica
greca della democrazia, che ¢ la ‘forma di governo’ qualificata dalla assenza
di ‘capi’.

I due elementi co-essenziali, di ogni forma di governo sono la concezione
della natura e il regime dell’agire unitari del popolo. La innovazione
repubblicana investe principalmente il regime dell’agire.

La concezione della natura del popolo, pressoché comune a Greci e Romani, €
la “koinonia-societas”. Si tratta di una unita collettiva reale. Essa ¢ articolata
in due tipi di “corpi”, qualificati dalle rispettive dimensioni: a) piccola, delle
unioni dei cittadini nelle singole citta, e B) grande e tendenzialmente
universale, delle unioni delle citta ( “confederazioni”: Th. Mommsen, 1888).

Il regime dell’agire del popolo, proprio ai Romani, ¢ il “mandatum”. E
I’istituto produttore, presso il mandatario, del dovere di agire per conto e in
nome del mandante secondo le di lui istruzioni e del potere per farlo. Esso &
articolato in due tipi di comandi: @) quello sovrano generale dei mandanti
(che, nel mandato pubblico, sono i cittadini nei comizi delle singole citta e le
citta nei concili delle singole province) e ) nel comando esecutivo particolare
dei mandatari (che, corrispondentemente, sono i magistrati di governo delle
singole citta, i governatori delle singole province e, in fine, il princeps-
gubernator (Cic. rep. 2.21 e 51).

Questo iter, complesso e centripeto, di formazione della volonta collettiva, &
riproposto: in epoca moderna, dal romanista Althusius e, in epoca proto-
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contemporanea, dal filo-romano Rousseau, in linea con le interpretazioni del
corpus iuris prodotte sino alle prime decadi del secolo XIX (R.J. Pothier,
1748-1752, Ch.F. v. Glick, 1790-1830). Esso € accolto nel Code Napoléon del
1804.

3. La forma di governo repubblicana, cosi descritta, € giudicata frutto di
errata interpretazione e dichiarata impossibile dai romanisti del secolo
XIX, i quali (principalmente F.K. v. Savigny, 1840-48 e B. Windscheid, 1862-
1870) innestano nel “sistema del diritto romano odierno” la forma di governo
feudale-parlamentare: sperimentata nel 1295 nel ‘Model Parliament’ (con la
plena potestas dei delegati dei Comuni), teorizzata nel 1651 nel Leviathan di
Hobbes (con la concezione “fittizia” della natura della unita collettiva e con il
regime rappresentativo del suo agire sul modello dell’agire dei minori e dei
dementi), tradotta nel 1787 nella costituzione USA
(“federalista/decentralista”) (Tocqueville, 1835) e accolta nel 1896-1900 nel
BGB.

4. La cancellazione della memoria scientifica del “sistema” (R. David,
1964) del diritto romano precedente quello “odierno” rende ora impossibile (J.
Lenoble e M. Maesschalck, 2009) ri-attribuire realmente ai cittadini la
sovranita oggi attribuita loro soltanto fittiziamente.

Il recupero di tale memoria transita attraverso lo studio non antiquario né auto-
giustificativo ma semplicemente giuridico (P. Koschaker, 1947, G. Grosso,
1948) del diritto romano.
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3HAYAJ JAPOBHUIIA KHE30BA YI'POBJIAIIKUX 1 MOJIJJABCKHX
MAHACTHPUMA MWIEIIEBU U ITAITPARU 3A IIPOYYABAIBE
HCTOPUJE KTUTOPCKOI ITPABA

CauyBaHe MOBEJbE YTPOBIAMIKMX M MOJJIOBCKHX BiIajapa YKaszyjy Aa Cy TH
BIIaIapy MOCeOHY MKy YCMjepaBald IpeMa MaHACTHPY MHJICIICBH y KOME CY,
KakKo ce BHJM M3 THX IIOBEJba, Y TO BpHjeMe Oune cauyBaHe momuTtu Cseror Cage.
OnHu cy ce ca moceOHO Ha3HAYCHHUM JApOBHMAa Yy 3JIaTHOM HOBIY (acmpe) o
JieTajba HaBOJMJIM 32 IITA je HaMHjemheHa Ta HbHUxoBa noMoh. M3 mwux ce BUIU Aa
Cy OHH BOJWJIM payyHa He caMo 0 MaHacTHpy Beh U 0 mpexpaHu MOHaxa. ¥3 cBaky
MOBEJbY KOj€ Cy YIVIABHOM IMHCAHE Ha I[PKBCHOCIOBEHCKOM jE3UKy KOjH je Tajaa
010 y CITy)KOCHO] ymoTpeOU y THM KHE)KEBUHAMA, YITHUCHBAIM Cy MMCHA CBOJHX
CpPOAHMKAa ¥ capaJHWKa, a BpIO YeCTO M KOMIUICTHO CBe Tanma Bianajyhe
BIaapcKe CTPYKTYype H LpKBeHEe. Y OBOM pagy ayTopu aHamu3mpajyhu
napoBHHIle BojBoma Bacmma Jlymynma w gpyrux nmajy 3akjbydak o 0 cana
HEIOBOJHHO HCTPAKCHUM FWCTOPHjCKUM YHIHCHHIIAMa BE3aHUM 334 MaHACTHP
Munemesy u [Tanpahy.

Kibyune pujeun: {aposauna; Manactup; Krutop; Munemesa; [Tanpaha.

SIGNIFICANCE OF WALLACHIAN AND MOLDOVAN CHARTERS TO
THE MONASTERIES OF MILESEVA AND PAPRACA FOR EXAMINING
THE HISTORY OF KTETOR LAW

The charters of Wallachian and Moldovan rulers that have been saved suggest that
those rulers focused especially towards the monastery of MileSeva, in which the
relic remains of Saint Sava were held, as can be seen from the charters themselves.
The rulers bestowed specific gifts in the form of gold coins (aspre), specifying the
precise uses for the money. We can see from the charters that they took care of
monasteries as well as the sustenance of monks living there. Usually written in
Churchslavonic, the official language of those principalities, each charter included
the names of the rulers' relatives and associates, as well as the common hierarchy
of the nation and its churches. In this paper, the authors analyze the charters of
Voivode Vasile Lupu and others and draw conclusions based on hitherto
insufficiently explored historical facts connected to the monasteries of MileSeva
and Papraca.

Keywords: Charter; Monastery; Ktetor; MileSeva; Papraca
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IUS CIVILE, IUS GENTIUM E IUS NATURALE NELLA PROSPETTIVA
DEI GIURISTI ROMANI

Il diritto romano, fin dalle sue origini, presenta una evidente propensione
all’universalitd. Essa si manifesta chiaramente alla “fondazione” del sistema, nelle
Costituzioni con cui Giustiniano accompagna il varo del CJC, ma rimonta senza
dubbio indietro nel tempo, fino alla individuazione da parte dei romani del ius
gentium, alla cui base viene riconosciuta la naturalis ratio.
Lo statual-legalismo non ¢ stato in grado di recidere questo cordone ombelicale
con il diritto romano e con la ragione naturale che si pone a suo fondamento. Il
diritto romano, vigente ancorché non piu effettivo, costituisce il motore delle
moderne codificazioni, e deve essere custodito dai moderni operatori del diritto
come un vero e proprio patrimonio comune dell’umanita.
Si crea cosi una sorta di ius naturale degli uomini, inteso in senso non
escatologico, ma fondato sul modello costituito dagli homines. La salvaguardia dei
valori da esso rappresentati, che ruotano intorno alla centralita della persona
umana (bona fides, aequitas, libertas, voluntas ecc.) rappresenta la sfida che tutti
noi, in quanto giuristi, dobbiamo dimostrare di essere in grado di raccogliere.
Parole chiave: diritto romano; ius civile e ius gentium; ius naturale e diritto natu-
rale; universalita del diritto; sistema giuridico.

IUS CIVILE, IUS GENTIUM AND IUS NATURALE IN THE
PERSPECTIVE OF ROMAN JURISTS

Roman law, from its origins, shows an obvious propensity for universality. It is
clearly manifested at the “foundation” of the system, in the Constitutions with
which Justinian accompanies the launch of the CJC, but it undoubtedly goes back
as far as the Romans’ identification of ius gentium, at the basis of which naturalis
ratio is recognized.
Statual-legalism has not been able to sever this umbilical cord with Roman law
and the natural reason underlying it. Roman law, in force even though no longer
effective, is the driving force behind modern codifications and must be cherished
by modern legal practitioners as a true common heritage of humanity.
A kind of ius naturale of men is thus created, understood in a non-eschatological
sense, but founded on the model constituted by homines. The safeguarding of the
values it represents, which revolve around the centrality of the human person
(bona fides, aequitas, libertas, voluntas, etc.), represents the challenge that all of
us, as jurists, must demonstrate that we are capable of taking up.
Keywords: Roman law, ius civile and ius gentium, ius naturale and natural law,
universality of law, legal orders.
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NEKI ASPEKTI PRAVNOG POLOZAJA ZENA U NAJSTARIJIM
SLAVENSKIM ZAKONICIMA

U radu se razmatraju pitanja pravnog polozaja Zena u Ruskoj pravdi,
Korc¢ulanskom statutu iz 1265, Vinodolskom zakonu iz 1288 te Poljickom
statutu iz 1440 godine. Pri tome se propituje u cemu su njihova rjeSenja slicna
a u ¢emu su razlike i specificnosti. Naglasak se stavlja na kazneno-pravni
polozaj Zena kao zrtvi ili pocinitelja kaznenih djela silovanja, Carobnjastva,
sodomije, Cedomorstva, ubojstva, otmice, uvrede itd. Kroz usporedbu
pojedinih odredbi i njihovu detaljniju analizu moze se ste¢i uvid u
kaznenopravni poloZaj zena.

Kljuéne rijec¢i: Ruska pravda; Korculanski statut; Vinodolski zakon; Poljicki

statut; Pravni poloZaj Zend; Kazneno pravo; Srednji vijek.

SOME ASPECTS OF THE LEGAL POSITION OF WOMEN IN THE
OLDEST SLAVIC LAW CODES

This paper discusses the legal status of women in the Russian Justice, the
Statute of Korcula from 1265, Vinodol Law from 1288, and the Statute of
Poljica from 1440. We examine the similarities and differences in their
solutions. Emphasis is placed on the criminal law position of women as
victims or perpetrators of the crimes of rape, witchcraft, sodomy, infanticide,
murder, kidnapping, insult, etc. By comparing individual provisions and
analyzing them in more detail, an insight into the criminal law position of
women can be gained.
Keywords: The Russian Justice; Statute of Kor¢ula; Statute of Vinodol,
Statute of Poljica; Legal position of women; Criminal law; Middle
Ages.
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SOME OPINIONS IN RELIGIOUS ORDERS ABOUT ABUSE OF
AUTHORITY IN SPANISH POSSESSIONS

The Dominican monk Bartolomé de las Casas is the most famous
theologian who exposed in the 16th century the abuse of authority in the
Castilian conquest of American lands. However, he was not the only Spanish
author to express a critical perspective on the conduct of conquerors toward
indigenous peoples. In this sense, other religious authors in the Modern Age
published legal and theological works about the illegal decisions and
behaviors of secular authorities in the Philippines and America.

The purpose of this work is to bring out the opinions of some members
belonging to Catholic orders, such as Juan de Paz (17th century) and Pedro
Murillo Velarde y Bravo (18th century), among others. The first of them was
the Dominican author of a collection of legal and theological queries about the
judicial administration in the colonial sphere. Later, the Jesuit Murillo
published an important handbook of Canon Law, which exposed some sins
and crimes committed by authorities in both lay and spiritual government.
Their pages are evidence of their critical gaze on the reality of that historical
time.

Keywords: Catholicism; Early Modern Age; Legal history; Spanish
Monarchy; Theology
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DENARO ,,ROMANO*“ COME COSA CORPORALE O DENARO
»GERMANICO“ COME VALORE IMMAGINATIVO?
QUALCHE OSSERVAZIONE ROMANISTICO-GIURIDICA SUL TRAMONTO
DELL’OCCIDENTE

Nella sua famosa opera I/ tramonto dell’occidente il filosofo tedesco Oswald Spengler
confronta due tipi di denaro. Primo, il quale Spengler attribuisce all’antichita (civilta
»apollinea®) e al diritto romano, & denaro come cosa corporale, cioé come oggetto.
L’altra, attribuita da Spengler alla civilta occidentale o germanica (,,faustiana®), ¢
quella di denaro come ,,funzione®, o potere trasformato in un valore immaginativo.

La recente ,,crociata® contro il denaro nella forma fisica (war on cash) potrebbe nel
futuro vicino portare alla realizazzione della visione di Spengler di trionfo del denaro
»germanico® e alla sparizione completa del denaro ,,romano® nei paesi occidentali e in
alcuni paesi dell’ Asia orientale, incluso la Cina. Comunque, in molti paesi dell’Europa
orientale, dell’America latina, del Medio Oriente e dell’Africa maggior parte delle
transazioni finanziarie continua ad essere effettuato nel denaro ,,romano*.

Vorremmo offrire uno sguardo giuridico-romanistico su questo recente fennomeno.
Innanzitutto, abbiamo intenzione di dimostrare che, contrario da quanto viene spesso
creduto, a Roma antica soltanto le monete di oro e di argento avevano valore nominale
pari a quello mettalico (intrinseco), mentre il valore delle monete di bronzo, ottone e
rame (in quali veniva effetuato maggior parte delle transazioni) avevano un valore
nominale molto piu alto dal loro valore intrinseco, che derivava dalla garanzia dello
Stato che queste monete si possano scambiare per quelle di mettali preziosi. Il sistema
monetario romano non era essenzialmente diverso da quello fondato sulle banconote di
carta convertibili in oro nel XIX e XX secolo, e le norme del diritto romano erano
ancora complettamente applicabili.

11 denaro ,,elettronico®, invece, come denaro immaginativo, ¢ sostanzialmente diverso
da tutti i tipi del denaro fisico conosciuti finora, in quanto & una cosa incorporale e
come tale non puo essere oggetto di trasferimento fisico. Poi, non pud essere oggetto
del diritto di proprieta delle persone fisiche, ma soltanto di obbligazione, e pud esistere
soltanto sul conto bancario. Le nuove legislazioni dei paesi ,,faustiani“, che tendono di
proibire ’uso dei contanti significano effettivamente espropriazione del denaro dalla
popolazione e il suo trasferimento nella proprieta della banche. Sui depositi bancari
(quasi depositum) i clienti hanno soltanto il diritto di obbligazione ma di solito senza
qualsiasi garanzia, correndo il rischio della eventuale insolvenza della banca. La
vittoria del denaro ,,germanico* mette in dubbio la continua applicazione di molte
norme vigenti basate sul diritto romano, sopratutto quelle sul pagamento e sui contratti
basati sul trasferimento della proprieta del denaro, come mutuo.

Parole chiave: denaro; Oswald Spengler; diritto romano; pagamento; contratti reali.
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»PUMCKH HOBALI“ KAO TEJECHA CTBAP WJIM ,,TEPMAHCKH*
HOBAIl KAO UMATUHAPHA BPEJHOCT?
HEKOJIMKO POMAHUCTHYKO-IIPABHUX OIICEPBAIIMJA O
IIPOIIACTH 3AIIAIA

VY uyBeHoM neny IIponacm 3anada vemauku ¢uno3o¢p Ocsanp Illnenrnep ynopehyje
nBa tuna HoBua. IlpBu, kxoju Illnenrnep npumucyje aHTHLIU (,,all0JIOHMjCKA™
[IMBUJIN3AIMja) ¥ PUMCKOM IPaBy, je€ HOBAIl Ka0 TeJeCHa CTBApP, TO jECT Kao MPEIMET.
Hpyru, xoju Illnenrnep mpumucyje 3amajHoj WIM TepMaHCKo] (,,(haycTujaHckoj*)
LIUBUIIM3AIMjH, j€ OHA O HOBIY Kao ,,)YHKIHjH”, OAHOCHO MONH MPETOYCHO] Y
3aMHUIUBEHY BPEIHOCT.

OnHemaBHA ,,KPCTAIIKKA par MPOTHB TOTOBOT HoBIa (war on cash) morao 6m y
6muckoj OynyhHoctn moectu no peanusaunuje lllnenrimepose Busuje o Tpujymdy
,,PEPMaHCKOT* HOBIA ¥ HECTAHKY ,,PUMCKOI* Y MHOTHM 3allaJIHUM 3eMJbaMa U y HEKHM
3emibama Mcroune Asuje, ykipydyjyhu Kuny. Mnak, y mHOTMM 3eMibama Mcroune
Esporne, Jlatuncke Amepuke, binuckor Hcroka u Adpuke Behn neo ¢uuaHCcHjCKHX
TpaHCaKIHja ce U Jajbe 00aBJba Y ,,p)HMCKOM"* HOBILY.

XKemenn OHCMO HMOHYIWTH jelaH POMAHMCTUYKO-TIPAaBHU IIOTJIE] HAa OBaj (hEHOMEH.
IIpe cBera, >xenMMO Ja MOKaXEMO J1a Cy, CYIPOTHO O OHOTa y IITa ce OOMYHO BEpyje,
y aHTHYKOM PuMy camMo MoOHeTe of 371aTa U cpedpa uMaje METAICKy BPEIHOCT, 0K Cy
MOHeTe 0oJ OpoH3e, MecuHra u Oakpa (y Kojuma je o0aBibaH Behu aeo TpaHcakiuja)
MMaJle HOMHHAJIHY BPEJHOCT KOja je JajJeKo MpeBa3uiia3uia BPeIHOCT MaTepujajia oJ
KOjer cy HampaBJbeHe, Koja je MOTHIANIA O] Ip)KaBHe TapaHIje Ja ce MOTY 3aMEHHUTH
3a OHE O] IUVICMCHHTHX MeTaja. PUMCKH MOHETapHH CHCTEM C€ HHje CYIITHHCKH
pa3IHKOBAa0 OJ] OHOT 3acCHOBaHOT Ha marmupHOM HOBIy y XIX m XX Beky, u HOpMme
PHUMCKOT IpaBa cy OuJie IPUMEHIBUBE Y LIEIOCTH.

C npyre crpaHe, ,,eIeKTPOHCKH HOBall, Kao 3aMHUILbEHH HOBAll, j¢ CYIITHHCKH
JpYyrayuju oJ CBUX APYTUX THUIIOBA (U3MUKU MocTojeher HOBLA KOjU HaM je O caja
mo3Har, Oyayhu 1ia je OecresecHa CTBap M Kao TakaB HE MOXe OUTH mpeaMeT pU3HUKe
npenaje. Jlasbe, OH He MOXKe OUTH MPEAMET TpaBa CBOjUHE (PU3UYKHUX JIHIIA, HETO CaMO
npeaMeT oOiMranyje, jep MoXKe IOCTOjaTH camMO Ha OaHKOBHOM padyyHy. Hosa
3aKOHOJIABCTBA ,,(paycTujaHcKkux  3eMasba, Koja 3a0pamyjy yrnorpedy roTOBOT HOBIIA, Y
CYIITHH 3Haue eKCHPOIpHjalyjy HOBLA O MMOIyJIalfje U MPEHOC CBOjHHE Ha OaHKe.
Ha GankapckuM nernosutima (quasi depositum) ximjeHTH uMajy caMo OOJIMIaI[OHO
MOTPaXUBalke U TO OOMYHO Oe3 WMKAaKBe rapaHluje, CHOcelil PH3HMK EBEHTyalHe
MHCONBEHTHOCTH OaHke. [loOena ,,repMaHCKOTr™ HOBIA CTaBba y CYyMBbY Jalby
NpUMeHy MHOruX Baxkehux mnpomnmca OaswpaHHX Ha PHMCKOM IIpaBy, HApOYUTO
npaBmiia O MCIUIATH U O YrOBOPHMA 3aCHOBAHMM Ha IPEHOCY HOBIA Y CBOjUHY, Kao
LITO je HOBYAHHM 3ajaM

Kibyune peun: HoBaiy, OcBana llIneHriep; puMCKO NPaBo; UCIIIaTa; PEaIHA YTOBOPH.

296



UDC/Y K 342.73(497.6)“1878/1918*

Ipog. op Carwa Casuh’
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BEPCKO NIUTABE Y BOCHU U XEPIIEI'OBMHMU 1878-1918.

3aysumame BocHe u XepleroBuHe O cTpaHe AyYCTpo-Yrapcke MOHapXuje
MPENCTaBJbANI0 je 3HAYajHy MPEKPETHHUILY Y CKOHOMCKOM, COLIMjATHOM, MPaBHOM,
amd M BEPCKOM JKHBOTY CTAaHOBHMKa OBHMX IOKpajuHa. UWmeHWIlA 1a je
JOTA/AIEbY HMCIAMCKY BJIACT 3aMEHMJIA KaToJWYKa TMOBJadyM ca co0OM HH3
nmuTama. Jla M je ¥ y K0joj MepH aycTpoyrapcka BJIACT TOTOA0BaNa MOjeANHAM
KOH(ecHjama, a Ha mrreTy apyrux? Jla Jid je pexkuM KOPHUCTHO BEPCKE TOJele
3apajl OCTBapHBama BIIACTHTHX IOJUTHUYKHX ImibeBa? Kako ce ayctpoyrapcka
BepCKa TOJIMTHKA OJpaswia Ha aeMorpadcky cimky bocue m Xepierosune?
Hamepa ayTtopa je 1a Kpo3 aHaau3y JOCTYITHHX HCTOPHjCKUX H3BOpA MPEACTABH
Bepcky ciuky bocHe m XepueroBuHe Kkojy je MoHapxuja 3aTekiia HaKOH
OKyTalldje, HaYMH Ha KOjH Ce BJIACT OMHOCHIIA MPeMa PasiuIuTHM KOH(ecHjama,
Ka0 M MOCJICUIIC 10 KOJHUX je TaKaB OJHOC Ha KOHILY JOBEO.

Kmyuyne peun: bocma u XepueroBuHa, AycTpo-Yrapcka, KoH(ecHOHaTHa

MpUIaaHocCT, MpaBOCJIaBHU, MYCJIMMaH!, KaTOJIULIH.

THE RELIGIOUS QUESTION IN BOSNIA AND HERZEGOVINA 1878
1918.

The occupation of Bosnia and Herzegovina by the Austro-Hungarian Monarchy
represented a significant turning point in the economic, social, legal, and religious
life of the inhabitants of these provinces. The replacement of the previous Islamic
government with a Catholic one raises a series of questions. Did, and to what ex-
tent, the Austro-Hungarian government favor certain confessions to the detriment
of others? Did the regime use religious divisions to achieve its own political
goals? How did the Austro-Hungarian religious policy affect the demographic
picture of Bosnia and Herzegovina? The author's intention is to present, through
the analysis of available historical sources, the religious picture of Bosnia and
Herzegovina that the Monarchy found after the occupation, the way the govern-
ment treated different confessions, as well as the consequences that such a rela-
tionship eventually led to.

Keywords: Bosnia and Herzegovina, Austria-Hungary, confessional affiliation,

Orthodox, Muslims, Catholics.

* sanja.savic@pravni.ues.rs.ba

297


mailto:sanja.savic@pravni.ues.rs.ba

UDC/YJIK 323.118(430)
329.18(430)

Associate Professor Evgenii Aleksandrovitch Palamarchuk, PhD”

Rostov Institute (branch) All-Russian State University of Justice (RPA of the
Ministry of Justice of Russia) in Rostov-on-Don

Don State Technical University, Rostov-on-Don, Russian Federation

THE INFLUENCE OF RACIAL THEORY ON LEGAL PROCEED-
INGS IN THE THIRD REICH (ON THE EXAMPLE OF THE CASE OF
HEINRICH BENKHOFER AND MARGARETE SARAH NRIMMEL)

The ideological aspect, the cornerstone of which was the idea of racial
exclusivity of the «Aryans», along with the political one, was a key
component of the transformation that the law and the judicial system
underwent in the Third Reich.
A striking example of the practical implementation of a racial approach in
legal proceedings is the case of a German Heinrich Benkhofer and a Jew
Margarete Sarah Trimmel. According to Nazi criminal law, their intimate
relationship qualified as a crime, leading to their trial on charges of
«desecration of race». Following the hearing of these cases, Nazi Themis
charged the servants with thinking in racial categories and contributing to the
"final solution™ of the "Jewish question™ after the outbreak of World War II.
At the same time, they experienced constant pressure from higher authorities.
This approach was contrary to the Weimar Constitution, which formally
continued to operate in Nazi Germany. However, it fully corresponded to the
officially proclaimed principle, according to which the constitutional law in
the Third Reich was just a «legal formulation of the historical will of the
Fuhrer».
Keywords: Nazi racial theory; Desecration of race; Legal proceedings; Law;
Judicial system; Charge; Lawsuit; Sentence
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IL PROBLEMA DEL DIRITTO ALL’ACQUA TRA TUTELA E ABUSO

La dottrina giuridica ha soffermato I’attenzione sul grande tema dei beni
comuni, all’interno dei quali particolare rilievo hanno le acque. I cambiamenti
climatici sempre pit evidenti degli ultimi anni mettono in evidenza da un lato
il problema della estrema scarsita dell’acqua e dall’altro pongono il problema
della sovrabbondanza di essa. Entrambi questi problemi richiedono
I’intervento del giurista sul quale grava il compito di individuare le forme mi-
gliori di tutela dei diritti connessi all’uso delle acque e di reazione agli abusi.
Anche per tali aspetti I’'uomo non appare piu il dominatore ma il custode delle
risorse ambientali, le quali devono essere opportunamente gestite anche in
funzione delle nuove generazioni.

Parole chiave: Acqua; Ambiente; Beni comuni.

THE PROBLEM OF THE RIGHT TO WATER BETWEEN PROTEC-
TION AND ABUSE

Legal doctrine has focused attention on the significant theme of common
goods, within which water is of particular importance. The increasingly
evident climate changes of recent years highlight on the one hand the problem
of the extreme scarcity of water and, on the other hand, pose the problem of its
overabundance. Both of these problems call for the intervention of the jurist
on whom the task of identifying the best forms of protection of the rights
connected with the use of water and of reaction to abuses falls. Man no longer
appears to be the dominator in these respects but rather the custodian of
environmental resources, which require proper management for future
generations.

Keywords: Water; Environment; Common goods.
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ETICKE NORME U RIMSKOM PRAVU | ZLOUPORABA PRAVNOG
SUSTAVA: POUKE ZA MODERNU ODVJETNICKU PRAKSU

Eticke norme unutar rimskog pravnog sustava imale su klju¢nu ulogu u ocuvanju
integriteta i pravednosti pravnog poretka, isticu¢i nacela bona fides (povjerenje),
aequitas (pravicnost) i iustitia (pravda) kao temeljne vrijednosti. Rimsko pravo
postavljalo je stroge standarde moralnog ponaSanja za pravne stru¢njake (iuris
consulti), zahtijevaju¢i od njih da djeluju u skladu s ranije navedenim nacéelima
postenja, pravde i1 sluzenja opéem dobru, umjesto osobnim interesima. lako je
rimski pravni sustav bio napredan, zabiljeZeni su i primjeri zlouporabe pravnog
sustava, osobito kroz manipulaciju zakonodavstva ili neeticno zastupanje
klijenata, ¢ime su se krSili eti¢ki postulati. Analiza tih iskustava iz rimskog prava
nudi vrijedne pouke za suvremenu odvjetni¢ku praksu, naglasavajuc¢i vaznost
profesionalne odgovornosti, osobnog integriteta i eticke dosljednosti u suocavanju
s izazovima modernih pravnih sustava, koji pruZzaju prostor za potencijalne
zlouporabe. Proucavanje rimskih etickih standarda moze pridonijeti daljnjem
razvoju pravnih normi i praksi koje teZe sprjecavanju manipulacija pravosudnim
procesima.

Kljuéne rije€i: rimsko pravo, eticke norme, odvjetnicka etika, profesionalna

odgovornost, pravna etika.

ETHICAL NORMS IN ROMAN LAW AND THE ABUSE OF THE LEGAL
SYSTEM: LESSONS FOR MODERN LEGAL PRACTICE

Ethical norms within the Roman legal system played a crucial role in preserving
the integrity and fairness of the legal order, emphasizing principles such as bona
fides (good faith), aequitas (equity), and iustitia (justice) as fundamental values.
Roman law established strict standards of moral conduct for legal professionals
(iuris consulti), requiring them to act in accordance with these principles of
honesty, justice, and service to the common good rather than personal interests.
Despite the advanced nature of the Roman legal system, there were recorded
instances of abuse, particularly through manipulation of legislation or unethical
representation of clients, which violated fundamental ethical principles. Analyzing
these experiences from Roman law offers valuable lessons for modern legal
practice, highlighting the importance of professional responsibility, personal
integrity, and ethical consistency in addressing the challenges posed by
contemporary legal systems, which provide opportunities for potential abuse.
Studying Roman ethical standards can contribute to the further development of
legal norms and practices aimed at preventing manipulation of judicial processes.

Keywords: Roman law, ethical norms, legal ethics, professional responsibility,

legal practice ethics.
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BIS DE EADEM RE NE SIT ACTIO. IL CONCETTO ROMANO DI EADEM
RES NELL’ATTUALE GIURISPRUDENZA RUSSA

I1 problema dell’eadem res & ben noto alla giurisprudenza romana, a cui si deve in
proposito la formulazione del famoso principio bis de eadem re ne sit actio.
L’eadem res si riscontrava quando un’azione posteriore si fondava sugli stessi
presupposti, di diritto o di fatto, di un’azione precedente, e le due azioni miravano
allo stesso risultato pratico, vale a dire quando 1’azione posteriore tendeva allo
stesso risultato pratico dell’azione precedente in quanto i rapporti giuridici dedotti
in giudizio nelle due azioni — apparentemente diversi nei loro presupposti,
nell’oggetto o nelle persone — erano sostanzialmente identificabili. Per i giuristi
romani 1’azione posteriore era inammissibile e doveva essere respinta, a seconda
dei casi ipso iure o0 ope exceptionis.
Negli ultimi decenni in Russia, la completa mancanza (cosi come pure nel diritto
romano positivo) di qualsiasi presupposto normativo al riguardo, ha condotto la
giurisprudenza della Corte Suprema ad elaborare un principio pressoché
equivalente a quello romano, ivi compreso il concetto fondamentale di eadem res,
su cui il principio medesimo si € sempre basato.
Tale percorso della giurisprudenza russa € esaminato, in questo intervento, in
ordine ai due tipi di concorrenza fra azioni giudiziarie sui quali si sono gia
consolidate le decisioni della Corte Suprema russa, ossia la concorrenza tra
I’azione di restituzione a seguito dell’invalidita del negozio giuridico, esercitata
contro I’altra parte del negozio medesimo, da un lato, e, dall’altro lato, I’azione di
rivendicazione della cosa, oggetto dello stesso negozio, proposta contro un terzo,
nel cui possesso la cosa si trova, oppure 1’azione di risarcimento dei danni
cagionati a una delle parti dal negozio stesso, proposta contro il rappresentante
(solitamente I’organo di una societa) che ha stipulato tale negozio a pregiudizio
del dominus negotii. Sara mostrato come il criterio di identificazione tra le due
azioni concorrenti e I’obiettivo di rendere una di esse consumata, adottati dalla
Corte Suprema russa nell’elaborare il concetto e il principio in questione, siano
sostanzialmente eguali a quelli romani.
Parole chiave: eadem res; diritto romano; diritto russo; diritto civile; procedura
civile; invalidita del negozio giuridico;  restituzione;
rivendicazione; responsabilita civile; arricchimento ingiustificato.
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Pravni fakultet Sveugilista u Mostaru

POVLASTICA SVECENSTVA KAO SREDSTVO UBLAZAVANJA
KAZNE U ANGLOAMERICKOM PRAVU

Povlastica svecenstva u Engleskoj je po svom utemeljenju u 12. stoljecu
predstavljala privilegiju pripadnika sveéeni¢kog staleza da im za neka kaznena
djela za koja je predvidena smrtna kazna sude crkveni, a ne svjetovni sudovi.
0Od 1350. do 1490. povlastica sveéenstva je kroz praksu common law sudova
doZivjela metamorfozu izvorne pravne prirode i sve je viSe postajala pravna
fikcija pomocéu koje su i sve€enici i laici mogli izbje¢i smrtnu kaznu.
Paralelno s izmjenama pravne prirode povlastice sveéenstva u Engleskoj
rastao je i broj zakonom reguliranih kaznenih djela kaznjivih smrtnom
kaznom. Od 1688., kada je smrtna kazna bila predvidena za svega pedesetak
kaznenih djela, do 1776. taj broj narastao je skoro na 200. Englesko kazneno
pravosude kao korektiv strogih zakonskih odredaba primjenjivao je niz
procesnih instituta za ublazavanje kazne ukljucujuci povlasticu svecenstva, no
istovremeno je putem zakona sve vi§e ograni¢avao moguénost njene primjene,
povecavajuéi broj kaznenih djela za koje se nije moglo pozvati na ovu
olakSicu. U Engleskoj je kona¢no ukinuta 1827. godine. Na podrucju
engleskih kolonija u Sjevernoj Americi primjena povlastice svecenstva
prvotno je bila prisutnija u juznim kolonijama, gdje je i ranije i cjelovitije
primjenjivano englesko common law pravo, dok su puritanske kolonije na
sjeveru ovaj institut primjenjivale ograni¢eno i u nesto drugacijoj formi. U
kolonijama je, a kasnije i u Sjedinjenim Americkim Drzavama, kao i u
Engleskoj, prisutna tendencija ograni¢avanja kaznenih djela za koja se moglo
pozvati na povlasticu sveCenstva. Autorica u ovom ¢lanku analizira porijeklo,
znacajke 1 izmjenu pravne prirode ovog engleskog srednjovjekovnog instituta
u pravnu fikciju ¢ija je svrha ublazavanje kazne.

Kljuéne rijeci: Povlastica svecenstva; Ublazavanje kazne; Smrtna kazna;

Angloameri¢ko pravo.

BENEFIT OF CLERGY AS A MEANS OF MITIGATING SENTENCE
IN ANGLO-AMERICAN LAW

Founded in the 12th century in England, the benefit of the clergy represented
the privilege for members of the priestly class to face trials by ecclesiastical,
not secular, courts for certain criminal offenses that carried the death penalty.
From 1350 to 1490, through the practice of the common law courts, the
benefit of the clergy underwent a metamorphosis of its original legal nature
and increasingly became a legal fiction by which both priests and laymen
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could escape the death penalty. Parallel to the changes in the legal nature of
the clergy's benefits in England, the number of statutory criminal offenses
punishable by the death penalty also increased. From 1688, when the death
penalty was provided for only about fifty crimes, by 1776 that number had
grown to almost 200. In response to strict legal provisions, English criminal
justice implemented various procedural measures to lessen punishment, such
as the clergy's assistance. However, the legislation also restricted its
application, leading to a rise in the number of criminal offenses that were not
eligible for this relief. It was finally abolished in England in 1827. In the
territory of the English colonies in North America, the benefit of the clergy
was initially more prevalent in the southern colonies, where the English
common law was applied earlier and more comprehensively, while the Puritan
colonies in the north applied this institution in a limited and slightly different
form. In the colonies, and later in the United States of America, as well as in
England, there was a tendency to limit the criminal offenses for which the
benefit of the clergy could be invoked. In this article, the author analyzes the
origin, features, and transformation of the legal nature of this English
medieval institute into a legal fiction whose purpose was to mitigate
punishment.

Keywords: Benefit of clergy; Mitigation of sentence; Death penalty; Anglo-

American law.
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p Munow Cmanxosuh, eanpeoru npoqbecop*
[IpaBHu (akynreT YHUBep3utera y beorpany

O CAHKCUOHUCABY U ITPABHUM INIOCJIEAJUIIAMA ITIPE/bYBE
Y JATHHCKOM JEPYCAJIUMCKOM KPAJBEBCTBY

[Ipespyba je MoOpamHM M 3aKOHCKM NPECTyl KOjU NpeACTaBJba 3HAYajHO
MUTake TyXOBHOT M CBETOBHOT TPaBa y CBUM IUBIIM3anujama. [Ipemmer
HCTpaXKMBakba Yy OBOM paly je aHanmu3a (J)eBOJyIHje HOPMATUBHOT
CaHKIMOHUCamka Tpesbyde y JlaTHHCKOM JepycaqnMMCKOM KpaJbeBCTBY W
CIIEJICTBEHH OJHOC OBE KPCTAIIKe JAp)KaBe IpeMa MOJHUM cliodolama Koje je
ocTaBJbaja Ha pacrnoiarame OpaHknuma.

Kana je mama Yp6an Il Ha npkesenom cabopy y Kiepmony 1095. roaune
M03Ba0 PUMOKATOJIMKE Ha TOJIa3aK y KPCTAIKA PaT, OH HHje OYCKHBAO HU
MIPYDKEJPKABAO ydelhe KeHa Y OBOM TOXOJY Y 3HAa4YajHOj MEpH, alld UM TO
HUje HMU 3a0paHuo, Te ¢y U OHe KpeHyne nyT CBere 3emsbe. C TUM Y Be3H, Y
YBOJIHOM Jielly paja ce yKasyje Ha NpBe, HeKOJU(UKOBaHE CaHKIHje 3a
MPECTYIIe U3 JOMEHA CEKCYAIHOT MOpaja, OCIOmhECHE Ha CXBAaTamha OHJAIIHIX
KaHOHHCTA, KOje Cy KpCTalld TNpuMemHBaM Beh TokoM Tpajama [IpBor
KPCTAaIlIKOI' paTa, a HapOYUTO MPUIMKOM OICajie W OCBajarba AHTHOXH]E
(1097-1098. roaume).

Jpyru neo paga nocBeheH je aHAJM3W MPBUX TMO3HATHX HOPMH KOJHMA j€ Y
JlatrHCKOM JepycaarMCKOM KpaJbeBCTBY CaHKIIMOHKMCAHA Npesbyda, a Koje cy
nonere 1120. romune Ha Konmmny y Habmycy. IlpesmyOa je perynmcana
kanonnma 4-7 Konmuna y Habmycy u 3a By cy IpomnmcaHe CTpore CaHKIHje,
Tj. cakahieme U IPOrOHCTBO. Y HayLU C€ NCKPUCTATUCANIO TIISHUIITE Jia CY OBE
olpende JJOHETe TOJ YTUIAjeM BH3aHTHjCKOT TMIpaBa, alld HE IOCTOjU
CariacHOCT O HAUYMHY Ha KOjH j€ AOILIO IO OBHX MPaBHUX TPAHCIUIAHATA.

Y Tpehem peny panma pacmpaBiba €€ O KACHHJUM HCTOPHjCKOIIPABHUM
u3BopuMa u3 JIaTHHCKOT JepycalnMCKOT KpaJjbeBCTBA Y KOjUMa Cy HOPMUPaHE
nmpaBHe mocienune npesbyde. To cy jemHa moBesba BeNHWKOT Majctopa Pema
Xocnuranama u3nara 1168. roguHe u acusza kpasba Amopuja |, moHEeTa OKO
1170. ronuHe, KOjOM je IpEeBapeHOM MYXY OMIO IOMYIITEHO Ja HEKAKIHCHO
JUIIN KUBOTA CBOjY CYNPYTY W EEHOT JbyOaBHHKA ak0 OM HMX 3aTeKao y
mpesbyOH, a 3a KOjy IIOCTOje HWHAWIMjEe Ia je MOHEeTa IOJl YTHIajeM
koaudukanuja u3 3amagHe Espone. Hajzan, ananmsupa ce u mucmo koje je 22.
Mapra 1245. rogune mana Muaohentuje IV ymytno 6parctBy @paHmuckanana,
a y KOM€ Ce IOCPETHO TIOMHILE U TIHTAhE Ipesbyoe.

Ayrtop 3akipydyje na cy OpaHKH TOKOM Ielor Tpajama JlaTmHCKOT
JepycanumMckor kpajbeBCTBa, YKJbY4yjyhu M pa3jo0ibe Koje je MpPEeTXOIUIIO0
BErOBOM HACTaHKYy, a Koje ce Besdyje 3a [IpBm Kkpcramku par, BeoMa
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HETAaTHBHO TJiefanyd Ha npesby0y. Mcro Tako, 3akipydyje ce na cy PpanHku
MHCIIUPAIH]Y 32 HOPME KOjUMa Cy CAaHKIIMOHUCAH MPeJby0y HajIpe HaJIa3WIn
y BHU3aHTHUJCKHM, a IOTOM Y 3alaJHO-€BPOICKHM H3BOPHMa OCJIOHEHUM Ha
PUMCKO TIpaBO, alM Ja je JajTMOTHB 3a CaHKIMOHHUCAame Npesbyde YBEK
JOMHHAHTHO HAJIKEH Y PUMCKOM IIPaBYy U CXBaTalbUMa KaHOHKCTA, 32 IITa Ce
HyJe oJroBapajyha o6janmema.
Kibyune peun: nmpespyba; JlatmHCKO — JepycaliMMCKO — KpaJheBCTBO;
BHU3aHTHJCKO TIPAaBO; PHUMCKO IIpaBO; KAaHOHCKO IIPaBo;
repmascko mpaso; Lo Codi.

ON SANCTIONS AND LEGAL CONSEQUENCES OF ADULTERY IN
THE LATIN KINGDOM OF JERUSALEM

Adultery is a moral and legal offense, making it a significant issue of canon
and secular law in all civilizations. The subject of research in this paper is the
analysis of the (d)evolution of the legal sanctioning of adultery in the Latin
Kingdom of Jerusalem and the consequent attitude of this crusader state to-
wards the sexual freedoms it left at the disposal of the Franks.

When Pope Urban Il at the Council in Clermont in 1095 invited the Roman
Catholics to start the crusade, he did not expect or wish for the participation of
women in this campaign to a significant extent, but he did not forbid it for
them either, so they set out for the Holy Land as well. In the paper's introduc-
tion, the author discusses the first non-codified sanctions for sexual morality
offenses, which were based on the understandings of the canonists at the time.
Crusaders were already applying them during the First Crusade, especially
during the siege and conquest of Antioch (1097-1098).

The second part of the paper is devoted to the analysis of the first known
norms that sanctioned adultery in the Latin Kingdom of Jerusalem, which
were adopted in 1120 at the Council in Nablus. Adultery is regulated by Can-
ons 4-7 of the Council in Nablus, and strict sanctions are prescribed for it, i.e.,
mutilation and exile. Scholars have concluded that Byzantine law influenced
the creation of these provisions, but they cannot agree on how these legal
transplants occurred.

The third part of the paper discusses the later historical-legal sources from the
Latin Kingdom of Jerusalem, which regulated the legal consequences of adul-
tery, in particular a Charter of the Grand Master of the Hospitaller Order is-
sued in 1168 and an assize of King Amalric I, passed around 1170. The assize
allowed a husband to Kill his wife and her lover at the same time if he found
them in adultery. There are indications that it was enacted under the influence
of law codes from Western Europe. Finally, we analyze the letter that Pope
Innocent IV sent to the Franciscan brotherhood on March 22, 1245, which
indirectly mentions the issue of adultery.

The author concludes that the Franks, during the Latin Kingdom of Jerusalem,
including the period preceding its creation (especially the First Crusade), con-
sidered adultery very negatively. Similarly, the author concludes that the
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Franks first drew inspiration for the norms sanctioning adultery from Byzan-

tine and then Western European sources based on Roman law. However, they

consistently found the leitmotif for sanctioning adultery in Roman law and

Canonist understandings, providing appropriate explanations.

Keywords: adultery; Latin Kingdom of Jerusalem; Byzantine law; Roman
law; Canon law; Germanic law; Lo Codi.
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PRINCIPIO VERDE E IUS ABUTENDI SULLE RES.
RIFLESSIONI STORICO COMPARATISTICHE
TRADIRITTO CINESE E DIRITTO ROMANO

Nel Codice civile cinese all’articolo 9 viene enunciato quello definito come
gt 5], principio verde, ossia il principio per cui, nello svolgere attivita
rilevanti per il diritto privato, si deve far si da apportare beneficio alla
conservazione delle risorse e alla protezione dell’ambiente. Tale principio, che
viene tra ’altro declinato in norme di dettaglio all’interno dello stesso Codice
mostra come si stia registrando un mutamento rispetto alla mentalita che erano
alla base di costruzioni come quelle dell’art. 544 del Code Napoléon o del §
903 del Biirgerliches Gesetzbuch, mentalita che inquadravano il rapporto tra
persone e cose con queste ultime che erano considerate come completamente
in balia della volonta delle prime tanto da riconoscergli addirittura uno ius
abutendi. Ebbene, questo ius abutendi come corollario del diritto di proprieta
la cui autorevolezza é stata solitamente ricondotta al diritto romano, pare
proprio che i non fosse stato contemplato. La mentalitd romana era diversa da
quella che si ¢ delineata con I’illuminismo, il giusnaturalismo etc. e che era
alla base di tali impostazioni ma che appunto il principio verde cinese che ora
mostra si stia superando. A Roma, come riscontri da diverse prospettive
mostrano, la mentalita era piuttosto quella fotografata in una regola dettata,
per esigenze ‘contingenti’ in materia di usufrutto, ma che, come le stesse
norme romane in materia dimostrano, rappresentava un’enucleazione di un
principio che orientava anche il comportamento del proprietario, ossia il
principio per cui le cose venivano utilizzate, se ne potevano trarre frutti, ma
facendone salva la substantia.

Keywords: Codice civile cinese; Principio verde; Diritto di proprieta;lus

abutendi; Usufrutto; Salva rerum substantia
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Ricercatore Universitario Cristiana Maria Anastasia Rinolfi, PhD"
Universita di Sassari, Dipartimento di Giurisprudenza, Sassari, Italia

VOLONES: TRA NECESSITAS E RUBOR

Nel 216 a.C., dopo la rovinosa battaglia di Canne che provoco ingenti perdite
in termini di uomini tra le fila delle legioni, Roma ricorse a provvedimenti
straordinari al fine di salvare la Repubblica. La ricerca si concentrera nello
specifico su una di queste misure irrituali, che sollevo un certo imbarazzo tra
le fonti antiche, ovvero ’arruolamento militare di servi, acquistati all’'uopo
con I’accordo di pagare il prezzo a conflitto terminato. Prima di armarli, a
questi schiavi fu chiesto se volessero servire nella milizia e fu imposto loro il
giuramento di militare con coraggio fin tanto che la minaccia cartaginese
stazionasse in Italia. Queste circostanze confermano da una parte la
pragmaticita del sistema costituzionale romano, capace di superare i momenti
di crisi, dall’altra che i servi, erano considerati al contempo res e personae.
Parole chiave: Volones; lus publicum; Necessitas.
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Professor Giovanni Brandi Cordasco Salmena, PhD

Professor in charge of Roman Christian Law (Theological License) at the
Theological Faculty of the Free University of Pistoia "San Gregorio Magno"
[as well as of Canon Law and History of the Ancient Church (Baccalaureate)]
- formerly entrusted Lecturer of Hellenistic Roman Law, supplementary to the
official course of Roman Law Institutions at the Free University of Urbino
"Carlo Bo" - Department of Law "Collegio dei Dottori 1506" - entrusted Lec-
turer of Roman Foundations of European Law and the Laboratory of Roman
Law and the Ancient Mediterranean, as well as International Diplomatic Or-
ganizations and Human Rights at the SSML of Cuneo "Adriano Macagno"
(Mediterranean University Consortium) also as the contact person for Erasmus
and Turandot projects — Foster Professor of Ancient History at UNIBAS - Vis-
iting Professor at the Faculty of Law of the University of Sarajevo East and
previously at the Faculty of Political and Legal Sciences of the University of
Durrés and the Central Christian University of Malawi. He is invited to give
lecture series, including doctoral ones, by the University of Rome "La Sapien-
za"; UNIBAS; the International University of Novi Pazar; the Faculty of Law
of the Kharkiv National University "V.N. Karazin™; the Civil Law, Ecclesias-
tical Law of the State and Roman Law Department of the University of Mala-
ga; the Peruvian Universities "San Marcos" (National Major Dean of Ameri-
ca); "Federico Villarreal"; "Antonio Ruiz de Montoya"; “Huanuco”

SI QUADRUPES PAUPERIEM FECISSE: NATURALNESS AND UN-
NATURALNESS OF ANIMAL BEHAVIOR FOR THE PURPOSE OF
THE USEFUL EXPERIMENT OF THE ACTIO DE PAUPERIE

In the comprehensive discussion addressed in D. 9.1.1., Ulpian specifies that
in order for the damage caused by the animal to be compensable, it must refer
to an external stimulus that drives it to an unpredictable behavior: the pauper-
ies must be «contra naturam data». This annotation holds significant im-
portance, prompting the jurist in D. 9.1.1.4 to invoke authoritative support: «ut
Servius scribit, tunc haec actio locum habet, cum commota feritate nocuit
quadrupes». In the same perspective, the initial glimpse of D. 9.1.1.7 is "et
generaliter haec actio locum habet, quotiens contra naturam fera mota pauper-
iem dedit». The expression ‘contra naturam’ continues to be the crux despera-
tionis for the interpreter, as it is a discriminating factor to evaluate the applica-
bility of the actio de pauperie and the assessment of animal behavior in terms
of a comparison standard formulated, unfortunately, in an elliptical manner:
the jurist speaks of abnormal (or unnatural) behavior without specifying
whether the reference point should be the typical behavior of the animal or
whether the usual behavior of specimens of the same species should be taken
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as the reference. Adhering to one interpretation rather than another implies
significant repercussions since, by adopting the first criterion, it would be easy
for the dominus to free himself from the duty of compensation by asserting
that his animal is accustomed to attacking anyone who approaches it, and on
the other hand, it would imply an impossible burden of proof for the injured
party. Therefore, the perplexities must be resolved in favor of the interpreta-
tion that the behavior useful for evaluating the aggressiveness of the offending
animal is that typical of specimens of its own species. The doctrinal debate
remains very heated. While some attribute the phrase contra naturam to the
compilers, excluding it whenever it appears, directly or through synonyms (D.
9.1.1.3. sine iniuria) in the Ulpian text, most scholars believe in its authentici-
ty, albeit placing it, as it seems correct, within a specific chronological range,
coinciding with the age of the Severans. This is supported by the comparison
of the passage with Inst. 4.9.pr., where Ulpian's thought is reported succinctly
but almost entirely. Also pointing in this direction are more general reflec-
tions, focused on the abundance of elements that lead to the belief that the Jus-
tinian institutions were composed not through the direct use of the Digesta,
although in the same manner, that is, through the juxtaposition of passages
taken from previous works, but rather predominantly by using Gaius and the
jurists immediately following him. Furthermore, the authenticity of contra
naturam is compatible with the cultural and literary environment in which Ul-
pian's thought was formed: its origin lies in the opposition already present in
the sophistic doctrine of the 5th century BC and/or, according to others, in the
Avistotelian tradition with particular regard to the Eudemian Ethics. There is
ample evidence of its penetration into Rome following the conquests of the
eastern provinces and the growing influence of Greek philosophical thought in
literary sources. A comparison with Philostratus' thought is enough to observe
an absolute content conformity regarding the formalization of similar bioethi-
cal principles as rules of life for every living being: even if it is not possible to
assert that Ulpian derived his reflections from them, it is still permissible to
believe that they «lived in the same philosophical-existential climate during
the same period».

Keywords: Damage; Animal; Noxa; Pauperies; Actio; Contra naturam.
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ZENA I NASLJEDSTVO U RIMSKOM PRAVU: HISTORIJSKI ASPEKTI
| PRAVNI OKVIR

Autorica u radu analizira nasljedno pravni polozaj Zenskih nasljednika tokom
historijskog razvoja rimskog prava. Kada je u pitanju njihov nasljedno pravni
polozaj rimsko pravo, od najstarijih izvora do Justinijanove kodifikacije, nije
pravilo razliku izmedu muskih i Zenskih nasljednika, posebno onih u prvom
nasljednom redu, dakle djecom ostavitelja. Prema zakonskom nasljednom redu
djeca ostavitelja imala su jednako pravo na nasljedni dio iza ostavioca.
Nepovoljniji je bio polozaj daljih srodnika ostavitelja, jer je na primjer od
agnatskih srodnika, najblizi zenski agnat koji je mogao nasljediti ostavitelja bila
njegova sestra. Zena umrlog ostavitelja nije imala jednak poloZaj sa ostalim
nasljednicima. U sustini pravila se razlika s obzirom na vrstu braka koju je Zena
zaklju¢ila. U manus braku (matrimonium cum manu) Zena je u nasljednom pravu
dobijala polozaj kéerke nasljednice u muZevoj porodici (filiae loco). U braku bez
manusa (matrimonium sine manu) zadrzavala je nasljedno pravni poloZaj u svojoj
porodici, s kojom nije prekidala agnatske veze. Prezivjeli bra¢ni drug dobijao je
po pretorskom pravu pravo nasljedstva tek ako ostavitelj nije imao srodnika u
pravoj liniji, te srodnika do Sestog stepena krvnog srodstva pobocne linije.
Izmjenama u nasljednom pravu Justinijan nije prezivjelog bra¢nog druga uvrstio u
nasljedne redove.

Rad ¢e analizirati razli¢ite pravne propise, ukljucujuéi zakone, obicaje i pravne
sluajeve, koji su regulirali pitanje nasljedivanja Zenskih nasljednika, ali i
drustvene i kulturne aspekte koji su utjecali na njihov status. Osim toga, autorica
¢e analizirati razliCite promjene u nasljednom pravu tokom razvoja rimske pravne
historije, kao i njihov ujecaj na nasljedno pravni polozaj Zzenskih nasljednika i
pokusati dati odgovor na pitanje na koji nacin su izmjene na podru¢ju nasljednog
prava utjecale na nasljedno pravni polozaj Zena te koje su posljedice tih promjena
na njihov drustveni status. Kroz istrazivanje navedene teme prikazati ¢e se
slozenost nasljedno pravnog polozaja zenskih nasljednika, bolje razumijevanje
nasljednog prava kroz historiju i njegov utjecaj sa savremene pravne sisteme.
Kljuéne rijeci: nasljedni dio, nasljedno pravni polozaj, brak, srodstvo, drustvene

promjene.

WOMEN AND INHERITANCE IN ROMAN LAW: HISTORICAL
ASPECTS AND LEGAL FRAMEWORK

The author of the paper analyzes the inheritance legal status of female heirs
throughout the historical development of Roman law. Regarding the inheritance
legal status of female heirs, Roman law, from its earliest sources to Justinian's
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codification, did not distinguish between male and female heirs, particularly those
in the first degree of inheritance, namely the children of the deceased. According
to the legal order of inheritance, the children of the deceased had equal rights to
the inheritance portion. The position of more distant relatives of the deceased was
less favorable; for instance, among agnate relatives, the closest female agnate who
could inherit from the deceased was his sister. The wife of the deceased did not
have the same status as other heirs. Essentially, a distinction was made based on
the type of marriage the woman had entered into. In a manus marriage
(matrimonium cum manu), the woman gained the status of a daughter in her
husband’s family (filiae loco) regarding inheritance rights. In a marriage without
manus (matrimonium sine manu), she retained her inheritance rights within her
own family, maintaining her agnatic ties. The surviving spouse could only inherit
under Praetorian law if the deceased had no relatives in the direct line and none up
to the sixth degree of collateral kinship. Reforms in inheritance law under
Justinian did not include the surviving spouse in the order of inheritance.

The paper will analyze various legal provisions, including laws, customs, and
legal cases, that regulated the inheritance rights of female heirs, as well as the
social and cultural aspects that influenced their status. Additionally, the author will
examine the changes in inheritance law throughout the development of Roman
legal history and their impact on the inheritance legal status of female heirs,
seeking to answer how modifications in inheritance law affected women's
inheritance rights and the consequences of these changes on their social status.
This exploration will present the complexity of the inheritance legal status of
female heirs, enhancing our understanding of inheritance law throughout history
and its impact on contemporary legal systems.

Keywords: inheritance portion, inheritance legal status, marriage, kinship, social
changes.

312



X VIK/UDC 340.141
Dottore di ricerca Vanni Piras, PhD
Dipartimento di Giurisprudenza della Universita di Sassari, Italia

IL COMMON LAW E IL PROBLEMA DELLE SUE ORIGINI GERMANICHE

In seno alla tradizione giuridica occidentale € notoria la distinzione tra il diritto
romano e il diritto anglosassone. In dottrina secondo la classificazione tradizionale i
“sistemi giuridici occidentali” si distinguono in due grandi famiglie: di Civil Law e di
Common Law. La distinzione scaturisce dalle differenti origini storiche e dalle relative
fonti di produzione ed in concreto si traduce in una netta differenziazione e profonda
contrapposizione. Il Civil Law nasce e cresce dalla tradizione giuridica romana e la sua
fonte di produzione € la legislazione. Il Common Law nasce e cresce dalla attivita
giudiziaria dei tribunali inglesi a partire dai Re normanni. Si tratta della manifestazione
del diritto in seno a due specifiche forme di governo che in seguito la dottrina
settecentesca andra a collocare nella contrapposizione dialettica tra modelli
costituzionali alternativi: germanico/inglese (aristocratico) e romano (democratico).
L’ipotesi di lavoro ¢ quella di ricostruire la formazione storica del Common Law
dall’origine ‘germanica’ allo sviluppo anglosassone fissando le tappe che hanno
portato alla sua definitiva maturazione. Per approfondire e verificare tale ipotesi, si &
scelto di procedere attraverso un percorso che si articola in due linee di ricerca distinte
e parallele: la prima, che definiamo ‘imperiale continentale’, relativa alla disciplina
della attivita giudiziaria; la seconda, che definiamo ‘regia-insulare (anglosassone)’,
relativa alla dottrina del giudice-legislatore nel Common Law.

Parole chiave: RE — TRIBUNALE — GIUDICE — GERMANICO — ROMANO.

The Common Law and the problem of its Germanic origins

Within the Western legal tradition, the distinction between Roman law and Anglo-
Saxon law is well known. In doctrine, according to the traditional classification,
“Western legal systems” are divided into two large families: Civil Law and Common
Law. The distinction arises from the different historical origins and related sources of
production and, in concrete terms, translates into a clear differentiation and profound
contrast. Civil Law was born and grew from the Roman legal tradition, and its source
of production is legislation. Common Law was born and grew from the judicial
activity of the English courts, starting from the Norman kings. This is the
manifestation of law within two specific forms of government that eighteenth-century
doctrine would later place in the dialectical contrast between alternative constitutional
models: Germanic/English (aristocratic) and Roman (democratic). The working
hypothesis is to reconstruct the historical formation of common law from its Germanic
origin to its Anglo-Saxon development, identifying the stages that led to its definitive
maturation. We chose to investigate and verify this hypothesis by dividing our path
into two distinct and parallel lines of research: the first, referred to as ‘continental
imperial' and related to the discipline of judicial activity, and the second, referred to as'
regia-insular (Anglo-Saxon)' and related to the doctrine of the judge-legislator in the
Common Law.

Keywords: king, court, judge, Germanic, Roman
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ABUSI DEL DIRITTO E PROTEZIONE DELI’AMBIENTE

Il deterioramento in essere dei beni ambientali richiede la ricerca della
migliore gestione giuridica. Tale ricerca, dopo un primo negativo esperimento
condotto dalla dottrina su un piano privatistico, si & orientata alla loro gestione
giuridica caratterizzata dalla “partecipazione”, ossia agli istituti di diritto
sostanziale, della loro appartenenza “comune”, e processuale, della titolarita
“popolare” delle azioni a loro tutela. In definitiva, la migliore gestione
giuridica delle risorse ambientali € stata individuata negli istituti romanistici
delle res communes omnium e delle actiones populares.

Parole chiave: Abuso; Protezione; Ambiente; Diritto; Romano.

ABUSES OF LAW AND ENVIRONMENTAL PROTECTION

The ongoing deterioration of environmental assets requires the search for the
best legal management. Following an initial negative experiment conducted by
the doctrine on a private level, this search has shifted its focus towards the
legal management of environmental assets, which is characterized by
‘participation’. This refers to the institutions of substantive law, which
represent their ‘common' belonging, and procedural law, which represents the
'popular’ ownership of actions to protect them. Ultimately, the best legal
management of environmental resources has been identified in the Romanist
institutions of res communes omnium and actiones populares.

Keywords: Abuse; Protection; Environment; Law, Roman.
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Borocioruja Ceetor [letpa Lletumckor, Lletnme

HoxTopann Ha [IpaBocnaBHOM GorociioBckoM Qakynrety ,,CBetn Bacumuje
Octpomku®, @ova, Yuusepsutera y Mctounom CapajeBy

3HAYAJ YYUTE/bCKOI' PAJA HUKOJIE MYCYJIMHA Y CKAAPY
1 OKOJIMHHU

Y pamy cMO ce IOTaKkiu JXHBOTa W YUUTEJHCKOT CIy)KOOBama yduTesha
Hukone Mycynmuna y Ckanpy (1853-1856). Cpncku 6GorocinoB Huxoma
Mycynun Tomupan, je OHO jemaH o MpPBHX Y4yHTeJba CpPICKHX Y
HOBO(OPMHPAHUM OCHOBHHM IIKOJIaMa y JIPEBHO] CPIICKO] TNPECTOHHIIN
Ckanpy u Bpaxu. beroB pan y Ckazpy je ocTao y JHjernoj YCIIOMEHHU Halier
TaMOIIIBET CPIICKOT JKUBJbA. [lopen yunTesbcke ciryxkOe TpyIuo U 3a LPKBY H
3a CBaKM HaIpeJaK HAIIer CPICKOT Hapona. JemaH je of mpemiarada U OHUX
koju cy momwan Llapcky Pycumjy 3a momoh 3a cprncku Hapon y Ckanpy.
berosum 3anaramem u HeymopHuM TpyaoMm llapcka Pycuja je m orBopmia
kon3ynat y Ckanpy. tberos muk u mjeno ocrahe ymmcaHo 37aTHUM CIOBAMA Y
uctopuju cprckor imkoinctBa y Ckaapy. HacraBipajyhm mweros cujeTiin
MpUMjep, MHOTH YYUTEJbU TOCIE Hhera Cy BacluTaBalud OpojHE TeHepaiuje
CpIICKEe OMJIaJIMHE y HEKOJIMKO CPIICKHX IIKoJa, cBe o 1933/1934. ronuue, u
nociie oOHaBsbamba 2008. ToaMHE, O Kaja ce MOHOBO y4YHM CPIICKH jE3UK U
MIpaBOCIaBHA BjepoHayKa, IPU CPIICKO] IIpKBU Y Bpaku u Y apyxemy Mopaua-
Pozada y Cxkagpy u IlpaBocmaBHom apymrtBy CBetn JoBan Bmamumup y
Ckanpy.

CBojuUM MpHUMjepOM U 3aJaramkeM, OBaj IJICMEHUTH YYHUTEJb j€ MHOTE
BaciutaBajyhu u ydehu, ombpaHMO 07 PHUMOKATOJIMYKE IIPOMAraHae u
HacpTaja MyciuMaHcke Tpamuimje. bopehu ce 3a cpricky crBap, xpabpor
CKaJapckor yumuresba, Hukomy Mycynuna, HuCy 3ao0umuie HU OpojHE
JKUBOTHE Temkohe ca Kojuma ce Ha HajO0oJbM HAYMH OOPUO, a CBE HA KOPHUCT
cBor cprckor Hapona u Cprcke mpkBe y Ckaapy, a Koje ce y OBOM pamy
AHAJIM3HUPA]y.

Kibyune pujeun: Hukona Mycynun; Cprcka mxona; Cprcka npksa; Ckagap;

Bpaxa.

THE VALUE OF PEDAGOGICAL WORK OF NIKOLA MUSULIN
IN SKADAR AND SURROUNDING AREA

In this paper, we have touched upon the life and pedagogical work of teacher
Nikola Musulin in Skadar (from 1853 to 1856). Serbian theologian Nikola
Musulin Gomirac was one of the first Serbian teachers in the newly formed
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schools of elementary education in the ancient Serbian capital of Skadar, as
well as in Vraka. His work in Skadar is remembered fondly by our compatriots
living there. Apart from his work as a teacher, he labored for the church and
the progress of our people. He was among the pioneers who urged the Russian
Empire to assist the Serbian people in Skadar. With his devotion and tireless
efforts, the Russian Empire opened a consulate in Skadar. The history of Ser-
bian schooling in Skadar will forever remember his works and life. Continuing
his shining example, many teachers after him taught countless generations of
Serbian youth in several Serbian schools, up until the years 1933/1934 and
after the renewal in 2008, when Serbian language and Orthodox religious stud-
ies are again taught in the Serbian school in Vraka and the Association
Moraca-Rozafa in Skadal and the Orthodox society of Saint Jovan Vladimir in
Skadar. With his example and commitment to educate many, he defended
them from Catholic propaganda and the onslaught of Islamic tradition. The
brave teacher of Skadar faced hardships while fighting for the Serbian cause,
but he did so in the best way possible, all for the benefit of the Serbian people
and the Serbian church in Skadar.

Keywords: Nikola Musulin; Serbian school; Serbian church; Skadar; Vraka.
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