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Ex-judge ad hoc of The International Court of Justice, European Court of Human
Rights; former member of Venice Commission and the Permanent Court of Arbitration
in the Hague

ABSOLUTELY BINDING RULES (IUS COGENS) AS CRITERIA
OF LEGALITY IN INTERNATIONAL LAW

Rules of ius cogens, in contrast to ius dispositivum, are absolutely binding rules of
international law. They are universal in scope relative materiae et ratione personae.
For this action of States subject to rules of ius cogens can be of any type, consisting in
the exercise of legislative, administrative or judicial competence of a State, where and
when they are intended to produce effects on the national or the international level. [1]
Per analogiam, all actions of international organizations, including international
courts, are subject to rules of ius cogens. These rules are basic criteria of legality, a
normative vertical line around which all rules of international law group up. Without
the ius cogens norms as an objective and unavoidable limitation of the autonomy of the
will of the state, legality in classical international law in the strict sense of the term
used to be unknown. As a subjective and avoidable legality, it was in the shadow of the
autonomy of the will of the state, which essentially expressed the factual position of
the state rather than the relevant legal criteria. There was simply no general concept of
legality in classical international law, but the legality of treaties was determined on an
individual basis, on a case-by-case basis, as a result of a combined effect of the two
following factors: the first one was dispositivity of rules of international law, because
it was clear that if general international law consisted exclusively of dispositive norms,
states would always be free to agree on any treaty provisions that deviated from
international law, thereby without violating the law,[2] and the second one was the
legitimacy of the use of force in relations between states, which made war a central
legislative factor in international politics. [3] The cornerstone of law in such a system
was the rule of pacta sunt servanda, as the only absolute supraconsensual rule, and the
principle of sovereignty, which included the legally unrestricted use of force so that
any contents that acquired the property of obligation through this rule were realized.
Thus, through formal, often forced consent, every international injustice turned out to
be a law. The rules of ius cogens have a revolutionary significance in the international
order because they present “the creation of a basis for a general change of the attitude
of state sovereignty to the rule of law and international public law ... and the
establishment of conditions for the rule of law over the free will of states in making
treaties and execution of the activities agreed".[4] The concept of legality in
international law in its strict sense could not be established until the moment when
absolute and unavoidable limits of freedom of behavior of states were set by general
international law. The absence of these restrictions would lead to a condition described
by La Fontaine as "Reasons of the stronger ones are always the best".

Keywords: lus cogens: Legality; Pacta sunt servanda; International legal order.

[1] A. Orahhelashvili, Pereptory norms in International law, 2006, p. 216.

[2] Verdross, Forbidden Treaties in International Law, AJIL 1937, vol. 31, No. 4, p. 571.

[3] International Law, ed. by R. Falk and S. Mendlowitz, 1966, p. 179.

[4] M. Bartos, ,,Rad Komisije za medunarodno pravo u 1963, Medunarodni problemi 3/1963,
str. 135-152.
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Prof. Dr Spyridon Flogaitis”

Director of the European Public Law Organization (EPLO) and President of the
Board of Directors of EPLO, Athens, Full Professor of the Faculty of Law,
University of Athens

Dr. loannis Karkalis,”

Judge at the Supreme Court of Greece

ON THIN ICE: STRIKING A BALANCE BETWEEN FREEDOM OF
EXPRESSION AND FREEDOM OF RELIGION IN EUROPE

The Strasbourg Court in dire straits confronted with the dilemma of choosing
between two equally protected freedoms in Europe: freedom of expression and
freedom of religion. They’re both values of major importance for the European -
and not only- civilization that cohabit and at the same time collide within the
periphery of a difficult coexistence. More often than not, expressing oneself freely
hurts religious conscience; the latter, if protected in an absolute manner, by
definition neutralizes -or even annihilates- free expression of thoughts and ideas.
The contours of both freedoms are obscure. No surprise there; time and again, the
ECtHR has been trying to settle the boundaries capitalizing on a baby step, case-
by-case approach.

In the European mosaic of civilizations, religions and cultures, such a work is not
only demanding and arduous; it is also complex and multifactorial. At the end of
the day, it as well integrates policy concerns, tightly attached to a European unity-
in-diversity safety net promoting cohesion. This presentation argues that the
Strasbourg Court’s case-law on free expression and protection of religion, in his
attempt to dodge a bullet and fill existent legal gaps, interestingly incorporates in
the interpretation of the ECHR extra-legal factors that lie outside the realm of
legal reasoning and that such an approach can be traced in its pivotal case-law.
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LEGAL GAPS AND THE COMPLETENESS OF LAW —
INTRODUCTORY REMARKS

According to the prevailing view of lawyers, the legal system (legal order) of a
State has to be complete, i.e., based on the concept of the completeness of law.
However, there is no general consensus regarding the methods and ways of
bringing about this concept, i.e., idea. The author of the presentation thinks that
there are several ways and methods to eliminate or at least diminish the area of the
gaps threatening the completeness of the law. Undoubtedly and unfortunately, the
existence of a codified legal system does not eliminate entirely the gaps in the
legal order. This also holds true for a legal system characterized by the
perspicacité et clarté” /René David/. The author’s proposal is as follows:

1.
2.
3.
4.

5.

Lawyers have to take into consideration the legal doctrine with particular
regard to the drafting process of the codes;

Lawyers have to avail themselves of the legal definitions /regulae iuris;
Lawyers are supposed to consider logic, reason and taxonomy;

Lawyers also have to consider the draft codes prepared, i.e., drafted
before the promulgation—prior to their entry into force;

Lawyers need to have a basic knowledge of comparative law, i.e., legal
comparison with special regard to the legal system of countries with
either the same or at least similar legal traditions.

Keywords: Codified legal system; Comparative law; Draft codes; Legal doctrine;

Legal history; Legal traditions; Taxonomy.
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DIGITAL LAW: CURRENT STATE AND DEVELOPMENT PROSPECTS

Modern society finds itself at a crossroads of multiple worlds, encompassing
biological, informational, and social realms. These worlds operate under distinct
principles, sometimes even opposing the laws of the physical universe. While
physics dictates an inevitable descent into disorder and chaos, contemporary
society thrives on order, discipline, and progress. Law, as a fundamental construct,
plays a pivotal role in maintaining this order. Legal regulation, the deliberate
influence of the state on significant social relations using specialized legal means,
acts as a stabilizing force in social development. It counters the relentless march
towards entropy and enhances societal stability. In an era dominated by
digitalization and the fourth industrial revolution, law and legal acts must adapt to
regulate new digital relationships. The digital economy, driven by information
technologies, artificial intelligence, and automation, presents novel challenges and
opportunities. Digital relations, characterized by social networks, cloud
computing, cryptocurrencies, and virtual reality, require unique legal frameworks.
The law must evolve to ensure protection, security, and human rights in this digital
landscape. Information, the backbone of the digital age, differs significantly from
traditional resources. It is intangible, inexhaustible, and subjectively valued. The
law faces the task of evaluating the benefits of information accurately. In the face
of the fourth industrial revolution and the digitalization of society, the law must
evolve to ensure the continued well-being of individuals and the preservation of
human rights in the emerging digital world.

Key words: social order, legal regulation, social development, digitalization,
information technologies, digital economy, digital relations, modern society,
social progress.
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JAPKABHO-IPKBEHO-ITPABHHU OJHOCH Y 'PYKOM YCTABY

I'puku YcrtaB uz 1975. roaune 3a BOAUJbY MMa IPaBOCIABHY BEpy. 3alOUYUHE
peunma: ,,¥Y ume Cere JemnocymtHe u HepasaessuBe Tpojune”. Ha monoxkaj
NIPaBOCJIaBHE LIPKBE Yy TPUKO] Jp)KaBM, y KOjOj je 3aJpikaH CHUCTEM BJIaJIaBUHE
3aKoHa, omHOCH ce wiaH 3 maparpad 1. Ilomokaj mpkBe y npkaBu oxapelhyjy
TEeMEJbHH TNPHHIWIN M TO Cy: 3BaHUYHY PEJIUTHjy IPEACTaBJba IPAaBOCIABHA
IpkBa; ['puka IIpaBOCIaBHA IPKBA CTOJU Yy HEPACKHAWBO] JMTYPTH]jCKO-
MOJIUTBEHO] Be3n ca BacesbeHckoMm marpujapmmjom y llapurpamy m ocrammm
IIOMECHUM TIPaBOCIaBHUM I[pKBaMa MO CBeTy; LlpkBa MMa BIACTHUTY yNpaBy H
Mopa ce gyBaTH noctojeha ayrokegamnoct. Te ogpende wiana 3 YcraBa y cB0joj
uenuHu Hucy HoBe. CycpeheMo MX y CBUM NPETXOAHUM yCTaBUMa ['puke u To y
pasHuM BapujaHTtama. Baxkehu VYcraB I'puke ce, mehyrum, y Be3u ca
NPU3HABAKEM [TPABOCIABHE LIPKBE Ka0 ,,TyHOBAXKHE”, Y BEJIMKO] MEPH yIIaJbHO OJT
oxpenadba mperxonHor Ycrasa u3 1952. ronune. Tako, Ha mpuMmep, MO paHUjeM
MOHApXHjCKOM YCTaBY Cy HACJIEAHUK KPaJbeBCKOT TPOHA, CTapaTesb MajloJeTHOT
HacJIeJHWKA W BHIEKpaJb MOpald Jjaa Oyay TIpaBOClIaBHE Bepe, AOK 3a
npencenunka ['puke permyomuke y YcraBy u3 1975. roanHe He TOCTOjH CIMYHA
onpenda. Konsep3uja, oqHOCHO mpeoOpalieme je ka0 M CBakd JAPYTH yTHIA] Ha
Bnanmajyhy pemurmjy Omo 3abpameH, AOK je y BakeheM YcrTaBy Taj TeKCT
n3octaBibeH. KoHBep3muja ce 3abpamyje ako je Ha TepeT OMIIo Koje ,,Ipu3Hare™
penuruje, IOK Ap)KaBa WHTEPBEHMIIE 110 LPKBEHUM IHTambUMa. YBOAHHU [€0
3ap)KaH je y 3aKJeTBU TNpeJCeHUKAa penyOiunke W ujgaHoBa ckymmtuHe. OH
rmacu: ,,¥Y ume Caere, JenHocymtHe n Hepasnesmuse Tpojuiie. PasnukoBame
ynabaBama onapenadba Baxeher YcraBa on ompernaba Ycrasa u3 1952. roause,
JIOBEJIO je JI0 CTBapama TEopHje O MyHOBaXKHO] PEJIUTHjH, KOja 03HaYaBa PEUrujy
BehuHe rpykor Hapoja. To nuTame MyHOBAXKHE PENIUTH]E, JOBENO je 10 CTBapama
YTHCKa J1a IIYHOBaXKHA PEJIMrdja 03HauaBa penurujy Behune rpukor Hapoga. OHa
je IMyHOBa)kHa jep je MoBe3aHa ca Tpaaunujama y obwvajuma Behmne I'pka. Ha
cnenehnm je ocHOBamMa 3aCHOBAH I0jaM ITyHOBaXKHE PENIUTH]jE: 3BAHUYHY PEIIUTH]Y
y I'pukoj np>kaBu mpencTaBiba MPaBOCIABHO AOTMATCKO yY€H-e; LPKBA j& MPaBHO
JIMIE jaBHOT IIpaBa IO CBOJUM IIPaBHUM OJHOCHMA, OHa MMa BIIACTUTY INIPaBHY
OCHOBY, Ka0 M EHH pPa3JIMuNTH WHCTPYMEHTH; LPKBY OKpYXYyje ApkaBa
N3paXEHNUM HHTEPECOBAambEM U yXHMBa MoceOaH I0JI0XKaj, a JApKaBHU OpraHd
CHPOBOJIE JIOCJIOBHO OJJIyKe LPKBEHOT cyaa. [IpaBociaBHHU KapakTep peluruo3He
ciy)k0e OpyKaHHX CHara ce Heryje Kao M OCHUBAme IPABOCIABHHMX LPKBEHUX
IIKOJIa OJT CTPaHe Jp)KaBe W Opura o muMa. MHOTe MPUBWIETH]E YKUBAjJy, OCUM
MPaBOCJIABHUX L[PKaBa, MPUMAJHUIM APYIHX MO3HATuX penuruja. Ha mpumep,
3akoH 1763/1988, uzy3uma oJ1 Ciry)ema BOJHOT pOKa CBE Bepcke ciyxbennke. O
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obagsese ruiahama nopesa Ha HEMOKPETHY MMOBUHY U ITOpE3a Ha JI0X0/1aK IPaBHUX
JHna, ocao0ol)eHn cy ceM IpaBOCIaBHUX U APYTOBEPHH MaHACTUPU M XPAMOBH.

LEGAL RELATIONS BETWEEN THE STATE AND THE CHURCH IN
THE GREEK CONSTITUTION

The Greek Constitution of 1975 is guided by the Orthodox faith. It begins with
the words: "In the name of the Holy One-Essential and Indivisible Trinity". The
position of the Orthodox Church in the Greek state, in which the rule of law
system is maintained, is referred to in Article 3, paragraph 1. The position of the
church in the state is determined by the fundamental principles, and these are: The
official religion is represented by the Orthodox Church; The Greek Orthodox
Church stands in an unbreakable liturgical and prayer relationship with the
Ecumenical Patriarchate in Constantinople and other local Orthodox Churches
around the world; The Church has its own administration and the existing
autocephaly must be preserved. These provisions of Article 3 of the Constitution
in their entirety are not new. We find them, in various variants, in all the previous
Constitutions of Greece. However, the current Constitution of Greece concerning
the recognition of the Orthodox Church as "valid" has largely departed from the
provisions of the previous Constitution from 1952. For example, according to the
previous monarchical Constitution, the heir to the royal throne, the guardian of the
minor heir and the viceroy had to be of the Orthodox faith, while there is no
similar provision for the president of the Greek Republic in the 1975 Constitution.
Conversion, like any other influence on the ruling religion, was prohibited, while
the current Constitution omitted that text. Conversion is prohibited if it is at the
expense of any "recognized” religion while the state intervenes in church matters.
The introductory part was kept in the oath of the president of the republic and
members of the assembly. It reads: "In the name of the Holy, One-Essential and
Indivisible Trinity". Differentiating the divergence of the provisions of the current
Constitution from the provisions of the 1952 Constitution led to the creation of the
theory of valid religion, which denotes the religion of the majority of the Greek
people. This issue of valid religion led to the impression that valid religion means
the religion of the majority of the Greek people. It is valid because it is connected
with traditions in the customs of most Greeks. The concept of valid religion is
based on the following foundations: The official religion in the Greek state is
represented by Orthodox dogmatic teaching; The Church is a legal entity of public
law according to its legal relations, it has its legal basis, as well as its various
instruments; The state surrounds the Church with expressed interest and the
Church enjoys a special position; and The state authorities implement to the letter
the decisions of the Church court. The Orthodox character of the religious service
in the armed forces is nurtured, as is the establishment and care of Orthodox
church schools by the state. Apart from the Orthodox Churches, members of other
known religions enjoy many privileges. For example, law 1763/1988 exempts all
religious officials from military service. Apart from Orthodox, monasteries and
temples of other faiths are exempted from real estate tax and income taxation of
legal entities.
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ELECTORAL ILLICIT IN LATIN AMERICA. A COMPARATIVE STUDY
AT THE DAWN OF THE 21ST CENTURY

Inquiring about the problem of electoral rights and their criminal protection in the
complexity of the 21st century is a contribution to the protection of human rights
and the scope of greater legitimacy of the constitutions. Hence, the need to
improve the criminal legal protection of electoral rights is one way to preserve
legality in elections, based on a historical, theoretical and comparative analysis of
theory and praxis of illegal acts in electoral processes. The theoretical premises
that support the doctrinal formulation under study were examined, as well as its
practical expression in the Latin American context, from contrasting experiences
of countries in the region towards the determination of its regularities and leading
trends. As a main result, it is proposed to improve how the legal-criminal
protection of electoral rights in Latin America is guaranteed based on its
contextualization.

Kewords: Rights, Electoral; lllegal; Compared; Latin America.

LOS ILICITOS ELECTORALES EN AMERICA LATINA. UN ESTUDIO
COMPARADO EN LOS ALBORES DEL SIGLO XXI

Indagar acerca de la problemaética de los derechos electorales y su tutela penal en
la complejidad del siglo XXI, es una contribucién a la proteccién de los derechos
humanos y al alcance de mayor legitimidad de las Constituciones. De ahi que, se
fundamente la necesidad de perfeccionamiento de la proteccion juridica penal de
los derechos electorales como una de las vias para la preservacion de la legalidad
en las elecciones, a partir de un anélisis historico, teérico y comparado de la teoria
y la praxis de los ilicitos en los procesos electorales. Se examinaron las premisas
tedricas que soportan la formulacién doctrinal objeto de estudio, asi como su
expresion practica en el contexto Latinoamericano, a partir de contrastar
experiencias de paises de la region, hacia la determinacion de sus regularidades y
principales tendencias. Como principal resultado se propone perfeccionar la
manera en que se garantiza la proteccion juridico-penal de los derechos electorales
en América Latina, a partir de su contextualizacion.

Palabras claves: Derechos; Electorales; llicitos; Comparado; Latinoamérica.
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DERECHO PROCESAL CONSTITUCIONAL. SALVANDO HISTORICAS
EN CUBA

El derecho procesal constitucional es una disciplina juridica relativamente joven,
nacida en el siglo XX, aunque su practica inici6 varios siglos atrds. En Cuba su
desarrollo comenzd con el control de constitucionalidad de las leyes y otras
disposiciones normativas tras la aprobacion de la Constitucion de 1901. Su punto
mas alto fue la aprobacion del Tribunal de Garantias Constitucionales y Sociales
de 1940. Tras el triunfo de la Revolucién cubana en 1959, se aprecia un declive en
la practica del derecho procesal constitucional en el pais. En la Constitucion de
1976 hay ausencia de una garantia especifica para la proteccion de los derechos en
sede judicial y el control constitucional era realizado por el 6rgano legislativo,
aungue nunca se aprobd la norma de desarrollo. La Constitucion de la Republica
de Cuba de 2019 introdujo una garantia jurisdiccional de los derechos y mantiene
el control constitucional tal cual fue disefiado en la Constitucion de 1976, pero en
esta ocasion regulé el procedimiento.

Palabras claves: Cuba; Derecho procesal constitucional; Garantias; Derechos

humanos; Control de constitucionalidad.

CONSTITUTIONAL PROCEDURAL LAW. SAVING HISTORICAL
DEBTS IN CUBA

Constitutional procedural law is a relatively young legal discipline, born in the
20th century, although its practice began several centuries ago. In Cuba, its
development began with the control of the constitutionality of laws and other
regulatory provisions after the approval of the Constitution of 1901. Its highest
point was the approval of the Court of Constitutional and Social Guarantees of
1940. After the triumph of the Cuban Revolution (1959), there was a decline in the
practice of constitutional procedural law in the country. The Constitution from
1976 did not give a specific guarantee for the protection of rights in the judicial
system and constitutional control was carried out by the legislative body, although
the implementing regulation was never approved. The last Constitution of the
Republic of Cuba (2019) introduced a jurisdictional guarantee of rights and
maintained constitutional control as designed in the previous Constitution, but on
this occasion, it regulated the procedure.

Keywords: Cuba; Constitutional procedural law; Guarantees; Human rights;

Constitutionality control.

* jmondelo@uo.edu.cu
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VIK/UDC 316.334.2(510)

Associate Professor Wen Xiang, LL.D”
Faculty of Law, University of Copenhagen

CONSTRUCTING CHINA’S SOCIAL CREDIT SYSTEM: BALANCING
LEGALITY AND MORALITY IN THE DIGITAL AGE

This paper delves into the intricacies of China's Social Credit System, a complex
construct embodying legal and moral dimensions within the digital landscape. In
Western contexts, trust is deeply entwined with freedom of contract and economic
rationality within a democratic society. Trust is founded on agreements,
regulations, and laws that uphold freedom, equality, and rights for all, extending
beyond mere acquaintances. Failure to honor these trust-based obligations
infringes upon fundamental rights. In contrast, China's concept of credit
encompasses not only the legal aspects seen in the West but also a profound moral
essence.

The Chinese Social Credit System embodies two distinct facets: the social credit
system and the social honesty system. The former predominantly emphasizes
credit risk management in market transactions and contractual relationships,
measurable in monetary terms. It aligns with credit management and economic
theories, primarily mitigating credit risks in financial markets. Conversely, the
social honesty system, unique to China, is rooted in ethics and sociological
theories. It pertains to private and moral matters of trust that cannot be quantified
monetarily, aiming to enhance moral values and reinforce Chinese culture.

Francis Fukuyama's insight on trust underscores the need for a multifaceted
approach, integrating legal frameworks with moral principles and cultural norms.
Acknowledging the limitations of solely regulatory approaches, Fukuyama
emphasizes the crucial role of moral obligations, reciprocity, and community duty
in fostering a harmonious society. The paper draws on Fukuyama's perspective to
illuminate China's motivations in constructing a social credit system. Aligning
with China's 2014 outline, the objective is to cultivate a culture of integrity and
promote traditional virtues, enhancing societal integrity awareness and credit
levels. However, ensuring the balance between public and private subjects is
pivotal to preventing potential human rights violations, providing a clear
delineation between their respective domains.

Keywords: Social credit system; Legality and morality; Digital age; China.

“ wen.xiang@jur.ku.dk
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V]IK/UDC 340.134(470)

Cmapuwii npenodasamens Okcana Braouciasosna Yepracosa”
Hoyenm I'anuna Anexceesna Bannwix’

VYpansckoro ¢enepaipHOTO YHHBEpCcHTeTa, ExatepunOypr, Poccuiickas
Oenepanyst

OBIIECTBEHHBII KOHTPOJIb KAK KOHCTUTYI[MOHHO-
MPABOBOI MHCTUTYT: IPOBJIEMHBIE ACIIEKTbI
IIPABOITPUMEHEHUS B PO

JlaHHas CTaThs MOCBSIEHA MPABOBBIM U COLMAIBHO 3HAYMMBIM acleKTaM
OOIIECTBEHHOIO0 KOHTPOJII Kak HMHCTHTYyTa KOHCTUTYIHOHHOTO TIpaBa H
TPaKAAHCKOTO 00IecTBa. AKTyaIbHOCTh M30paHHOI TEMBI PEIONpENEICHA TEM,
YTO TPaAWIMOHHAS MOJENb YIPABICHHS, IPOTHBOIOCTABIIAIOMIAS TOCYapCTBO U
TpakKAaH - YIPaBISIOIMX M YHPABIEMbIX, HA COBPEMEHHOM O3Tale pPa3BUTHSA
rpakpaHckoro obmiectBa B Poccum ncuepmnana cebs. HameueHbI KOHKpETHBIC
IIaryd, peaau3anysi KOTOPBIX IO3BOJHUT IEHTP TSDKECTH KOHTPOIHMPYIOIINX
(GYHKIMI TEpeMEeCTUTD Ha TPaXKIaHCKOE OOILECTBO.

[TonsiTie «OOIIECTBEHHBI KOHTPOJb» OTHOCHTENHHO HEJAaBHO OBLIO
HOPMaTHBHO 3aKpeIUICeHO B HOBOM (QenepaibHOM 3akoHe P®d, koTopslii Taroke
OUYEPUMBACT KPYT CYyOBEKTOB OOIIECTBEHHOTO KOHTPOJIS M 3aKPEIUISiET ero (hOpPMBL.
Hacrosiliee HOpMaTHBHOE 3aKkperyieHHE SBISIETCS OOJBIIMM JOCTH)KEHHEM B
Pa3sBUTHUH MHCTHTYTa OOIIECTBEHHOTO KOHTPOJIS, IOCKOJBKY OTPAaXaeT JKEIaHHe
3aKOHOJATENs NPHUAATh HCCIEAYeMOMY WHCTUTYTY TIIOJHOLICHHYIO IIPaBOBYIO
¢dopMy ydacTus rpaxkJaH B NPUHATHH PEUICHUH B cdepe rocyqapcTBEHHOTO U
MYHUIOUIAIBHOTO YHpaBlICHHSA. BMmecTe ¢ TeM, MO-TIPeXHEMY COXpaHsIETCS
IIPaBOBasi HEONPEIEIEHHOCTh OTHOCHUTEIBHO pPETN3alMH 3aKoHa 00 OCHOBax
0OIIIECTBEHHOTO KOHTpPOJII Ha ypoBHe cyObekrtoB P®D, orcyrcTtByer oOmiee
BUJCHHE 3aKOHOJATENIsl O craryce, cnocobax (opMupoBaHust CyOBEKTOB
0O0IIIECTBEHHOTO KOHTPOJISI MECTHOTO YPOBHSI, 00 OCOOCHHOCTSIX OpraHM3aly MX
NesTeIbHOCTH. B HacTosAIleM MCCIeIOBAaHUM, WCIOJB3YS COIMOJIOTHYECKUH,
AKCUOJIOTUYECKUI U CPaBHUTEIBHO-IIPABOBON METOABI, aBTOPHI NIPEAJIATal0T CBOM
HAyYHO-TIPAKTHYECKUH B3MIAA Ha pPSI HOpoOJIeM OCYIIECTBICHHS MPOLEAYD
OOIIECTBEHHOTO  KOHTPOJIS, C  KOTOPBIMH  CTaJKUBAIOTCS  CyOBEKTHI
oOmecTBeHHOr0 KOHTpOJst B PD. Kpome Toro, 0603HaYeHBI aKTyalbHbIE BOIIPOCHI
B3aUMOJCHCTBUSI CYOBEKTOB OOIIECTBEHHOTO KOHTPOJII Ha BCEX TPEX YPOBHAX
peanu3aliy BIACTHBIX MOJTHOMOYHH.

KaroueBbie cioBa: IIpaBoBoe perymupoBanue; OOIIECTBEHHBI KOHTPOIB,
CyOBekThl 00mEecTBeHHOTO KOHTpOis; DopMmer o0mie-
CTBEHHOTr0 KOHTpos; Poccuiickas ®enepanus.

" 0.v.cherkasova@urfu.ru
’ G.A.Bannykh@urfu.ru
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PUBLIC CONTROL AS A CONSTITUTIONAL AND LEGAL
INSTITUTION: PROBLEMATIC ASPECTS OF LAW ENFORCEMENT
IN THE RUSSIAN FEDERATION

This article is devoted to legal and socially significant aspects of social control as
an institution of constitutional law and civil society. The relevance of the chosen
topic is predetermined by the fact that the traditional model of management,
opposing the state and citizens - managers and the managed, at the present stage of
development of civil society in Russia has exhausted itself. Concrete steps have
been identified that will shift the focus of monitoring to civil society.

The concept of "public control” has recently been incorporated into the new
federal law of the Russian Federation, which also defines the range of subjects of
public control and establishes its forms. The present normative enshrinement is a
great achievement in the development of the institution of social control because it
reflects the desire of the legislator to give the studied institution a full legal form
of citizen participation in decision-making in the sphere of public administration.
At the same time, there is still legal uncertainty regarding the implementation of
the law on the basis of public control at the level of the constituent entities of the
Russian Federation, and there is no common vision of the legislator on the status,
methods of formation of subjects of public control at the local level and the
features of the organization of their activities. In this study, using sociological,
axiological and comparative legal methods, the authors offer their scientific and
practical view on a number of problems faced by subjects of public control in the
Russian Federation. In addition, there are identified topical issues of interaction of
subjects of public control at all three levels of the exercise of power.

Keywords: Legal regulation; Social control; Subjects of public control; Forms of

social control; Russian Federation.
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VIK/UDC 342.4

Ipogp. op Hapko Cumosuh”
KpuMuHATHCTHYKO-TIONNIN] CKH YHHBEP3UTET, beorpan

NCTOPHUJCKO ITOPEKJIO U CAJIP’KUHA ITIPEAMBYJIA
CABPEMEHHUX YCTABA

Tepama 1a cy npeamOyie ycTaBa HEONPaBIaHO 3alOCTAB/LCH MPaBHU
(heHOMEH MOCTaja je OMNIITE MECTO y CaBPEMEHO] yCTaBHOIPABHO] JIUTEPATYpPH.
be3 o30mibHUMjer ucTpaxkuBama, 0 npeamOyliamMa Cy Biajajie npeapacyie na je
BHUX0Ba CaapKWHA MPEBACXOJHO ICKIApaTHBHE MPUPOJE, T Ja UM HEAOCTaje
NPECKPUITUBHA BPEIHOCT. JeaH O HECYMESMBHX PAa3jiora 3a MaprHHAIN30Bamke
mpeaMOyle y HaydHHM H CTPYYHHM paclipaBaMa jecTe TO IITO jOII yBEK HHje
pasjalimbeHa HeHa mpaBHa mnpupoxa. Cama unmbeHHLIA Oa je mnpeamOyia
npeoBnaljyjyhe obernexje CTpyKkType ycTaBa HABOIW Ha 3aKkJbydak Jna mpeamOyia
HE CMe OCTATH 3aHEeMapeH NpaBHHU (GeHoMeH. MelhyTum, mojayaHo MHTEPECOBamE
3a O0Baj MpaBHM (EHOMEH TOCIeIHIa je CaBPEeMEHHX TPEHIOBa Y
yIopeTHONpaBHO] MpakcH Koja mo3Haje cBe Behu Opoj mpumepa mNpaBHO
penieBaHTHUX TpeamOyia yctaBa. Mamu Opoj ycraBa npeasul)a 06aBe3HO ¢jCTBO
mpeamOyne. OcuM TOra, IUMpU ce Opoj OHHX JpKaBa y KojuMa je cama
yCTaBHONpPABHA Ipakca MOTBPIWIA MpaBHY peneBaHTHOCT npamOyrie. C jeane
cTpaHe, npeaMOyna ce KOpPUCTH Kao MOMONHO CPEeACTBO 3a TyMauerwe HEjaCHUX
YCTaBHUX HOPMH, JIOK, C JIpyTe, IpeaMOyJa CIy>KH Kao MEPHIIO OLICHE YCTaBHOCTH
3akoHa. OTyza, npeMOyia, y 3aBHCHOCTH OJ] CaJIp)KHHE, MOXXE 11a MMa M IPaBHO
o0aBe3yjyhy cHary mpeMza TO caM YCTaBOTBOpAIl HHje H3PUINATO MpeABHaco. Taj
CBC INPHUCYTHHjH TpEHH, Aa ycraBe Tpeda IOCMATpaTd Kao jeOHHCTBEHY,
HHTErpaliHy LeJInHYy, HaJaXmbyje Ha CBEOOYyXBAaTHO MCTPAKHBAKE OBOT, 10 CKOPO
HEOIPaB/IaHO 3aIl0CTaBJEEHOT, JIella CTPYKTYpE yCTaBa.

KibyuHne peun: Ycras; [IpeamOyna; Tymademe npaBa; YIOPEIHO YCTaBHO MPABO.

ON THE ORIGIN AND CONTENT OF THE PREAMBLES IN MODERN-
DAY CONSTITUTIONS

The fact that preambles of a constitution are unjustly neglected phenomena has
become common knowledge in contemporary constitutional theory. In lack of in-
depth research, the prejudice prevailed that the content of preambles is primarily
declarative, devoid of any prescriptive force. One of the reasons for the
marginalization of preambles in the scientific and professional community is
undoubtedly unresolved issues concerning their legal nature. However, the fact
that the preamble is a dominant feature of a constitution leads to the conclusion
that it must not be overseen. The growing interest in this legal phenomenon results
from modern tendencies in constitutional practice directed at giving preambles
greater legal force. In some constitutions, preambles even have binding force.
Besides, in a rising number of states, constitutional case law confirmed the legal
relevancy of the preambles.

* darko.simovic@kpu.edu.rs
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On the one hand, preambles help interpret and clarify vague or ambiguous
constitutional norms. On the other hand, preambles are used as a reference in
assessing the constitutionality of a law. Therefore, depending on its content, a
preamble can have binding force, despite it being explicitly stated. The ever-
increasing tendency to view a constitution as a unified, integral unit inspires
comprehensive research of this, until recently, unjustly overlooked element in a
constitution structure.

Keywords: Constitution; Preamble; Interpretation of the law; Comparative

constitutional law.
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VJIK/UDC 342.736(497.11)
342.565.2(497.11)

IIpogp. Op Crobooan I1. Oprosuh’
[IpaBuu daxynrer YHuBepsurera y Hosom Caxy

O YCTABHOJ KAJIBA N ITIOYCTAB/BEBhY YCTABHOCYACKE
KOHTPOIJIE CYACKHUX ITPECYJIA Y CPBUJHA

VYcrana xanba y CpOuju je, TOKOM HETHAeCTOTOIUIILE TIpaKkce Y CTaBHOT CyJa,
MocTajga yoOu4ajeHo W OYeKMBaHO MpaBHO cpeacTBo. OHa ce BpEMEHOM Moyerna
IMOCMAaTpPaTH Kao JIOTHYAH HACTaBaK CYACKOT IOCTYIKa YHjHM HCXOJOM CTpaHKa
(momHOCHIIAIl yCTaBHE XKaJlOe) HHje 3a70BOJbHA. TO je TOBeo 10 MpaBHOT CyKoba
U 3aTeTHyTOr onHOca m3Mel)y BpxoBHOT cyna, Koju je cMarpao ja YCTaBHHU Cy[
HeMa IIPaBHU OCHOB Jla MMOHMINTABa CYICKE OJIYyKe, M YCTaBHOT CyJa KOjU je TO
ypHAO. He Om 1 ce OBaKkBO CTame MPEBA3UILIO MEHAaH je 3aKOH O YCTaBHOM
cyny (Y KOPUCT CyICKE BIACTH) alld U Y jeJHOM ey IPOTIIAIieH HeyCTaBHUM (Y
KopuCcT YCTaBHOI cyna) na OM Ha Kpajy, yCTaBHUM AmaHiaMaHoMm u3 2022.
rojJiHe, YCTaBHU CyJa MOOMO M yCTaBHH OCHOB Ja MpeHcNnuTyje (M MOHHUIITABA)
CyJICKe OJTyKe.

Kibyune peun:YycrasHa xanb6a; Ycrasuu cyn; Cynacke omiyke; Cpouja; Ycras.

ON THE CONSTITUTIONAL APPEAL AND THE CONSTITUTIONAL
REGULATION OF THE CONSTITUTIONAL COURT CONTROL OF
COURT DECISIONS IN SERBIA

During fifteen years of practice of the Constitutional Court, the constitutional
appeal in Serbia has become a common and expected legal remedy. Over time, it
began to be seen as a logical continuation of court proceedings, with whose
outcome one party (the applicant of the constitutional appeal) is not satisfied. This
led to a legal conflict and a strained relationship between the Supreme Court,
which considered that the Constitutional Court had no legal basis to annul court
decisions, and the Constitutional Court, which did so. In order to overcome this
situation, the Statute of the Constitutional Court was amended (in favor of the
judicial authority). However, it was also declared unconstitutional in one part (in
favor of the Constitutional Court). In the end, with the Constitutional amendment
from 2022, the Constitutional Court was given constitutional grounds to review
(and annul) court decisions.

Keywords: Constitutional appeal; Constitutional Court; Court decisions; Serbia;

Constitution.

“ sorlovic@pf.uns.ac.rs
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UDC/Y]JIK 342.728
342.565.2
341.645
Full Professor Goran Markovic, LLD.”
Faculty of Law, University of East Sarajevo

FREEDOM OF ASSOCIATION IN THE JURISPRUDENCE OF THE
CONSTITUTIONAL COURTS AND
THE EUROPEAN COURT FOR HUMAN RIGHTS

The right to healthcare is one of the basic human rights from the corpus of social
rights, and the possibility of cross-border healthcare significantly contributes to
the freedom of movement of citizens as workers and patients. The subject of the
research within the aforementioned topic will be focused on the possibility of
exercising the right to cross-border healthcare in the European Union, with
reference to the implications the existing system in the EU has for the legislation
in Bosnia and Herzegovina. The EU provided a complex system of coordination of
national healthcare systems, with the possibility of exercising the right to
healthcare when applying the freedom of movement of workers. However, the
opinions expressed by the EU Court of Justice in the cases of Kohll, Decker and
others pointed out the shortcomings of the existing system, which resulted in the
adoption of the Directive 2011/24/EU on cross-border healthcare of patients. In
the context of the freedom of movement of health services, the Directive provides
the possibility of obtaining healthcare in another member state without prior
approval by the insurance carrier in the country of residence, which is crucial for
providing health services of appropriate quality in the EU and beyond. In this
regard, the research will look at the scope of the ten-year application of the said
Directive within the complex system of healthcare in the EU, as well as its
possible implications for the legislation in BiH, considering the process of
achieving EU membership.

Keywords: Freedom of association; Associations; Political parties; Constitutional

courts; European Court for Human Rights.

CJOBOJA YAPY/KNBAIBA Y ITIPAKCH YCTABHUX CYJIOBA 1
EBPOIICKOT CYJIA 3A JbY/ICKA ITPABA

Crnob6ona yapyKuBama je jeHO OJ HajBaAXHHUjUX JbYICKHX IPaBa, MPBEHCTBECHO,
ald He UCKJbYYMBO, Y TONUTHYKOj cepu. Hberosa riaBHa cBpxa je Ja 3alliTHTH
MOjeTMHIIE ¥ JPYIITBEHE TpyIe of 3moynorpede mohu (He camo momutmuke!) of
CTpaHe OHHMX KOjH TIOCjelyjy SKOHOMCKY, MONUTHYKYy Wid apyry moh. Crora,
BEOMa BaXKHO je Ja cinoboja ynpyxkuBama Oyne onpeleHa Ha oarosapajyhn HauuH
u na Oyzne obe3bujeleHa meHa 3amTuTa.

Aytop he, mnpuje cBera, KpPUTHYKH QHAIM3HPATH pa3IH4YUTE MPUCTYIIE
yCTaBOTBOpama ciao00IM YyIAPYXKUBamka jep je TapaHTyjy caMoO jeIHOM BeoMa
OmmITOM ofpendoM 0e3 JajbMx oxapenada o HEHOM cajpkajy ¥ Moryhum
orpaHHYCHUMa, MM JI03BOJbABAjy OTpaHUuYEHE¢ OBE C000Je Ha BeoMa OIMIITH

* goran.markovic@pravni.ues.rs.ba
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HauWH, MITO OTBapa MPOCTOP 3a pa3siMyhTa TyMayema 3aKOHOJAaBLA W/WIM CyJa.
Mumsseme ayTopa je ma cioboma yapyKnBama HE MO)Ke OWTH arcosyTHa, Beh
BEHa OrpaHWuYeha Mopajy OHTH TMpomicaHa WCKJbYYHBO ycTaBoM. OBa
orpaHrYema Tpeba mro je Moryhe nmpenmusHuje nepuHUCATH Kako OU ce m30jeria
BUXOBa HICOJOINKA W NOJWTHYKA TyMmadema U 3inoymorpebe. IlocebHO je
CIIOKCHA M KOHTPOBEpP3HAa CHTyalWja KaJa YCTaBOTBOpAll MpPONHCYje Ia ce
yIpyKeme MOXe 3a0paHuTH 300T CBOje aHTHJIEMOKpATCKe IIporpaMcke
opujeHtaije. OBO pjelieke MOXE HMMaTH Kao MOCIheAuIly (DyHIaMEHTaIHO
KpILeHke JbYICKHX TpaBa, jep MOCToje pa3IMuUTH KOHLENTH JeMOKpaTHje Koju ce
nonekasy MmehycoOHO wuckipydyjy. Crora, orpaHuuema cio0olie yApYKHBamba
Tpeba y ycTaBy NPONHMCUBATH BPJIO MaKJBMBO, U TO 32 OHE CUTyalHuje Koje cy
NIPUXBATJbUBE BEJIMKO] BENMHHM TNOJUTHYKMX M JPYIITBEHUX CcyOjekara Koju
YUYECTBY]Y Y MPOIIECY AOHONICHA YCTaBA.

AyTop aHanM3mWpa jypuUCIpyIAeHNHjy onpeheHnx ycraBHHX cymoBa W EBpomckor
cyla 3a JbyJICKa IIpaBa, KaKo OM KPUTHYKH Carjiefao HUXOBE MPUCTYIE MUTAkY
orpaHudema cinobone ynpyxkusama. CBpxa OBOT AWjena pana je na ce OTKpHjy
MIPUHITUIA Ha KOj€ ce CYAOBH OCJamajy W KOHICMINje Koje KOpUcTe Kama Tpeba
Ja oTyde Ja JK je moBpujeheHa crmoboma yapyKHWBama WIH IOCTOjU HpPaBHU
OCHOB 3a yKJIamame yIpyXkema U3 MpaBHOT mopeTka. Hexu o cynosa, moceGHO
EBporicku cyx 3a JbyzcKka npaBa, pa3BHIHM Cy KPUTEPHjyME 3a OLjeHY YCTaBHOCTH
MPOrpaMCKHX JOKyMEHaTa, Kao U JjelioBama yAPYKerba, IPHje CBera MOJUTHIKUX
napTja. AyTop aHalIuM3upa OBE KPHUTEPHjyMe M KPUTHYKH UCIUTYje Aa JIU OHU
U3a3MBajy IPOU3BOJbHA OTPaHUYEHA CI000e YAPYKHBaAA.

Kibyune pujeun: Crmoboma yapyxkuBama; Yapyxkema; [lommThuke CTpaHKE;

YcraBHu cynoBu; EBporicku cyn 3a jpy/cka mpasa.

18



VAK/UDC 321.01
342.2
IIpogh. Op Mapko Cmankosuli’
[IpaBHu daxynrer YHuBep3urera y beorpamy

MNOJUTHUYKHN CUCTEM KAO YCTABHOIIPABHA JUCHUIIJIMHA

VY pany he OuTH u3noXeHa eBONyLMja U TPUPOJA MPEAMETa HOJIUTHIKH CHCTEM,
npeBacxongHo Ha IIpaBHoM dakynrery YHuBep3urera y beorpamy. ¥V Hexum
EBpPOIICKMM 3eMJbaMa OBa akaJeMCKa JUCLHUIUIMHA CE H3ydaBa Kao rnocebaH
MIPEAMET, Iy HEPETKO M 3ajeJIHO ca KJIACHYHHM YCTaBHMM IPABOM, MaxOM II0J
yTunajeM (paHIyCKUX KOHCTHUTYyLMOHamucTa. UYnmbeHuna na je mpeaMer
oM THIKH cucteM Ha [IpaBHOM dakynrery YHUBep3uTera y beorpaxy cBpctan y
YKy yCTaBHOIIPaBHY Hay4dHy oOmacT y okBupy KaTeape 3a jaBHO mpaBo MOTIYHO
onpehyje campxuHy MaTepHje Kojy Taj mpenMmeT Tpeba ma oOyxBatu. Peu je
IIPBEHCTBCHO O YCTaBHOIPAaBHUM IHTamUMa KOja Cy y Be3H ca (PyHKIHOHHCAHEM
MIOJIMTHYKOT CHCTEMa JpKaBe. VHCTUTYIIMOHAIHY MIPUCTYII MaTE€PHjU MOJIUTHIKOT
cHcTeMa Io/Ipa3yMeBa Ipe cBera o0jalmbaBamke NOPEKIa, ojMa, 00IrKa 1 0JHOCa
CaBpEMEHHX MOJUTUYKUX UHCTUTYLU]a, Mel)y KOjiMa LIEHTPaJIHO MECTO 3ay3UMajy
3aKOHOJAaBHM W UW3BPHIHM OpraHu y JpKXaBu — HAPOAHO MNPEACTaBHUIITBO
(mapnameHr), Binana u med apxkase. Ctora ce IEIOKYIIHA MaTepHuja MOJIATHUKOT
cUCTEeMa, Y ClIy4ajy MPUMEHE MHCTUTYI[HOHAIHOT MPUCTYIA, MOXKE MOACIUTH Ha
Tpu Benuke HenauHe. To cy: 1) Hauena W TEKOBHHE JIEMOKPATCKOT IOJUTHYKOT
cUcTeMa, 2) aKTepH MOJIUTHIKOT CHCcTeMa U 3) OOIMIN MOTUTHYKOT CHCTEMA.
Kbyune peun: [lonmutiuku cucrem; ¥YcraBHo npaso; [loautinake nHCTUTYIH]C.

POLITICAL SYSTEM AS A CONSTITUTIONAL DISCIPLINE

The paper will present the evolution and nature of the course political system,
primarily at the Faculty of Law of the University of Belgrade. In some European
countries, this academic discipline is studied as a separate subject but often
together with classical constitutional law, mainly under the influence of French
constitutionalists. The fact that the course political system at the Faculty of Law of
the University of Belgrade is classified in a narrower constitutional scientific area
within the Department of Public Law completely determines the content of the
matter that the course should cover. It is primarily about constitutional issues
related to the functioning of the state's political system. The institutional approach
to the matter of the political system implies, above all, explaining the origin,
concept, form and relationship of modern political institutions, among which the
legislative and executive bodies in the state occupy the central place — parliament,
government and head of state. Therefore, when applying the institutional
approach, the entire matter of the political system can be divided into three large
units. These are 1) principles and achievements of the democratic political system,
2) actors of the political system and 3) forms of the political system.

Keywords: Political system; Constitutional Law; Political institutions.
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Buwu nayunu capadnuk op Braoumup Bypuli
HHctuTyT 32 ynopenHo npaso, beorpan

YITOBOPHO PET'YJIMCAILE OJITHOCA
U3MEBY JIP’KABE U LIPKABA U BEPCKHUX 3AJEJTHULIA

OBaj pax HCTpaxyje KOMIIAPaTUBHE MpaBHE IPUCTYIE Y MHOIJIELY Cropasyma
usMely npkaBe M BEpPCKMX JEHOMHHAIUja C MOCEOHMM OCBPTOM Ha JpiKaBe
ousnie Jyrocnasuje. Criopasymu usmeljy jJp)kaBe W PKaBa M BEPCKUX 3ajeHUILA
kao leges contractus specialis uMajy Hu3 CreU(PUIHOCTH KOje MX Pas3IHKYjy O
06HYHOT 3aKOHOJaBCTBA. TaKBO MAPTHKYJIAPHO IPAaBO CTBOPEHO KPO3 CHOpasyme
je JerutmMHO, HOKJIEe rox omoryhaBa [a, paBHONPAaBHO W HA CYLITHHCKA
HCTOBETAaH HAYWH, CBE I[PKBE WM BEPCKE 3ajefHHIC KOje HCIyHhaBajy yHarpen
[OCTaBJbCHE, jacHe, HeapOWTpapHe H, y CJIydajy pa3jiuKOBarba, JIETHTHMHE
KpUTEpHjyMe, CIIOPa3yMHO ca AP)KAaBOM PETYIHIINY IUTakba O 3Ha4aja 3a BbUXOB
MPaBHU CYOjJEKTHBUTET, CTaTyC W Ha4YMH JejoBama y jaBHOj chepu. C apyre
CTpaHe, OTBOPEHO je MHUTame da JIM Ce KPO3 pasiHyuTa peliciha CaapikaHa y
yroBOpHMa KCTE LPKBE MM BEPCKE 3aje[IHHIE C PA3IMUUTUM JPKABAMa MOXKE
YTHUIATH HA (EHO YHYTPAIE YCTPOjCTBO M AYTOHOMHH MOPEJIAK.

Kibyune peun: Criopasymu JpikaBe U IPKaBa M BEPCKHX 3ajeqHulla; Jp>kaBHO

LPKBEHO IPaBO; AYTOHOMHO MIPaBo

CONTRACTUAL REGULATION OF RELATIONSHIPS
BETWEEN THE STATE AND CHURCHES AND RELIGIOUS
COMMUNITIES

This article explores comparative legal approaches regarding agreements between
the state and religious denominations, with special reference to the former
Yugoslav countries. Agreements between the state and churches and religious
communities, as leges contractus specialis, have a number of characteristics that
distinguish them from ordinary legislation. Particular law created through those
agreements is legitimate so long as it allows, in an equal and substantially
identical manner, all churches and religious communities which meet previously
defined, clear, non-arbitrary and, in case of differentiation, legitimate criteria to
regulate, in consensus with the state, matters which are important for their legal
subjectivity, status and how they operate in the public sphere. On the other hand, it
is an open question whether, through different solutions contained in the contracts
of the same church or religious community with different states, its internal
structure and autonomous order can be influenced.

Keywords: Agreements between the state and churches and religious

communities; State church law; Autonomous law.
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VJIK/UDC 352.07(497.6PC)

Ipogp. Op Munan ITununosuk’
[IpaBuu daxynrer YauBep3urera y bamoj Jlynn

HN3BPUHIHA BJIACT ¥ JIOKAJIHOJ CAMOYIIPABHU PEITYBJIMKE
CPIICKE

JlokamHu cucteM BiacTd u3rpalieH je o TpH BPCTE WHCTHTYLHja, OJHOCHO
opraHusaija koje cy MeljycoOHO ToOBe3aHe, amu ce pas3iuKyjy IO CBOjUM
(dyHKIMjamMa, CTPYKTYpH M MEPCOHAHOM cacTaBy. To je, mpuje cBera, JOKaJIHO
NPEACTaBHUYKO (TIOJMTUYKO) THjEJO 4YMje Cy wWiaHoBe u3abpamu rpahanu Ha
HEeToCpeqHNM M30oprMa, a Ha APYroj CTPaHH, Haja3e ce yImpaBHE OpraHH3allije
(lokamHa ympaBa W JIOKaJHE jaBHE CIy)KOe) y KojuMa MpodecHOHATHH
cny)kOeHHII 00aBJbajy jaBHE IIOCIOBE W3 [IjEIOKpYTa jEeIWHHUIC JIOKAITHE
camoymnpase. M3mel)y Ta nBa cerMeHTa JIOKAITHOTI CHCTEMa Haja3e Ce HM3BPIIHE
MHCTHUTYLHje CAcTaBJbCHE O jEAHOT WIIM BHIIE MHAMBHIYAJIHUX (YHKIHOHEpa
W/MJIM KOJICTHjaJIHUX THjella KOje BpIIC M3BPIIHY BJIACT Ca 331aTKOM Ja MOBEXKY
NIOJINTUYKE U YIIPABHE €JIEMEHTE JIOKAJIHOT cuctema. YcraB bocHe u Xepuerosuse
HHUjEJHOM HOPMOM He ozipeljyje HUTH perynulle JOKaJlHy caMOyIpaBy Ia ce TaKo
JIOKaJIHA CaMOYIIpaBa y LjeJIMHH Hala3H y HaJUIe)KHOCTH €HTUTETa KOjU Y CBOJUM
ycTaBMMa M 3aKOHMMa caJp)Ke IIpaBHE OCHOBE HEHOI OpraHu30Bamba W
GbyHKIMOHUCAKA. Y 00a CHTUTETA jeIUHMIIC JIOKATHE CAMOYIIPABE CY OMINTHHE U
TpaZioBH y KOjEMa HOPMAaTHBHY (DYHKIHjy 00aBJba CKYIIIITHHA OINIITHHE/TPana,
Kao TMPEICTaBHUYKO (TOJIUTHUYKO) THjeN0, JOK M3BPIIHY (QYHKOHjy oOaBipa
Ha4eJHUK OIMITHHE, a Y rpaxy IpaJOHaYeIIHUK.

[Ipenmer oBor pajxa je aHanmM3a M3BPILIHE BIACTH, OXHOCHO HPAaBHOI MOJIOXKaja
opraHa W3BpIIHE BIACTH Y jCAMHMIAMa JIOKaIHEe camoymnpaee y PemyGuunm
Cprckoj. Umajyhm y Buay TeopHjcke IMOCTaBKE KOje Ce OJHOCE Ha JIOKAITHE
u3BpuiHe  QyHkumje, 'y  pagy he  OuTH  aHaNM3MpaH  I0JIOXKA]
HaueJHUKa/rpajioHavesiHika y Penyomuum Cprickoj, ca acnekra HaduHa u300pa,
HAJUIe)KHOCTH, OJIHOCA MpeMa CKYNIITHHH, ca (oKycoM Ha MOTyhHHOCT HeroBor
orno3uBa U MoryhuM mnocsbequiiama Koje, IPUTOM, MOTY HAcTaTH IO JIOKaJIHY
ckymutuHy. Iuip  paga  je Jga  ce  OCBjeTIM  IOJIOXKa] M MjecTo
HaueJHUKa/TpaJIoHauelIHiKa y CHCTeMy JIOKallHe camoynpaBe y PenyOnuim
Cprckoj, ca MoJa3HOM XHIIOTE30M Jia Y jeJHHHILAMA JIOKAIHEe CaMOYIPaBe HMaMo
,Jaky“ m3BpmiHy BiacT. Ilpakca (yHKUHMOHHCama JOKAJHUX OpraHa BJIACTH Y
OKOJHOCTMMa Kajga BeliMHa y CKYNIUTHHH M HENOCPEAHO W3abpaHu
HAYCTHUK/TPAJOHAYCTHAK  HE  MPHIAAajy  WCTO]  TOJHTHYKO]  ONIHjU
(xoxabuTanyja) mokasyje aa u3Mel)y BUX 4ecTo A0Ta3H J0 Hecyriuiacuia, cykooa.
To HaM naje MoBOJ 32 pacrpaBy O J1Ba NHUTamba Koje he ayTop pasMOTPUTH y OBOM
pany u nokymatu aatu onpehene oarosope. IlpBo, ma mu 6u TpebGaao U3BPIIUTH
oapeheHe Kopekmuje, U3MjeHe U JOINyHe BakehrX HOpMAaTUBHUX akara KoOju ce
OJHOCE Ha MPAaBHU [MOJIOKAj HAUYeHMKA/TpalOHAYENIHUKA M FHHHXOBOI OJHOCA
IpeMa CKyNIITHHH, IPUTOM, HE J0BOehr y MHUTame MOCTOjehn MOHOKPATCKH THIT
(xoHmenT) JoKkanHe camoymnpase? JIpyro murame je CIOKEHHje, a OJHOCH CE Ha
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TO, Ja 1 MOHOKPATCKH THUI OPraHW30Bama JIOKaJHE W3BPIIHE BIACTH Tpeda W

Jajbe Jla er3uCTHpa, WM Om ce, mak, Moriio (M Tpebaio) pasMHUILBATH O

JpyradvjeM KOHLENTYy OpraHu3alyje JOKaJHE H3BPIIHE BJIACTH Y MPaBILy

yBol)era KOJIETHjaTHOT THITA JIOKAJTHE W3BPIITHE BIACTH?

Kibyune pujeun: Hauennuk/rpagonauenuuk; OnmruHa; CkymmrruHa; V3BpirHa
BiacT; JIokanHa camoympasa.

EXECUTIVE POWER IN THE LOCAL SELF-GOVERNMENT OF THE
REPUBLIC OF SRPSKA

The local government system is made up of three types of institutions, that is,
organizations that are interconnected but differ in their functions, structure and
personnel composition. It is, first of all, a local representative (political) body whose
members are elected by the citizens in local elections, and on the other hand, there are
administrative organizations (local administration and local public services) in which
professional officials perform public tasks within the scope of the local self-
government unit. Between those two segments of the local system there are executive
institutions composed of one or more individual officials and/or collegial bodies that
exercise executive power with the task of connecting the political and administrative
elements of the local system. The Constitution of Bosnia and Herzegovina does not
determine or regulate local self-government by any norm, so local self-government, as
a whole, is under the jurisdiction of the entities, which, in their constitutions and laws,
contain the legal basis for its organization and functioning. In both entities, the units of
local self-government are municipalities and cities, in which the normative function is
performed by the municipal/city assembly, as a representative (political) body. In
contrast, the executive function is performed by the head of the municipality and, in
the city, the mayor.

The subject of this work is the analysis of executive power, that is, the legal position of
executive power bodies in local self-government units in the Republic of Srpska.
Bearing in mind the theoretical assumptions related to local executive functions, we
will analyze the position of the head/mayor in the Republic of Srpska from the aspect
of the method of election, jurisdiction and relationship to the assembly, with a focus on
the possibility of his impeachment and the possible consequences for the local
assembly. The paper aims to shed light on the position of the head/mayor in the system
of local self-government in the Republic of Srpska with the starting hypothesis that
there is a "strong" executive power in local self-government units. The practice of
functioning of local authorities in circumstances when the majority in the assembly
and the directly elected head/mayor do not belong to the same political option
(cohabitation) shows that there are often disagreements and conflicts between them.
This raises two questions that the author will consider and try to answer. First, should
certain corrections, changes and additions be made to the valid normative acts related
to the legal position of the head/mayor and their relationship to the assembly while not
questioning the existing monocratic type (concept) of local self-government? The
second, more complex question is: should the monocratic type of organization of the
local executive authority continue to exist, or, could (should) one think about a
different concept of the organization of the local executive authority in the direction of
introducing a collegial type of local executive authority?

Keywords: Chief/mayor; Municipality; Assembly; Executive power; Local self-

government.
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Assistant professor Maja Sahadzi¢, PhD”
School of Law, Utrecht University, Netherlands

DIGITIZATION AS CRISIS MANAGEMENT SUPPORT IN
MULTILEVEL GOVERNANCE

Bosnia and Herzegovina (BiH) has 13 constitutions (one at the central level, two
at the Entities’ level, and ten at the cantonal level) and one statute similar to a
constitution (BD). Although the Constitution of B&H assigns exclusive powers to
the central level, these are limited. The Entities and the BD capture vast residual
powers and remarkably high sub-national autonomy, while different techniques in
the allocation of powers between the central level, the Entities, and the cantons
(exclusive and shared) further complicate the issue. On top of this, the constituent
peoples interfere with territorial representation, influence voting procedures, and
enjoy veto powers.

Given that institutional cooperation and social interaction in BiH are based on the
complex constitutional design and ethnic belonging, the crisis responses in BiH
have varied in their strategies, approaches, and, ultimately, outcomes. During the
catastrophic floods in 2014, it was the citizens who took over the organization of
the crisis management regardless of the clear ethno-territorial boundaries that are
usually not crossed. The authorities of the sub-units were lagging with a fast
response or any response due to overlapping jurisdictions between the Entities and
the lack of awareness about the resources in the field. During the pandemic of
Covid-19, the authorities responded to the extreme. The decisions that established
measures to curb the spread of the virus were not made by competent bodies, such
as parliaments and/or governments, to speed up the process. To that end, the
Constitutional Court of BiH held that the decisions were unconstitutional.
Digitization is seen as a support in crisis management, from using smartphones to
locate the victims of natural disasters to using apps to track the infections in the
recent pandemic.

This paper explores how different levels in BiH reacted, independently or in
coordination, to different extraordinary circumstances and how the level of
digitization (could have) affected the decision-making in BiH using the examples
of other multilevel systems.

Keywords: Digitization; Multilevel governance; Crisis management.
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YJK/UDC 342.573

Hayunu capaonux op Mujodpae Padojesuh’
WuctutyT 32 monutHuke cryauje y beorpany

PE®EPEHAYM VY ,,JIOAE/BEHUM JAPYIITBUMA*

Pedepennym y eTHHYKM XETEpPOTeHMM JIpPYLITBHMAa C€ KOPHCTH 32 pellaBame
TEPUTOPHjaJTHUX CIIOPOBA, 32 JIOHOIICHE OUTYKE O CTATYyCy JIeNia TEPUTOPHjE HIIH
HBCHOM OJBajamy OJ] IpKaBe K0joj Impunaja. Y TEOpUjH Cy NoAeJbeHa CTAHOBHIITA
0 BEroBoj MPaBHO] MPHUPOAHN. AyTop 00jalmaBa y3pOKe U IPOIece MINPEHa OBE
BpcTe pedepeHayMa y MPOTEKIOM cTojiehy W pa3nudure CIeHapHje Y HEroBoj
npakcu. CXOIHO TOMe, TOCTaBjba C€ NHTAalmE Ja JIM je Moryhe ycCmocTaBUTH
CTaHAapAe W NpaBWia y MelyHapoJHOM M YHYTpalllbeM MpaBy y CKiIamy ca
HadenMMa JeMOKpaTHje U BlaJlaBHHE NpaBa. Takole, CIOpHO je U TO /1a Jiu je oBa
BpcTa pedepeHIyMa MOJUTHYKM PAlMOHAIHO CPENCTBO 3a pellaBama CyKoba y
IUIypaaHUM JpYLITBUMA.
Kibyune peun: /lupextHa mnemokparuja; Cenecuja; Ycras; Cysepenoct; IIpaso
Ha camoorpejebete; [Ipar usnazHocTu U BeliMHa 3a JAOHOIICHE
OJUTyKe

REFERENDUM IN “DIVIDED SOCIETIES”

Referendums are used in ethnically heterogeneous societies to resolve territorial
disputes and to decide on the status of a part of the territory or its separation from
the state to which it belongs. Theoretically, opinions on the legal nature of
referenda differ. The author explains the causes and processes of the spread of this
type of referendum in the past century and the different scenarios in its practice.
Accordingly, he raises the question of whether it is possible to establish standards
and rules in international and internal law under the principles of democracy and
the rule of law. It is also disputed whether this type of referendum is a politically
rational means of resolving conflicts in pluralistic societies.

Keywords: Direct democracy; Secession; Constitution; Sovereignty; Right to self-

determination; Turnout threshold and majority for making a decision.
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Prof. dr Mustafa Sefo*
Fakultet politi¢kih nauka/Odsjek komunikologije, Univerziteta u Sarajevu

O MEDIJSKOJ KOMUNIKACUI: IZMEDU PRIVATIZACIJE I
SLOBODE

Velike deklaracije o pravima proklamovale su slobodu komunikacije. Ovaj
imperativ je preuzet u veéini zakona koji organizuju ovu slobodu. Najzahtjevnije
tumacenje jeste da je sama svrha komunikacije sloboda. U kontekstu asimetrije
izmedu institucionalnih aktera komunikacije i1 njenih primalaca, primaoci
komunikacije su ujedno i primaoci slobode, a sloboda komunikacije se mora
ostvarivati u skladu sa svojom svrhom. Sloboda izrazavanja se mora shvatiti kao
modalitet slobode komunikacije - a ne suprotno, kako su je razvili liberalni
mislioci za koje je sloboda komunikacije samo novi oblik ili modalitet slobode
individualnog izrazavanja.

Privatizacija medijske komunikacije je neposredna posljedica privatnog shvatanja
slobode komunikacije koje svodi komunikaciju na njenu fizicku, tehnicku ili
ekonomsku komponentu i, pod okriljem proSirenja pravnog rezima koji se
primjenjuje  na telekomunikacije, asimilira slobodu za individualne
subjektivisticke afirmacije. Degeneracija javne regulacije u samofinalizovano
pregovaranje (korporativisticko 1 stranacko) takode wuzrokuje privatizaciju
medijske komunikacije koja je rezultat drzavnog i nacionalnog shvatanja slobode.
Stoga se ne radi o potiskivanju principa dijeljenja izmedu “javne komunikacije” i
“privatne komunikacije”, ve¢ radije o rekompoziciji njenih modaliteta i ponovnom
istrazivanju izmedu ovog dijeljenja, danas svedenog na klasi¢nu opoziciju izmedu
drzave i trzista.

Digitalna revolucija, shvaéena kao digitalizacija i kompresija kompjuterskih
podataka moze uzrokovati tehnolosku konvergenciju, ali je ograniCena na
univerzalizaciju infrastrukture. Nadalje, digitalna revolucija ne uzrokuje
ekonomsku konvergenciju izmedu razliitih sektora medijske komunikacije (veé
radije poveéava konkurenciju izmedu medija), niti pravnu konvergenciju (veé
prije riskira da izazove smanjenje zakona o komunikacijama prema zajedni¢kom
pravu konkurencije i ugovornog prava). S druge strane, digitalna revolucija je
prilika da se formuliSe obnovljeno razumijevanje razli¢itih komunikacijskih prava,
ne da se asimiliraju, ve¢ da se identifikuje zajedni¢ki pravni princip, koji je
ispravan za medijske komunikacije: sloboda komunikacije shvaena iz
demokratske perspektive.

Kljuéne rije¢i: Mediji; Komunikacija; Sloboda; Privatizacija.

ON MEDIA COMMUNICATION: BETWEEN PRIVATIZATION AND
FREEDOM

Great declarations of rights proclaimed the freedom of communication. This
imperative is ingrained into most of the laws that organize this freedom. The most
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demanding interpretation is that the very purpose of communication is freedom. In
the context of asymmetry between institutional actors of communication and its
recipients, the recipients of communication are also the recipients of freedom, and
freedom of communication must be realized in accordance with its purpose. The
freedom of expression must be understood as a modality of the freedom of
communication—not the opposite, as developed by liberal thinkers for whom the
freedom of communication is only a new form or modality of freedom of
individual expression.

Privatization of media communication is a direct consequence of a private
understanding of the freedom of communication that reduces communication to its
physical, technical, or economic component and, under the umbrella of expanding
the legal regime applicable to telecommunications, assimilates freedom for
individual subjectivist affirmations. Degeneration of public regulation in self-
finalized negotiation (corporatist and partisan) causes the privatization of media
communication as well, which is the result of the state and national understanding
of freedom. It is, therefore, not about suppressing the principle of sharing between
"public communication™ and “private communication” but rather about the
recomposition of its modalities and the re-exploration between this sharing,
nowadays reduced to a typical opposition between the state and the market.

The digital revolution, being perceived as the digitization and compression of
computer data, can cause technological convergence but is limited to the
universalization of infrastructure. Furthermore, the digital revolution does not
cause economic convergence between different sectors of media communication
(it instead increases competition between the media), nor a legal convergence (it
rather risks causing the reduction of communication laws according to the
common law of competition and the contract law). On the other hand, the digital
revolution is an opportunity to formulate a renewed understanding of different
communication rights—not to assimilate them, but to identify a common legal
principle proper for media communication: the freedom of communication
understood from a democratic perspective.

Keywords: Media; Communication; Freedom; Privatization.
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ZASTITA VITALNOG NACIONALNOG INTERESA — (NE)POSTOJECA
PRAVNA PRAZNINA U USTAVU BOSNE | HERCEGOVINE

Ustav Bosne i Hercegovine normira poseban postupak zastite vitalnog nacionalnog
interesa konstitutivnih naroda prilikom odlucivanja u Parlamentarnoj skupstini Bosne i
Hercegovine. Ukoliko se medu konstitutivnim narodima u Domu naroda
Parlamentarne skupS$tine Bosne i Hercegovine ne postigne suglasnost, pitanje se
prosljeduje Ustavnom sudu Bosne i Hercegovine, koji po hitnom postupku ispituje
proceduralnu ispravnost slucaja. Medutim, unato¢ ustavnoj odredbi koja Ustavnom
sudu eksplicitno daje nadleznost ispitivanja proceduralne ispravnosti, Ustavni sud
Bosne i Hercegovine je odlu¢ivao u meritumu u predmetima zastite vitalnog
nacionalnog interesa. Ustavni sud je znaCajno ograni¢io domet mehanizma zastite
vitalnog nacionalnog interesa odredujudi, iako ne taksativno, koja pitanja spadaju u
opseg vitalnog nacionalnog interesa vrse¢i nadleznost koja Ustavom nije normirana.
Autori ¢e u radu analizirati postoji li u konkretnom slucaju pravna praznina koju je
Ustavni sud popunio ili je Ustavni sud stvorio nepostojecu pravnu prazninu koju je
popunjavao kreiranjem neizrazenih ustavnopravnih normi.

Kljuéne rijeci: Ustav Bosne i Hercegovine; Vitalni nacionalni interes; Ustavni sud;

Pravne praznine; Konstrukcija.

PROTECTION OF VITAL NATIONAL INTEREST — THE (NON) EXISTING
LEGAL GAP IN THE CONSTITUTION OF BOSNIA AND HERZEGOVINA

The Constitution of Bosnia and Herzegovina regulates a special procedure for the
protection of the vital national interest of the constituent peoples when passing
decisions in the Parliamentary Assembly of Bosnia and Herzegovina. If an agreement
is not reached among the constituent peoples in the House of Peoples of the
Parliamentary Assembly of Bosnia and Herzegovina, the matter will be referred to the
Constitutional Court, which shall, in an expedited process, review it for procedural
regularity. However, despite the constitutional provision that explicitly gives the
Constitutional Court the jurisdiction to examine procedural regularity, the
Constitutional Court of Bosnia and Herzegovina has decided on the merits in cases of
protection of vital national interest. The Constitutional Court significantly limited the
scope of the vital national interest protection mechanism by determining, although not
exhaustively, which issues fall within the scope of the vital national interest, thus
exercising jurisdiction that is not regulated by the Constitution. In the paper, the
authors will analyze whether there is a legal gap in the specific case filled by the
Constitutional Court or whether the Constitutional Court created a non-existent legal
gap that it then filled by creating unexpressed constitutional norms.

Keywords: Constitution of Bosnia and Herzegovina; Vital national interest;

Constitutional Court; Legal gaps; Construction.
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CONTROVERSIAL LEGAL ASPECTS REGARDING THE MAYOR IN
ROMANIA

The public administration in Romania must obey the principle of legality, which
means that both public authorities and institutions and the staff that serve them
have an obligation to respect and act in accordance with the internal legal
provisions in force, as well as the treaties and international conventions to which
Romania is a party.

In order to better understand the local public administration system in Romania, it
must be pointed out that under art. 3 of the Constitution, the territory of Romania
is organized, from an administrative point of view, in administrative-territorial
units, which are communes, cities and counties. Regarding their administrative
management, according to the provisions of art. 3 of the Administrative Code,
local public administration authorities are local councils, mayors and county
councils. So, at the level of each commune and each city, we will meet a mayor
and a local council.

This paper aims to show in detail some of the controversial legal aspects and
present de lege ferenda solutions regarding the position of mayor, respectively: the
election of the mayor in a single round of elections, the function of public dignity
of the mayor, and the ascertaining of the termination of the mayor's mandate
before the deadline expires.

Keywords: Public administration; Mayor; Elections; Public dignity; Termination

of mandate.
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IDEA OF HUMAN RIGHTS IN THE CHINESE LEGAL SYSTEM

The modern human rights theory was proposed by the Europeans as an alternative
to the thousands-year features of Chinese culture focused on the obligation of
people and the collective interests that shaped the value of human rights of
socialism with Chinese characteristics in the ancient legal system. These differ
from Western individualism and the rights-oriented idea, but they also affect the
development of Chinese human rights theory. The Chinese modern legal system,
especially the amendment to the Constitution of the PRC in 2018 and the adoption
of the Civil Code of the PRC in 2020, provided many modern developments in
Chinese domestic human rights. China’s cooperation in international human rights
protection is even more evident to all. However, there are still problems in
developing human rights in the Chinese legal system, such as discussing the extent
of freedom of speech, the abolition of the death penalty, etc. Meanwhile, some
factors like citizens’ will, the economic environment, and the personality of the
leader of China should be taken into account when evaluating the future
institutional order of Chinese human rights by explaining the current situation
China faces. China and other countries should continuously explore the theory of
human rights and strengthen human rights protection so as to absorb the parts that
other countries or regions have done well in human rights. We also need to
promote the advancement of international human rights laws and ensure their
implementation, making them work smoothly and effectively to create harmony
and dignity for the international community and human beings.

Keywords: Human rights; Human rights theory; Chinese legal system; Human

rights protection; International human rights law.
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Akademux npogh. Op Bopuc Kpusoxanuh

Pycka axagemmja mpupomnux Hayka — PAEH (CommjaaHOEKOHOMCKO ¥ IIPaBHO
ojeJbeme), MockBa

[MocnoBHM u nipaBHU QaxynreT, YHuBep3uteT “Mb”, Beorpan

[MpaBuu ¢axynrer, Camapcku HanuoHaiauu yHusepsurer “C. II. Koposbor”,
Camapa

3HAYAJ XIX BEKA
3A PA3BOJ MEBYHAPOJHOTI ITPABA

HakoH mTo y yBOAHMM pa3MaTpamKMMa YKpaTKO yKasdyje Ha HEroBO MECTO Y
pasHUM TepHOAM3alHjaMa UCTOPHje W HajBaKHHje OommTe KapakTtepuctuke XIX
BEKa, WIAHAK Tpesiasy Ha OIIITH pa3Boj MeljyHapoxHOT mpaBa y TOM NEPHOAY U
yIory ¥ 3Hauaj HAJBAXHUJUX TaJalllbuxX MehyHapomHMX KOHTpeca |
koH(pepeHmmje. Hapenau neo pama, koju je mocBeheH moceOHHM mMpobOieMuMa,
0aBU ce KapaKTEpUCTUYHUM HOBHHAMa M JPYTUM BaKHHIM MOMCHTHMa BE3aHUM
3a JIMIUIOMAaTCKO IPaBoO, MUPHO pelllaBame CIopoBa, IpBe MeljyHapoaHe MUPOBHE
MHUcHje, c¢lI000ay MIoBHI0e Mel)yHapomHUM pekama, BHUIIIECTPAHE YroBOpE O
capaamK U yHHHUKALWjU npaBuia y oapehennm obnactuma, npee mehyHnapoane
opranu3saiije, Ba3ajaHe JpXKaBe U MpoTekTopate, mojoxaj mame (Ceere Cromuiie),
MehyHaponHonpaBHU cratyc oxpeheHMX moapydja, LECHjy M 3aKyl HEKHX
TEepPUTOpHja, TOJOXKa] Jbyau (3a0paHa TProBWHE pOOOBHMA, 3AINTHTAa MAambHHA,
3aIlITUTA PaHNKA) PaTHO M XyMaHWTapHO MpaBo u 1p. HakoH cBera Tora nar je u
KpaTak OCBPT Ha MPaBHY HAyKy TOT BpeMEHa. Y 3aBPIIHMUM pa3MaTpamiMa ayTop
KoHcTatyje a je y XIX B. meljyHapomHO IIpaBo T0XKHUBENO [0 Taaa HeBUl)eH moieT
W TO Ha pa3He HauWHe, Te J]a Cy YIpaBo Ta/a yJapeH! TEMEeJbH CBUM OHH HarJIuM
IIpoMeHaMa Koje cy ce goroauie Beh nocine [IpBor cBerckor para.

Kibyune peun: Meljynaponauo npaso; JleBetnaect Bek; Mcropuja; Melynapoauu

oaHocu; [IpaBHa Hayka.

SIGNIFICANCE OF THE XIX CENTURY
FOR THE DEVELOPMENT OF INTERNATIONAL LAW

After briefly indicating its place in various periodizations of history and the most
important general characteristics of the XIX century in the introductory remarks,
the article moves on to the general development of international law in that period
and the role and significance of the most important international congresses and
conferences of that time. The next part of the work, which is dedicated to special
problems, deals with characteristic novelties and other important moments related
to diplomatic law, peaceful settlement of international disputes, the first
international peace missions, freedom of navigation on international rivers,
multilateral agreements on cooperation and unification of rules in certain areas,
the first international organizations, vassal states and protectorates, position of the
Pope (Holy See), international legal status of certain areas, cession and lease of
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some territories, position of humans (prohibition of slave trade, protection of
minorities, protection of workers), war and humanitarian law, etc. After all that, a
brief overview of the jurisprudence of that time was given. In the final
considerations, the author states that in the XIX c., international law experienced
an unprecedented upsurge in various ways and that it was then that the foundations
were laid for all the sudden changes that took place after the First World War.

Keywords: International law; XIX century; Legal history; International relations;

Jurisprudence.
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Facultad de Derecho, Universidad San Pablo-CEU, Madrid, Spain

THE DEVELOPMENT OF THE RIGHT TO AN EFFECTIVE REMEDY
UNDER EU LAW: THE FILLING OF LEGAL GAPS BY THE EUROPEAN
COURT OF JUSTICE

This paper seeks to chart the European Court of Justice (ECJ) evolution of the
principle of the need for an effective remedy — before national courts — to protect
the rights of individuals and companies derived from EU law.
Having already declared the principles of priority of EU law and its direct effect in
the early 1960s, the ECJ found that national courts were failing to adequately
protect and, in some cases, ignore rights derived from the Community (now
Union) law. In the absence of an EU-wide enforcement agency or police, the ECJ
relies on respecting Union rights on the loyalty and cooperation of the domestic
courts before which most applicants seek to protect such rights. Without
protection of such rights, EU law would lose its relevance in the eyes of individual
and companies across the Union.
In the first decades of the Community, the EC itself was loathe to interfere in any
way with the provision of common remedies designed to enforce EC rights before
national courts. It was, therefore, left gradually to the ECJ to fill these legal
lacunae and to pursue a policy of developing a Community/Union basis for the
provision of certain remedies (e.g., state liability for breach of EU law) while
being sensitive to national jurisdictions. By balancing EU and domestic interests
in this field, the ECJ managed — to a great extent — to bridge the gaps in the
protection of rights under EU law while leaving the national courts with the
ultimate responsibility for providing the relevant domestic remedy under their own
system. The advent of a Treaty-based principle has, to some extent, altered the
context and basis for pursuing effective remedies to protect EU rights, and, in that
respect, the ius comune on remedies is likely to see further development through
ECJ case law.
Keywords: Effective remedies in EU law; Protection of EU rights; Interpretation
of EU law; Duties on national courts; Impact of Lisbon Treaty.
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Associate Professor Dr Kamal Makili-Aliyev”
The School of Global Studies, University of Gothenburg

CHALLENGING POLITICAL RECOGNITIONS OF A CRIME OF
GENOCIDE: A LEGAL PERSPECTIVE ON PERINCEK V.
SWITZERLAND CASE

The article delves into the complex and contentious issue of the notion of
"Armenian genocide" and its implications from a legal point of view. It begins by
highlighting the history of human atrocities and the establishment of international
mechanisms, such as the International Criminal Court, aimed at addressing crimes
against humanity. The international community's interest in pursuing justice for
such crimes is emphasized.
The article primarily focuses on framing the notion of "Armenian genocide" and
the efforts by the Armenian diaspora to have it recognized as such by various
political bodies worldwide. It asserts that these attempts at political recognition
have not transformed the events of 1915 in the Ottoman Empire into a historical or
legal fact but have instead elevated it to the status of a political issue. The article
argues that this issue should be addressed through legal channels instead of
political ones.
A pivotal moment for the discussion is the European Court of Human Rights
(ECHR) ruling in the case of Perincek v. Switzerland. The case revolves around
Dogu Perincek's denial that the genocide was committed against Armenians
during conferences in Switzerland, which led to his conviction for racial
discrimination under Swiss law. The ECHR's decision in favor of Perincek is seen
as a significant precedent that challenges the political recognition of the genocide
of Armenians.
The article explores the legal intricacies of the case, highlighting that Perincek was
not in violation of Swiss law for expressing his views. The ECHR underlines the
importance of freedom of expression, especially in debates concerning sensitive
and controversial topics. It does not judge whether the events of 1915 constitute
genocide but stresses the lack of a consensus on the matter and the need for a
legal, not political, review.
In conclusion, the article explores the delicate balance between politics and law in
the recognition of historical events as genocide. It underscores the importance of
legal review and calls for the international community to rely on courts, rather
than political bodies, to make determinations about such sensitive matters.
Keywords: International criminal law; Human rights; Interpretation; Atrocities;
Armenia; Turkey.
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CABPEMEHM MEBYHAPOJHOIIPABHHU ITIOPEJAK
- APXKABA, ITIPABO U ITOJINTHUKA —

IIpenmer oBor paga cy mnpoOJsieMH  KOHCTUTYLHje ©  (DYHKIIMOHHCamba
Mel)yHapomHOTpaBHOT TOpeTKa. Y TOM CMHECIY [JIaBHAa pachpaBa je, y LIHpeM
KOHTEKCTY, ycMjepeHa Ha Mel)ycoOHM yTHIa) M YCIOBJLEHOCT M3Mel)y MeljyHapoaHor
npaBa U MeljyHapo/He MOJTUTHKE. AYTOp ce Y KOHTEKCTY IJIaBHOT IpeaMeTa paja 6aBu
neduHUCcameM TojMa MelhyHapoHONpaBHOT TOpeTKa, oapehemeM merose (MpaBHE)
MPUPOJIE, ATM M MOCEOHO M3paKCHE TMOJNUTHYKE JUMEH3HUje, TS ICTCPMUHUCAHEM
BEeroBUX (yHIAMEHTATHUX elleMeHaTa. JemaH O LWJbeBa OBOI paja je 1oa Ha
cBeoOyXBaTaH, IPEBACXOMHO TEOPHjCKM HA4MH IPOBEIE MAUCKYCH]Y Y TOTICITy
CIIOKEHUX IMOjMOBA JAprKaBe, MpaBa M IOJHTHKE Yy OKBHPY MelyHapomHOmpaBHOT
nopetka. Mako je pajx Ha IPBOM MjeCTy TEOPHjCKOT KapakTepa, CaApKH ¥ eMIUPHjCKY
JUMEH3H]jy, TOCeOHO Y cMHCITY Mel)yHapoIHUX mpolieca Koju ce OJ(BHjajy Ha peJalyju
NPaBO-TIOJIMTHKA. Y OBOj aHAIM3U, HHTaka y BE3M ca JPKaBHOIPABHOIPABHHUM
Cy0jeKTUBUTETOM Yy  MelhyHapoJHOM IpaBy, ayTOHOMHjOM  MeljyHapomaHHX
HMHCTUTYLIMja, YCIIOCTABJbAbEM MYITHIIONAPHOT CBJETCKOI IOJMTHYKOI  IOPETKA,
yrnotpebe cuiie y Mel)yHapoJHOM IpaBy ce cama 1o cebu Hamehy.

Kibyune pujeun: MelhyHaponsonpasau nopenak; pxasa; Mel)yHapoHa nonuruka;
Hopwmarusau okBup; @akxTido crame; MylITHIIONApHH TOTATHIKA
nopeznak; Mehynapoanonpasau cyOjektuuteT; Melhynaponse
HWHCTUTYIH]E.

CONTEMPORARY INTERNATIONAL LEGAL ORDER
- STATE, LAW AND POLITICS -

The subject of this paper is the problems of the constitution and functioning of the
international legal order. In this sense, the main discussion is, in a broader context,
focused on the mutual influence and conditionality between international law and
international politics. In the context of the main subject of this paper, the author deals
with the definition of the concept of international legal order and the determination of
its (legal) nature. Further, the particularly expressed political dimension of the
international legal order is discussed, as well as the determination of its fundamental
elements. One of the goals of this paper is to conduct a comprehensive, primarily
theoretical, discussion regarding the complex notions of the state, law and politics
within the international legal order. Although the paper is primarily of a theoretical
nature, it also contains an empirical dimension, especially in terms of international
processes that take place in the relationship between law and politics. In this analysis,
issues related to the legal personality of a state in international law, the autonomy of
international institutions, the establishment of a multipolar political order, and the use
of force in international law are self-imposed.
Keywords: International legal order; State; International politics; Normative
framework; Factual situation; Multipolar political order; International legal
personality; International institutions.
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Buw nayunu capadnux Muxajno Byuuh
WuctutyT 3a Mel)yHapoJHy MOJMTHKY U IpUBpeny, beorpan

Munuya Unuh'
Hokropann Ha [IpaBHOM (hakynrery YHuBep3urera y beorpamy

OPYXAHHU CYKOB KAO BUIIIA CUJIA Y MEBYHAPOJHOM
MHBECTULIMOHOM ITPABY

Buma cuna Moxxe (akTHYKHM Ja CIIpeYd YrOBOPHE CTpaHe Ja HCIyHE y3ajaMHe
obaBe3e. Y ckllaly ca TUM, YTOBOPHA CTpaHa MOXeE Jia Ce M030BE Ha BUIIY CHIY
Kao Ha oa0paHy O TyXOe CYNpOTHE CTpaHe 3a HEUCHYHCHe yrosopa. [lojam
HAcTao y YHYTpalllkbeM IMpaBy, Yy MelyHapoJHONpaBHOM KOHTEKCTY aoluja
cneuuduyHe oJUIMKe. AyTOpHW Moja3e Ol MPETIIOCTaBKe Ja BUILA CHJa Mopa Aa
ucnyHnu oapehene kpanurere aa O Morya Ja MOCIYXKH Kao yCIElIHa oJ0paHa y
MIOCTYTIKY — HEMIPEIBUANBOCT, HEM30€KHOCT, HEMOTYNHOCT HCITYE-CHha YTOBOPHHUX
o0aBe3a MPUMEHOM JPYTHX METOAA, MMUTAme Na JH je CHPEYCHOCT YTOBOPHHUX
CTpaHa Ja WCIyHe o0aBe3e IOCIEAWIa CIIOJbAIIFbHX JejcTaBa WJIHM je HacTaja
pagmoOM YTOBOPHHX CTpaHa, WIH je y OWIO KakBOj BE3W Ca FHHXOBHM
aKTUBHOCTHMA. VcTpaxxiBame ce KOHIICHTPHIIE Ha MTUTAkE OPYKAHOT CyKoOa Kao
BHUIIIC CHJIC U Ha HEHCIYH-CEHE yroBopa m3 cepe eKOHOMCKHX OHOCA. Y OKBUPY
OBOI' TEOPUJCKOI M KOHIENTYAJIIHOI OKBHpa ayTOpPH IOCTaBJbajy XMIOTE3y Ja
BUILIA CHJIa MOJKE J]a TIPEJICTaBJba ONPABIae 32 HEUCIYHhEHhe yroBopa u3 chepe
€KOHOMCKHX YTOBOPHHUX OJJHOCa cy0OjekaTa Mel)yHaponHor npasa, 1O W3BECHUM
ycjaoBHUMa. Y TOM CMHUCIY HCIUTYyjeé C€ IMpakca H3BECHHUX HHBECTHUIIMOHUX
apOUTpaKHUX TPUOyHAla KOjU Cy pellaBajd CIOPOBE HACTale Ha OCHOBY
MPONYIITakha HCIYHkEmha 00aBese, IIPH 4eMy je Ty)KeHa CTpaHa KOPHCTHIIA BUIIY
CHIIy Kao OTpaBJamke 3a HEHCIyHmeme o0aBese. TexwumTe aHamu3e apOUTpakHe
IpaKce ce 3aCHUBA Ha MpeIMeTHMa y KOjuMa ce TY)KCHa CTpaHa MO3WBa Ha CTarbe
OopykaHOT cykoOa kao Bumry cury. OpykaHe cykoOe ayTopu Ie(UHHINTY Kao
KOH(IIMKTHE CHUTyaIllje peryjiucaHue MelyHapoIHHM XyMaHUTApHUM MpPaBOM
Koju moral)ajy TepUTOPH]y WM MHTEPECEe jeJIHEe O/ YTOBOPHHX CTpaHa, ycIen yera
HacTajy MpenpeKe 3a BEeHO PEIOBHO HCIyHhaBame YroBOPHHUX obaBe3a. Y cKialy
ca HaBEJCHHWM, a Ha OCHOBY IIOYETHE XHIIOTE3€, ayTOPH MOCTABJbA]y HEKOJIHKO
y3ajaMHO TIOBE3aHUX HCTPAXMBAuKuUX NuTama: Jla JIn ce opyxaHH CykoO yBek
MOXKE KBaJU(pHUKOBAaTH Kao Buina cuia? Koju cy kpurepujymu moTpeOHH na OH
CTame OpYyKaHOT cykoba mpepacio y Bumny cuiny? Jla nu opyXkaHu CyKoOW KOju
HUCY OWiM 3a YTOBOpHY CTpaHy HENpPEIBUANBU WM HEM30EKHH MIAK MOTY Ja
JoBey 10 (hakTH4Ke HeMOTyNHOCTH HCIyHheha YTOBOPHUX 00aBe3a M CaMUM THM
MOCITy’)Ke Kao YCIHENIHO ONpaBlamke 3a HEUCIymeme obaBesa. Jla am camo
opyXaHH CykoO KOjU Tpe/cTaBjba MOCIEAWIY CHOJbAIIBbHX JejCTaBa WIH je
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HacTao HE3aBHCHO O] PaibU YrOBOPHHMX CTpaHa WM HHje HM Y KakBOj BE3M ca

BUXOBUM aKTHBHOCTHMAa MOXe na Oyne Buma cwuma? McTpaxuBame KOPHUCTH

METOZE aHaluW3e caapkaja ¥ JAEAYKTHBHO-MHOYKTHBHH IIPUCTYNI Ja OwW

OJITOBOPMIIO HA MOYETHY XUIIOTE3Y.

Kibyyne peun: Buma cwmma; Opyxkamm cykob; Mehynapoxnaun yroBop;
MHBecTHLIMOHO NPaBO.

ARMED CONFLICT AS VIS MAIOR IN INTERNATIONAL
INVESTMENT LAW

Vis Maior can prevent the parties to a treaty from fulfilling mutual obligations. A
party can invoke vis maior as a defence against the opposite party’s complaint for
failing to perform the treaty. The authors start their analysis from the point that vis
maior must fulfill certain conditions to succeed as a defensive argument —
unpredictability, unavoidability, inability to perform the treaty obligations through
other means, the issue of whether the failure to perform the treaty is a consequence
of external effects or was caused by the activities of a party, or was in any manner
related to it. The research is focused on the issue of the armed conflict as vis
maior and the failure to perform treaties of an economic nature. In the framework
of this theoretical approach, the authors hypothesize that vis maior can serve as a
justification for the failure to perform an economic treaty under certain conditions.
To that end, we analyzed the practice of certain international investment tribunals
concerning cases of the failure to perform a treaty, with the defending party
claiming vis maior. The focus of the analysis is on the armed conflicts as instances
of vis maior. Armed conflicts are defined as situations of conflict regulated by
international humanitarian law that strike the territory or the interests of a party to
a treaty, causing obstacles to a regular treaty performance. Several related research
questions are posed: Can the armed conflict always be qualified as vis maior?
What criteria are needed for the armed conflict to become vis maior? Can the
predictable and avoidable armed conflicts still cause the factual inability to
perform the treaty and thus serve as the vis maior defence? Should only the
externally caused armed conflicts or those caused independently from the
activities of the parties or not related to any of their activities qualify as vis maior?
The research employs content analysis and deductive-inductive methods to test the
starting hypothesis.

Keywords: Vis maior; Armed conflict; Treaty; linternational investment law.
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BRIDGING REGULATORY GAPS, RETHINKING INTEGRATION
POLICIES, AND ARRANGING GOOD PRACTICES
FOR UNACCOMPANIED CHILDREN IN THE EUROPEAN
FRAMEWORK

The increase in migratory flows from non-European countries to European states
has emphasized the urgent issue of migrant children, particularly unaccompanied
minors.
Their vulnerability, stemming from the convergence of three critical factors —
foreigner status, minority, and the absence of a legally responsible adult —
highlights the urgent necessity for enhanced protection measures aimed at
preserving their fundamental rights, as well as facilitating their successful
integration into the host territory.
The absence of a dedicated European-level regulation is often coupled with
fragmented national regulations that do not consistently provide effective and
standardized solutions across different countries.
The challenge for legislators encompasses various dimensions, including the
identification of the child (including identity data, age, asylum seeker status, etc.),
protocols for locating parents or family members, the appointment of a guardian or
provision of foster care, ensuring access to healthcare and education, and
establishing procedures for repatriation or long-term placement.
The objective of my presentation is to reconstruct the fragmented regulations with
a specific focus on the protection of children's rights, particularly in the areas of
age assessment, the care system, and the appointment of guardianship.
I will conduct a comparative analysis of this issue, comparing the Italian legal
system with those of other European countries, in order to identify common
European guidelines for addressing the challenges related to unaccompanied
migrant children.
Keywords: Unaccompanied children; Inclusion; Human rights; Legal gaps; Soft
law.
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Assistant Professor Sanja Krestalica LL.D"
Faculty of Law, University of East Sarajevo

“GREENING” EXISTING HUMAN RIGHTS OR NOURISHING
INDIVIDUAL ENVIRONMENTAL RIGHTS?
Summary
The legal regime of environmental international law consists of a set of basic
instruments that are programmatic in nature, not binding international agreements,
and form an integral part of the corpus of soft law, whose role as a formal source
of law is deeply controversial both in this matter and in general. As such, they do
not create a legal obligation for states, nor can they create firm rules that concern
the individual. Environmental protection, as an area within international law, aims
to achieve the protection of a man's environment and not only a man in such an
environment. Therefore, it is clear that, especially when dealing with multilateral
agreements in this matter, individual rights have not easily found their place.
On the other hand, most legal instruments in the sphere of international human
rights law came into existence before the emergence of environmental law as a
concern of the international community. As such, they were deprived of the
ecological dimension attributed to them in recent times. However, since the
Stockholm Conference in the early 70s, it has been recognized that environmental
protection forms a precondition for the enjoyment of many human rights.
In this paper, the author discusses the interdependence and interrelation between
international human rights law and environmental law. Bearing in mind the time
gap in the development of these two branches of international law, which is not
negligible, it is obvious that the ecological dimension contained in the instruments
for the protection of human rights on the universal and regional level is rather the
result of the progressive development and interpretation, as well as the application
of these instruments in practice, than the original idea of the creator. The author
concludes that excessive expansion of the catalog of human rights does not lead to
a better position of the individual in practice, just as a too-flexible interpretation of
the existing catalog does not guarantee adequate protection.
Keywords: Human rights law; Environmental law; Green human rights;
Individual rights; Stockholm conference.
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INPAKCA CYJA ITPABJIE EBPOIICKE YHUJE Y @ YHKIIUJU
OCTBAPUBABA JACHORE OJAPEJJABA PEI'YJIATUBE BPUCEJI 11
BUC

VY cBpXy TyMauema, a CaMHM TUM U OCTBapHBama jacHohe mojenuHux onxpenaba
PerymatuBe Cagjera (EC) 2001/2003 om 27. moBemOpa 2003. rommHEe O
HaJUISKHOCTH, IIPU3HABALY M U3BPIICHY CYJCKHX OJUTyKa y OpayHHM CIOPOBHMA
Uy CTBapuMa MOBE3aHUM Ca pOAUTEJsCKOM oaroBopHoiuhy (Perynatusa bpucen 1
6uc), mocrynajyhu y mperxogaom noctynky, Cyn npasae EBporicke yHuje TOHHO
je mpecyae koje ¢y y (GoKycy oBOr pana. Pujeu je o mpecymama JOHECCHHUM Ha
OCHOBY 3aXTjeBa 3a pjellaBame MPETXOJHHUX MHTamba KOjU CY MOJHECCHH 70 1.
arycra 2022. roauHe, Kao JaTymMa Kaaa je CTynmMo Ha cHary recast
(KoHCONIMIOBaHa Bep3uja) mpeamerHe perynaruse. [Ipecyne ce ogHoce Ha TyXOy
3a MOHUINTCHE Opaka Kojy momHocu Tpehe mwuile, akT 0 pa3Boay Opaka Koju je
CauMHMO MaTH4ap y JApKaBH MOpHjeKIa Yy KOjU je MHKOPIOPUpPAH CIopasyM o
pa3sBomy Opaka, TyxO0y KOjOM jemaH OJ pOAWTEJhAa 3axTHjeBa Of cyma Ja
HaJJOMjeCTH CarjlaCHOCT JPYror POJUTEIba 33 MyTOBAMBE JjeTeTa TC Ha H3y3UMambe
u3 npuMjere wiana 8(1) Perymatuse bpucen Il 6uc y xopuct npumMjere onpenada
Xamke koHBeHIWje W3 1996 rommHEe O HAIIEKHOCTH, MjepOIJaBHOM IIpaBy,
NpU3HAKY, H3BPLICHY W capalmbHh y OOJNACTH POJUTEIHCKE OATOBOPHOCTH M
Mjepama 3a 3alITUTy njene. Vcrpaxupame onabpane mnpakce Cyna mpasie
NPEe/ICTaBJba HAPOYHUTO TIOTOJIAH METOJ 3a IMpOIjeHy jacHOhe OBOI' CeKyHIapHOT
n3BOpa TpaBa YHHje, ald W 3a JIOHOLICHE 3aK/bydKa O TOME Ja JH ojapende
Perynatuse Bpucen Il 6uc recast, y onnocy na oapende Perynaruse bpucen Il
Ouc Koja je cTaBJbeHa BaH CHare, NMpyXajy aJeKBaTHHUjU OJrOBOp Ha HPETXOJHA
MUTaka Koja Cy y HaleM (OKyCY WU TO UIIAK HHje CIIydaj.
Kibyune pujeun: Mehynapogno mpuBatHo mpaBo EBporicke yHuje; Xamka
koHBeHNWja w3 1996 rommue; PerymatmBa bBpucen Il Owuc;
IToctymak o mnperxogHoM muTamy; CTBapame, TyMauewme H
IIpUMjeHa IpaBa.
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CASE LAW OF THE EUROPEAN COURT OF JUSTICE AS A MEANS OF
CLARIFYING PROVISIONS OF THE BRUSSELS 11 BIS REGULATION

This paper focuses on decisions rendered by the Court of Justice of the European
Union in the preliminary ruling procedure. The purpose of the said decisions was
to interpret and clarify specific provisions of the Regulation of the Council (EC)
2001/2003 from 27 November 2003 concerning jurisdiction, cross-border
recognition and application of court decisions in matrimonial and matters of
parental responsibility (the Brussels Regulation Il bis). This refers to decisions
issued in response to requests for preliminary ruling filed prior to 1 August 2022,
when the recast (a consolidated version) of the Regulation came into effect. The
rulings concern matters such as a lawsuit for annulment of marriage filed by the
third party, a divorce certificate issued by the marriage registrar in the country of
origin which contains divorce agreement, lawsuit filed by one parent requesting
from the court a child travel consent and exemption from application of article
8(1) of the Brussels Il bis Regulation in favor of provisions of the Hague
Convention from 1996 governing jurisdiction, applicable law, cross-border
recognition and application of court decisions in matrimonial and matters of
parental responsibility. Analysis of specific examples of the case law of the Court
of Justice has proven particularly convenient for assessing the clarity of this
secondary source of law in the European Union and for deciding whether
provisions of the recast Brussels Il bis Regulation address these issues more
adequately compared to provisions of the repealed Brussels Il bis Regulation.
Keywords: Private international law of the European Union; The Hague
Convention from 1996; The Regulation Brussels Il bis; Preliminary
ruling procedure; Creation, interpretation and application of the law.
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THE EUROPEAN UNION ANTI-HUMAN TRAFFICKING LEGAL AND
POLICY FRAMEWORK

The early phases of the European integration process were characterized by the
relative absence of policy action addressing trafficking in human beings.
Trafficking in human beings emerged on the EU’s agenda in the mid-1990s when
EU authorities realized that a common EU approach in this field was necessary.
Since then, the European Union has developed many initiatives, measures and
funding programs and ultimately created a legal and policy framework in order to
combat the trafficking of human beings as a grave violation of fundamental rights
and a serious form of organized crime. As the crime of trafficking in human
beings took on new dimensions in the context of globalization and the
development and availability of new digital technologies, it became one of the
priorities of the EU. The main goal of this research is the analysis of the EU legal
framework in the field of human trafficking, as well as the basic activities that the
EU undertakes with the aim of eradicating this transnational crime.

Keywords: European Union; Trafficking in human beings; Legal and policy

framework; Globalization.

PRAVNI I POLITICKI OKVIR EVROPSKE UNIJE ZA BORBU PROTIV
TRGOVINE LJUDIMA

Rane faze procesa evropskih integracija karakterizirala je relativna odsutnost
politika koje se bave trgovinom ljudima. Trgovina ljudima pojavila se na dnevnom
redu Evropske unije sredinom 1990-ih, kada su vlasti shvatile da je potreban
zajednicki pristup Unije u ovom podru¢ju. Od tada je Evropska unija razvila
mnoge inicijative, mjere i programe finansiranja, te u konacnici stvorila pravni i
politi¢ki okvir za borbu protiv trgovine ljudima kao teSkog krSenja temeljnih prava
i ozbiljnog oblika organizovanog kriminala. Kako je krivi¢o djelo trgovine ljudima
poprimilo nove dimenzije u kontekstu globalizacije, te razvoja i dostupnosti novih
digitalnih tehnologija, tako je postalo jednim od prioriteta Evropske unije.
Temeljni cilj ovog istrazivanja jeste analiza unijskog pravnog okvira iz oblasti
trgovine ljudima, kao i temeljnih aktivnosti koje Evropska unija pouzima sa ciljem
iskorjenjivanja ovog transnacionalnog djela.

Kljucéne rijec¢i: Evropska unija; Trgovina ljudima; Pravni i politicki okvir;

Globalizacija.
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ADDRESSING LEGAL GAPS AND FOSTERING RIGHTS:
EVALUATING THE ROLE OF HUMAN RIGHTS ADVOCATES AT
GUANTANAMO BAY DETENTION CAMP

The Guantanamo Bay detention center, in operation since 2002, remains the
subject of worldwide debate because it holds militant Muslims and suspected
terrorists. It provokes inquiries into national security, human rights and justice.
Over the years, hundreds of detainees from different countries have passed
through the camp, and a few have stayed. As part of our research, we conducted
in-depth interviews with several human rights lawyers at Guantanamo to explore
their strategies, challenges and success stories in advocating for detainees’ rights.
These lawyers employ a variety of methods, including legal arguments before
military commissions, habeas corpus petitions and negotiations with camp
authorities while grappling with a complex legal landscape. Their actions have
strengthened detainees’ rights and improved medical care, living conditions and
legal representation. Our findings underscore the need for the legal community to
re-evaluate its role in advancing human rights at Guantanamo, promote a stronger
commitment to justice in difficult circumstances, and advocate for detainees’
rights in order to improve transparency and conditions at the camp.
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PRAVNE PRAZNINE | PRINCIP POTPUNOSTI PRAVNOG PORETKA:
KONTRADIKTORNOST KOJA POTVRDUJE VITALNOST PRAVA

Zahtjev za potpunos$éu pravnog sistema odnosi se na potrebu da svi drustveni
odnosi sa elementima pravnosti budu kvalifikovani pravnim normama unaprijed i
generalno.
Tako formulisana pravna pravila osiguravaju kalkulabilnost ponasanja subjekta,
dajué¢i im moguénost da predvidaju ishod kojim ¢e ista rezultirati i u interesu su
svih koji pod normama jednog pravnog sistema Zive - i onih koji ih donose,
osiguravaju¢i tako svoju poziciju i vlast (makar se istim i sami
(samo)ogranicavali) i onih koji se po njima moraju ponasati (zbog sankcije koja je
za neposluh zaprijecena), racunajuéi na trajnost i primjenu njihovog sadrzaja.
Idiliénu sliku potpunosti pravnog sistema ozbiljno naruSavaju pravne praznine
koje su neminovnost kojoj ne moze izbje¢i nijedan pravni sistem. Uslijed
dinami¢nosti dru$tvenih odnosa koji stiCu svojstva pravnosti i nemogucnosti
promptnog i adekvatnog odgovora, koji normativno determiniSe njihov sadrzaj
pretvarajuéi ih u normirane drustvene odnose, postojanje pravnih praznina je
neizbjezno.
Pravne praznine kao negacija principa potpunosti ukazuju na nesavrSenost
pravnog sistema. Suoceno sa tom spoznajom pravo je bilo stavljeno pred izbor ili
da porice ocigledno, negira postojanje pravnih praznina, ili da njihovu pojavu
prizna i na nju reaguje na primjeren nacin. Slijedec¢i ovaj drugi pristup rad u svom
teorijskopravnom osvrtu, u eksplikaciji teme koja se temelji na primjeni
dogmatskog, teleoloskog i aksioloskog metoda, zastupa stav da je nepotpunost
pravnog sistema nuzna posljedica nedovoljnosti i stati¢nosti opstih pravnih normi
u uredivanju pravnih odnosa, ali da nikako nije fatalna kontradiktornost za princip
potpunosti ve¢ objektivna osnova kreativnog odgovora - stvaralacke normativne
djelatnosti u popunjavanju pravnih praznina dokazujuéi time vitalnost prava i
njegovu sposobnost prilagodavanja uslovima drustvene stvarnosti.
Kljuéne rije¢i: Pravni system; Princip potpunosti; Pravna praznina; Zakonitost;
Pravna sigurnost; Popunjavanje pravnih praznina.

LEGAL GAPS AND THE PRINCIPLE OF THE COMPLETENESS OF
THE LEGAL ORDER: A CONTRADICTION THAT AFFIRMS THE
VITALITY OF LAW

The requirement for completeness of the legal system refers to the need for all
social relations with elements of legality to be qualified by legal norms in advance
and in general.

Thus formulated legal rules ensure the calculability of the behavior of the subjects,
giving them the opportunity to predict the outcome, and as such, are in the interest
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of all who live under the norms of a legal system - both those who make them,
thus ensuring their position and authority (even if they (self)limit themselves) and
those who must behave according to them (because of the sanctions that are
foreseen for their disobedience), counting on the durability and application of their
contents. The idyllic picture of the completeness of the legal system is seriously
disrupted by legal gaps that are inevitable in any legal system. Due to the
dynamism of social relations that acquire the properties of legality and the
impossibility of a prompt and adequate response, which normatively determines
their content by turning them into standardized social relations, the existence of
legal gaps is inevitable. Legal gaps, as a negation of the principle of completeness,
indicate the imperfection of the legal system. The law, confronted with this reality,
was either to deny the obvious- the existence of legal gaps or to acknowledge their
occurrence and react appropriately to them. Following this second approach, the
paper, in its theoretical review, in the explication of the topic based on the
application of dogmatic, teleological and axiological methods, advocates the
position that the incompleteness of the legal system is a necessary consequence of
insufficiency and inertia of general legal norms in the regulation of legal relations;
it is by no means a fatal contradiction to the principle of completeness, but an
objective basis for the creative response - creative normative activity in filling
legal gaps, thus proving the vitality of the law and its ability to adapt to the
conditions of social reality.
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KARAKTER | FREKVENTNOST PRAVNIH PRAZNINA U
BOSANSKOHERCEGOVACKOM PRAVU

Autor u radu nastoji ukazati na znacaj izgradnje pravnog sistema, koji posmatra u
kontekstu normativne funkcije drzave. Pravna norma predstavlja sredstvo za
ostvarivanje odredenih ciljeva, odnosno pravnih vrijednosti, te slijedom toga
svojim kvantitetom i kvalitetom determinira drustveni i ekonomski razvoj. Ova
postavka u fokus stavlja definiranje pravne praznine — §ta se smatra pravnom
prazninom i koji su modaliteti njenog ispoljavanja, kontekstualiziranjem pojedinih
propisa sa bh. pravnim okvirom, te, uz to, odnos izmedu karaktera pravne praznine
i znacaja norme. Letimican pogled na bh. pravni sistem ukazuje na Sirok spektar
praznina: od nepostojanja zakona, do neadekvatnog normiranja, sa razli¢itim
modalitetima, koji referiraju na dispoziciju: antinomi¢na, nesvrsishodna,
nefunkcionalna, zatim na nepostojanje sankcija, propisivanje neadekvatnih
sankcija, te nesklad izmedu dispozicije i sankcije. Antinomija ima svoje razliCite
oblike ispoljavanja, pocev od entitetskih razliCitosti, razumljivih u kontekstu
ustavnih rjeSenja, unutar entitetskih razlicitosti, referirajué¢i se na Federaciju BiH,
odnosno na razli¢ite kantonalne propise, preko federalnih propisa koji isto pitanje
(oblast) reguliraju na razlicit nacin (pravni dualizam), nesklada izmedu zakona i
pravnih nacela (pravne sigurnosti, jednakosti pred zakonom), te proturjecja unutar
zakona. Istovremeno, radom se ukazuje na sponu izmedu bogatstva (razli¢itosti)
praznina i punoc¢e norme, koja svoje ishodiste nalazi u ,,rasko$nosti normiranja®,
kroz Ceste izmjene i dopune zakona, a to znaci prividnu dinamiku, drugo ime za
staticnost, odnosno oc¢uvanje statusa quo. Nuzno je napomenuti da se
popunjavanje pravnih praznina odvija prvenstveno pod utjecajem integracionog
procesa, odnosno spremnosti za preuzimanjem pravne stecevine EU.

Kljuéne rije¢i: Pravni system; Norma, razvoj; Pravne praznine; Antinomija;

Pravna nacela; Pravna ste¢evina EU.

CHARACTER AND FREQUENCY OF LEGAL GAPS IN BOSNIAN AND
HERZEGOVINIAN LAW

In the paper, the author attempts to point out the importance of building a legal
system, which he views in the context of the normative function of the state. The
legal norm represents a means for achieving certain goals, that is, legal values, and
consequently, determines social and economic development with its quantity and
quality. This setting focuses on defining the legal gap—what is considered a legal
gap and what are the modalities of its manifestation, by contextualizing specific
regulations with the Bosnian and Herzegovinian legal framework. In addition, the
relationship between the character of the legal gap and the significance of the
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norm is examined. A quick look at the Bosnian and Herzegovinian legal system
indicates a wide range of gaps, from the absence of laws to inadequate regulation,
with different modalities, which refer to the disposition: antinomic, non-
purposeful, dysfunctional, then to the absence of sanctions, the prescription of
inadequate sanctions, and the discrepancy between the disposition and the
sanction. Antinomy has its various forms of manifestation, starting from entity
differences, understandable in the context of constitutional solutions, differences
within an entity, referring to the Federation of Bosnia and Herzegovina, i.e., to
different cantonal regulations, through federal regulations that rgovern the same
issue (area) in different ways (legal dualism), inconsistency between the law and
legal principles (legal certainty, equality before the law), and contradictions within
the law. At the same time, the paper points to the connection between the wealth
(diversity) of gaps and the fullness of the norm, which finds its origin in the
"luxury of norming" through frequent changes and additions to the law, which
means apparent dynamism, another name for static, i.e., the preservation of the
status quo. It is necessary to mention that the filling of legal gaps takes place
primarily under the influence of the integration process, that is, the readiness to
take over the acquis of the EU.

Keywords: Legal system; Norm, development; Legal gaps; Antinomy; Legal

principles; Acquis.
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AHATOMMJA U ITATOJIOTUJA 3AKOHOJJABCTBA Y CPBUJHA
INOYETKOM JABAJIECET ITPBOI' BEKA

OcuM MOBpeMEHHX M3BELITAja U aHANKM3a PA3IHYUTHX HEBIAJHHUX OpPTaHU3alH]a,
napiaMeHTapHa Ipakca W 3akoHojaBHe mpouenype y CpOuju Hucy y ¢okycy
Kpumuuke TIaxme goMahe npaBHe jaBHOCTH U Hayke. Crora ce YMHHU ONpaBIaHUM
Ila ce HeKe npagHopenesanmue MaHA(ecTaluje apiIaMeHTapHe paKce OCBETIIE U
NOABPrHY KpUTHLM. Ta mpakca ce JaHac CyMapHO MOXKE OKapaKTepHcaTH Kao
CYIPOTHA OCHOBHHMM HauellMMa PalOHAHOr 3aKOHOJABCTBA, Ka0 W NPUHIUIA
BJIJIaBHHE MPaBa, IEMOKPATHje U IIOJelie BJIaCTH, IpeMa Cy Ta Hadesa caapKaHa
U paspaljeHa y peneBaHTHUM H3BopuMa mpaBa y Cpbuju. 1 ynHE ce na je cpricka
3aKOHOJIABHA MpaKca CIelUpUYHA y OTHOCY Ha JIpyre (MCTOYHO)CBPOIICKE 3eMJbE
yIpaBo jep ce, yIpPKOC CaBPEeMEHOM HOPMATHBHOINPAaBHOM OKBHPY, OH y CpOuju
MOpUYEC Ha MOCCOHO “KMBOIKCHE” HAYMHE M TaKO Ce, HaKo (HOPMAIHO U Najbe
Baxxehu, 3a001ma3u win 3710ynoTpedbasa.
Melhyrum, na 6u ce koHTpacT u3mel)y ciaoBa U ayxa HOPMH C jeZIHE U 3aKOHOJaBHE
Ipakce C Jpyre CTpaHe, CacBMM H3OLITPHO, MPETXOTHO je MOTpeOHO CymMapHO
OIMCAaTH aHATOMH]y HOPMAaTHBHOIIPABHOT OKBHpa CPIICKOT 3aKOHOAABCTBA. A TO
nopa3yMeBa KpaTak NpHKa3 3aKkoHa, Kao m3Bopa mpaBa y CpOuju, Kao u
npennapiaMeHTapHy U IapiaMeHTapHy eTaly 3aKOHOJIABHOT IOCTYIKa.
C npyre cTpaHe, mapagurMaTHYHH CIy4YajeBH 3aKOHOJABHE Marojoruje koju he
OUTH aHAJIHM3UPAHU CY €KCTCH3MBHA YIOTpeOa XHUTHOI 3aKOHOJABHOI IMOCTYIIKA,
JIOHOLICH¢ HMHIUBHAYAJHUX 3aKOHA M PAlIMPEHO NPAKTUKOBAKE WHCTHUTYTA
TaKO3BAaHOI ayTCHTHUYHOI TyMmauema. 1e Mmpakce He crnajajy y Haj300usbHHje, a
BEpOBAaTHU HU Yy HajdaTanHuje “0ojecTH” CPICKOT 3aKOHOAABCTBA. AJIM OHE CY,
YHYymap me 2cpane 6iacmu, HAJUIyCTpaTUBHUje MaHU(EcTaluje MOJUTHYKE U
MOpajiHe TaHTpeHe Koja je 3axBaTwiia CPIICKO JAPYIITBEHO TKHUBO Yy JIBaJIECET
MPBOM BEKYy.
Kibyune peun: 3axoHoaBCTBO; VIHANBHUyaTHN 3aKOHH; AYTEHTHYHO TyMadeHe,
XWTaH 3aKOHOJABHU  HOCTYIAK.

ANATOMY AND PATHOLOGY OF THE LEGISLATION IN SERBIA AT
THE BEGINNING OF THE TWENTY-FIRST CENTURY

Apart from occasional reports and analyses by various non-governmental
organizations, parliamentary practice and legislative procedures in Serbia are not
the focal point of critical attention in the domestic legal public and science.
Therefore, it seems justified to shed light on and subject to criticism specific
legally relevant manifestations of parliamentary practice. This practice can be
succinctly characterized today as being contrary to the fundamental principles of
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rational legislation, as well as the principles of the rule of law, democracy, and the
separation of powers, even though these principles are incorporated and elaborated
in relevant legal sources in Serbia. Serbian legislative practice appears unique
compared to other (Eastern) European countries precisely because, despite a
modern normative legal framework, it is denied in Serbia in particularly "colorful”
ways. As a result, although it remains formally valid, it is circumvented or abused.
However, in order to sharpen the contrast between the letter and the spirit of
norms on the one hand and legislative practice on the other, it is necessary to
provide a brief description of the anatomy of the normative legal framework in
Serbian legislation. This entails a concise overview of statutes as a source of law
in Serbia, as well as the pre-parliamentary and parliamentary stages of the
legislative process.

On the other hand, paradigmatic cases of legislative pathology that will be
analyzed include the extensive use of emergency legislative procedures, the
enactment of individual statutes, and the widespread practice of the so-called
authentic interpretation. These practices may not be the most severe and probably
not the most fatal "diseases” of the Serbian legislation. Nevertheless, within the
legislative branch of government, they are the most illustrative manifestations of
political and moral gangrene that have affected Serbian society in the 21st century.
Keywords: Legislation; Individual laws; Authentic interpretation; Emergency

legislative procedure.
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THE STRUCTURE OF NATIONAL LEGAL CONSCIOUSNESS AS A
THEORETICAL PROBLEM

Problems of modern legal consciousness have become increasingly relevant in
recent years, primarily because of the development of national legal systems at the
beginning of the 21st century. In this context, it is essential to understand that
legal consciousness is one of the most important elements of social consciousness,
a key factor in the self-organization of an individual. Today, there is no consensus
on understanding the elements of the legal consciousness structure. A three-
element structure is often proposed: legal psychology, legal ideology and legal
science. Sometimes, legal attitudes, individual knowledge about the law, generally
accepted values of the individual, and the subjective volition of the individual are
added. The author insists that for the further development of the doctrine of legal
consciousness, its features and structure should be studied, taking into account the
characteristics of the national legal mentality, legal culture and value guidelines of
a particular society.
Keywords: Legal consciousness; Legal psychology; Legal ideology; Legal
science.
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CHALLENGES OF LEGAL GAPS

A technical gap means a weak normative regulation either due to the lack of a
significant element of the norm or the vagueness of the terms used to express the
norm. Another type of gap is distinguished in the theoretical analyses, a value gap,
which indicates the judgment of a subject that the existing norm is unfair or wrong
in terms of the value system. In that case, it is not a question of a gap in its true
sense. There are legal gaps in every legal system. However, in modern legal
systems, the rule usually applied is that the legal gap must be filled, i.e., the
resolution of a legal dispute cannot be refused by referring to the fact that a given
factual situation is not standardized in the legal system. A solution must be found,
and the perceived gaps must be filled by applying legally permissible methods.
Theoretical views of the legal gap:

a) The legal system is a comprehensive whole, and there is no case that could not
be solved with the existing regulations. Legal gaps are nonexistent;

b) Positive law is a set of legal gaps that are filled by the user of the law (the court,
the administrative body) for the specific case;

c) The legal system is a relatively comprehensive whole, and despite this, legal
gaps may appear.

First, the legislator should identify the existence of a legal gap, determine the
importance of regulating the conflict relationship and remove the gap with
legislative intervention. However, in reality, the loopholes are more often removed
by courts and administrative bodies with individual legal acts. Various means are
available to the interpreter/implementer of the legal norm to fill legal gaps and
overcome disputed situations: analogy, reason of the opposite, interpretation of
exceptions (which should be interpreted narrowly) and use of general principles as
a method to fill in the legal gaps. There are additional divisions of gap types: gaps
as a consequence of insufficient regulation (an insufficiency gap), gaps as a
consequence of inconsistency (an inconsistency gap), gaps as a consequence of
indeterminacy (an indeterminacy gap), and value gap (an axiological gap).
Analogy as a way of filling a gap is based on the assumption of two objects, two
relations similar in some important properties. A legal standard of substantial
similarity is usually used. In applying the analogy to fill legal gaps, a distinction
should be made between statutory and legal analogy.

This paper attempts to illustrate each subtype of a legal gap or approach to legal
gaps with specific examples of individual cases.
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dakynTeT MOJMTHYKKX Hayka YHuUBep3uTeTa y bamoj Jlymm

IMOKYIAJ PASI'PAAIBE HAIIMOHAJIHOT' MAEHTUTETA CPIICKOT'
HAPOJA IO YTULIAJEM ,,CTPAHOI' ®PAKTOPA*

VY pany ce aHamu3upa 1MojaM HAMOHATIHOT MICHTUTETA KPO3 MPHU3MY Pa3THIUTHX
TCOPHUjCKUX CXBaTama M IMPHUCTYNa, T€ CE AHAJUTHYKH TPOMUTYjy edekTn
JjenoBama ,,cTpaHor (akropa“ Ha mpoctopy bocHe m Xeplieropune, OJIHOCHO
Peny6nuke Cpricke y CMUCITY jadama CBUjECTH O 3HA4Yajy OYyBamha HAIIMOHATHHUX
BpHjenHOCTH. UHAYKTUBHAM METOJOJOIIKAM IIPUCTYIIOM Y pany ce yKasyje aa cy
onpelleHe KOHKpeTHE Mjepe ,.cTpaHor (akropa®“ ycMmjepeHe Ha pasrpammby
eJleMeHaTa HAIMOHAIHOT WACHTUTETa ca LWJBEM CTBapama yHuUTapHe bocHe u
XeprerosuHe, OK ce NEAYKTHBHHM IIPHCTYIIOM MPOMHILBA])Y €()EeKTH TaKBHX
Mjepa U BuxoBHu Moryhu xoHadHH rcxonu. OCHOBHH IIWJb paja jecTe yKazaTH Ja
04YyBamke HAIMOHAHOT HICHTHUTETA CPIICKOT Hapoa MPEeBAaCXOJHO Ha MPOCTOPY
Peny0Onuke Cpricke 3aBUCH Of HajMame JBa €JIEMEHTa M TO: IMOTIYHO ClabJberhe
yTunaja ,,crpaHor ¢akropa“ kpo3 Boheme KOH3UCTEHTHE MOJHMTHKE, ociaobolene
MapTUKyJApHUX HMHTEpeca M jadama CBHJECTH CPICKOr Hapoaa o Moryhum
nocspeaunama ciiabjberba CPIICKOT Hal[HOHAJIHOT HICHTHUTETA.

Kibyune pujeun: Hanwmonanuu wunenturer, Crpanu Qaktop; Melhynapoana

3ajeqanna; Bucoku npeacraBauk; Bpujennoctu; Moh.

AN ATTEMPT OF DISSOLUTION OF ETHNIC IDENTITY OF THE
SERBIAN PEOPLE UNDER THE INFLUENCE OF ‘FOREIGN FACTOR’

This paper analyses the notion of ethnic identity through the prism of various
theoretical concepts and approaches. It questions analytically the effects of actions
of ‘the foreign factor’ in Bosnia and Herzegovina, that is, the Republic of Srpska,
in terms of raising awareness of the significance of preserving ethnic values.
Using the inductive methodological approach, the author points to the fact that
specific concrete measures taken by ‘the foreign factor’ are directed towards the
dissolution of elements of the ethnic identity, with the aim of establishing the
unitary state of Bosnia and Herzegovina. In contrast, the deductive approach
discusses the effects of such measures and their possible outcomes. The primary
goal of the paper is to highlight the fact that the preservation of the ethnic identity
of the Serbian people, predominantly within the borders of the Republic of Srpska,
depends on the following two elements: reducing the power of ‘the foreign factor’
to a minimum level through taking a consistent political course of action, free of
any particular political interests, and strengthening the awareness of the Serbian
people of possible consequences of weakening the Serbian ethnic identity.

Keywords: Ethnic identity; Foreign factor; International community; High

Representative; Values; Power.
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[IpaBuu daxynrer YHuBep3urera y beorpamy

OYJIEPOBA TEOPHUJA HA JIEJTY — AHAJIN3A 3AKOHOJABCTBA
HE3ABHUCHE JPKABE XPBATCKE

V1BphHrBame MOPaIHOCTH HEKOI IPaBHOT IOPETKA, Yy Kpajio] JIMHUjU, HHje
HEMOCpenaH MpeaMeT MpaBHe Hayke, Beh eTke. AHanMnM3y MPaBHOCTH YCTAILIKOT
nopeTka morylie je 3aro crnpoBecTd 0e3 MPEHCIHMTHBAKA HErOBUX MOPATHUX
MPETHOCTaBKH, HCKJbYYHBO HAa OCHOBY OMINTENpHXBalieHHX, CTPOro MpaBHUX
BPEAHOCTH, JaKie, ca jeAHOT, YUCTO NPABHUYKOI CTAaHOBHINTA. be3 mocesama 3a
MeToJaMa M pe3yjlTaTuMa JAPYTHMX JUCHUIUIMHA MOHyT HctopHorpaduje,
COLIMOJIOTHje, eTHKe, NCUXOJIOTHje, ITOJUTHKOJOIUje UTH, Bell caMO Ha OCHOBY
NOjMOBa M BPEIHOCTH KOje je NMpaBHHYKA CTpyKa M3rpahjuBana on Kaja W cama
MOCTOjH, MOXE C€ NPMIMYHO IPEHU3HO OAPEIMTH KOJIHKO HEKH KOHKPETaH
HOpesiaK oJroBapa MojMy MpaBHOT. Y TOM HOIVIEAY, BEOMa yIOTPeOJbHBY M 3aTO
BeOMa IIMPOKO mpuxBaheHy KOHLENIHWjy, IOHYAHO j€ YYBEHH aMEpHYKH
Teopernyap npasa, Jlon ®ynep u ona he oBe OuTH nckopumheHa Kao OCHOB
ananuze. Dysep je M3BPLUIMO OTKIIOH OJ] 3aCHUBaKa Ba)KeHa INpaBa y HETOBOJ
CaJIpXKMHCKO] yckimaheHoctu ¢ Mopanom, npema dopmynu lex iniusta non est lex.
Hemoryhuaoct onpehuBamba HECIOPHUX MOPAJIHUX KPUTEPHjyMa MPOICHE
caJp)KUHE MMpaBa, Kao U YHICHHUIA J1a CE TAaKBa MPOLCHa BPIIU CIOJba, BaH OKBUpa
npaBHe Hayke, MoHykana je Dyiepa ma KpuTepujyme MOpallHe HCIPaBHOCTH
npasa npoHalje y teeMy camoM. Dysep apryMenryje 1a je yHyTpalllba MOPaTHOCT
mpaBa OJWYEHA Yy OcaM YycjoBa (ONIITOCT MPAaBHUX IpaBWia, 3abpaHa
PETPOAKTHBHOCTH, jaCHOCT, €()UKACHOCT U HEPOTUBPEYHOCT MpaBMIIA UTI.) KOje
HEKM HOPMAaTHBHH IMOpEaK Mopa Ja HCIyHH Ja OM YOIITe MOrao aa My ce
npu3Ha npaBHu kBajuteT. CIpoBeJeHA aHaiaM3a IMOKa3yje Ja CUCTeM IIpaBHia
Koju je Baxuo y HesaBuchoj [IpxaBu XpBaTckoj He 3a/0BOJbaBa HHjEAaH
kputepujym Oyrepose Teopuje, Te My ce MOpa OCIIOPUTH KapaKTep IPaBHOCTH.

Kibyune peum: HesaBucHa [IpxaBa Xpsarcka; Jlon @ynep; YHyTpamima

MoOpanHoCT npasa; [IpaBHu cucreM.

FULLER'S THEORY AT WORK - ANALYSIS OF THE LEGISLATION
OF THE INDEPENDENT STATE OF CROATIA

Ultimately, determining the morality of a legal order is not an immediate subject
of legal science but of ethics. Therefore, it is possible to analyze the legality of the
Ustasha order without questioning its moral assumptions, exclusively based on
generally accepted, strictly legal values, that is, from a purely legal point of view.
Without resorting to the methods and results of other scientific disciplines such as
historiography, sociology, ethics, psychology, political science, etc., but only on
the basis of the concepts and values that the legal profession has been building
since its existence, it is possible to determine quite precisely how a specific order
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corresponds to the legal concept. In this regard, a very useful and, therefore,
widely accepted concept was offered by the famous American legal theorist Lon
Fuller, and it will be used as the basis of the analysis. Fuller departed from
constituting the validity of the law on its substantive compliance with morality,
according to the formula lex iniusta non est lex. The impossibility of determining
indisputable moral criteria for assessing the content of law, as well as the fact that
such an assessment is performed externally, outside the framework of legal
science, prompted Fuller to find the criteria of the moral correctness of law within
himself. Fuller argues that the internal morality of law is embodied in eight
conditions (generality of legal rules, prohibition of retroactivity, clarity, efficiency
and non-contradiction of rules, etc.) that a normative order must fulfill to be
recognized as legal. The conducted analysis shows that the system of rules that
were valid in the Independent State of Croatia does not meet any of the criteria of
Fuller's theory, so its character of legality must be contested.

Keywords: Independent State of Croatia, Lon Fuller; Inner morality of law; Legal

system.
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University of Belgrade Faculty of Law

A SLIPPERY LINE BETWEEN LEGAL POSITIVISM AND NON-
POSITIVISM

In legal philosophy, it has been customary to distinguish between two main
traditions: legal positivism and jusnaturalism (the school of natural law). The
usual and most well-known demarcation line is drawn through the so-called
separability and incorporation theses. According to the separability thesis, law and
morality are necessarily separate; on the contrary, according to the incorporation
thesis, law and morality are necessarily connected. However, some clarification
about these theses is needed for them to be truly useful as demarcation criteria: is
such a necessity conceptual, empirical, or normative, and how widely should it be
interpreted?
Besides this usual solution, other suggestions regarding demarcation criteria seem
to have been proposed. One of them focuses its attention on methodology. This
suggestion comes from the attempt of J. Raz to attack Alexy’s position by citing
his own theory as a counterexample. Raz claims to be an exclusive legal positivist,
even though he accepts that there is a necessary conceptual connection between
law and morality through his concept of authority since the only important aspect
is to define law as it is, without relying on law as it should be.
Another suggestion centers its attention directly on the notion of legal validity.
Legal validity can be conceived in both a strong sense (validity as legal
bindingness) and a weak sense (validity as legal existence). Thus, to be a legal
positivist in the weak sense would mean that the occurrence of a relevant social
fact determines what law is (the so-called social fact thesis 3). In the strong sense,
there would be an addition of a claim that legal bindingness depends exclusively
on the former.
The purpose of this paper is, thus, to explore a set of main interpretations of
possible demarcation criteria as they have been offered in legal philosophy and to
apply them to some of the most prominent contemporary legal theories in order to
assess to which extent they overlap or undermine each other.
Keywords: Legal Positivism; Legal Non-Positivism; Separability Thesis;
Incorporation Thesis; Social Fact Thesis.

TAHKA I'PAHUIIA UBMEDBY NIPABHOI' IO3UTUBU3MA U
JYCHATYPAJ/IU3MA

VY mpaBHoj ¢unozoduju je yoOudajeHo Nia ce pasiuKyjy JBE TJIABHE Tpajullvje:
MIPaBHU MO3UTHBH3aM M jyCHATypaiIu3aM (IIKOJIa MPUPOIHOT mpaBa). Y oOudajeHa

" sava.vojnovich@ius.bg.ac.rs. This paper is the result of research conducted within The

Horizon Twinning project “Advancing Cooperation on the Foundations of Law — ALF”
(Project No. 101079177).
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W HajII03HATHja JMHUja pa3rpaHuyeha MOBYYCHA je KPOo3 TaKO3BaHy Te3y O/1Bajarba
U Te3y cmajama. [IpemMa mpBoj Te3u, MpaBo M MOpal Cy HYKHO OJBOjEHH, OK Cy
IpeMa MOTOHO] HY)XKHO CIlojeHH. MeljyTuM, moTpebHa Cy qoJaTHa IOjallbema
[Ojalllbele O OBMM Te3aMa Aa Ou Owmiie 3amcra KOPHCHE Kao KPUTEPHjyMHU
pasrpaHuYeRa: Ja JIM je TakBa HEOINXOJHOCT KOHIENTYallHa, eMIIMPHjCKa HIN
HOpMAaTHBHA H KOJIUKO j€ IIMPOKO Tpeda TymaduTn?
[Topen oBor yobuyajeHOr peniewma, UMa M APYrHX (METOJOJOIIKUX) MpeyIora.
OsBa cyrectuja notude oj nokymaja J. Pa3za na HanagHe AJjekcHjeBy MO3HLHjY
HaBojeCH COINCTBEHY TEOpWjy Kao KOHTpampumep. Pa3 TBpmu na je OH
eKCKJIy3UBHH TIpaBHU TIO3UTHUBHUCTA, HAKO IIPUXBaTa Jia IIOCTOjU Hy)KHA
KOHILIENTyaJHa Be3a n3Mel)y mpaBa m Mopasa Kpo3 HEroB KOHLENT ayTOPHUTETA,
MIOLITO je 3alpaBo jeJUMHU BakKaH acleKkT Ne(UHUCATH NpaBO KaKBO jecte 0Oe3
oclamama Ha MPaBo KakBo Om Tpedaso aa Oyxe.
Jpyru mpemior cBojy Maxkmby ycMepaBa IUPEKTHO Ha IHOjaM IPAaBHOT BaXKeHa.
[IpaBHO Bakeme Ce MOXKE CXBATHTH Y jAKOM CMHCIY (BaJIWIHOCT Kao HpaBHA
obaBe3a) W y cmaboMm cmucay (Bakelme Kao MpaBHO MocTojame). [akme, Outn
NpaBHU ITO3MTHBUCTA Yy CIa0OM CMUCITY 3HAYMJIO OW Ja HACTAaHAK PEJICBAHTHE
JIpYIITBeHE YMEbCHUIIC oapehyje mra je mpaBo, a y jakoM CMHCITY OH ce Jomaia
TBpAKA Ja je mpaBHa o0aBe3a HaCcTaje HCKJbYYHMBO HA TOj] HCTOj Oa3w.
Cepxa OBOr' paja je cTora Jia ce MCTPaXKH CKYN TJIaBHUX TyMauemha MOTyCHX
KpHUTEpHjyMa pasrpaHnyea KakBu cy NoHyljeHH y npaBHO] ¢uinozoduju u na ce
NIPUMEHE Ha HEKE OJ] HajUCTaKHYTHjUX CaBpPEMEHHX MpPaBHHUX TEOpHja Kako Ou ce
MPOIICHUIIO Y KOjOj MEPH C€ OHU MPEKJIAMajy WK MOTKONABajy jeIHU APYTe.
Kibyune peun: [Ipasan nosutuuzam; [IpaBHu HemoszuTuBm3aM; Te3a onBajama,
Tesa cnajawa; Te3a ApyIITBCHUX YHHHCHHULA.
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Senior Teaching Assistant Brano Hadzi Stevi¢, LL.M. *
University of East Sarajevo, Faculty of Law Pale,

THE EUROPEAN COURT OF HUMAN RIGHTS, THE EUROPEAN
CONVENTION ON HUMAN RIGHTS AND
CONSTITUTION(ALISATION) OF EUROPE

European Court of Human Rights (ECtHR) is the protector of the European
Convention on Human Rights (ECHR) with jurisdiction to “ensure the observance
of the engagements” from this act which represents the base of European law of
human rights and freedoms. Important questions about this institution and this act
are related to their nature. Some authors think that the Convention and the Court
resemble the constitution and the constitutional court, respectively. This article
seeks to review this conception by analyzing two questions: (1) is the ECHR a
constitution of Europe, and (2) is the ECtHR a European constitutional court? In
seeking answers to these questions, we will describe the typical characteristics of a
constitution (materia constitutionis) and compare them with the characteristics of
the ECHR. Afterwards, we will describe the typical characteristics of
constitutional courts and their reasoning in order to compare them with the
ECtHR’s institutional role and its reasoning. In particular, the effect of the
decisions of the constitutional courts and the ECtHR will be analyzed, as well as
the criteria (which are not necessarily legal) used by these institutions in the
process of reasoning. Regardless of the nature of this act and this institution, this
paper tends to show that the ECHR and decisions of the ECtHR have an important
role in the constitutionalisation of legal orders of European countries.
Keywords: European Court of Human Rights; The European Convention on
Human Rights; Human rights and freedoms; Constitutional
court; Materia constitutioni; Constitutionalisation.

EBPOIICKHU CY/] 3A JbYICKA ITPABA, EBPOIICKA KOHBEHIINJA O
JbYACKHUM ITPABUMA 1 KOHCTUTYLHUOHAJ/IM3AIINJA EBPOIIE

EBpomncku cyn 3a jpyncka mpasa (ECJBII) je 3amrutaHuk EBporicke KOHBEHIHjE O
spyackuM mpaBuma (EKJBIT) mammexxaH nma ,,ocurypa THOIITOBame oOaBe3a™ U3
OBOT aKTa KOjH INpeJCTaBiba TEMEJb EBPOIICKOT NpaBa JbYACKUX IpaBa U cio0oa.
3HavajHa MUTamba y BE3W C OBOM MHCTHUTYIHjOM U OBUM aKTOM THUY CE H-HXOBE
npupose. Hekm ayropum cmarpajy n1a KOHBEHIHMja M CyA HAINKYjy Ha yCTaB
OIHOCHO Ha ycTaBHHM cyd. OBaj paj cMepa Ka WCIMTHBamby OBE KOHIICIIIHje
aHanm3upajyhm nBa nurtama: (1) ma mm je EKJBII eBporicku ycraB u (2) ma i je
ECJBIT eBporncku ycraBHu cyn? Tparajyhum 3a oaroBopuMa Ha OBa IHTamba,
omucahiemo TuMYHA cBOjcTBa ycTaBa (Materia constitutionis) u ymopeauhemo nx
ca cojecrBuma EKJBII. Hakon Ttora, ommcahiemMo THUIIMYHA CBOjCTBA YCTaBHHX
CyZIOBa U B-MIXOBOT pacyhuBama ¢ IIJBEM Ja UX YIOPEINMO C HHCTHTYIIHOHATHOM

* brano.hadzi.stevic@pravni.ues.rs.ba
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ynorom u pacyhuamem ECJBII. Hapounro he na ce aHanu3upa aejcTBO OmiIykKa
ycraBHuX cyznoBa u ECJbII, xao i Mepmiia o KojuMa OBE€ HHCTHUTYIIHj€ OJUTYdY]y,
a K0ja HHUCY HYXXHO IpPaBHOT Kapakrepa. be3 o03mpa Ha mpupoxy IaTor akTa M
JaTe WHCTHTYyNHje, oBaj pan Hactoju na mokaxke maa EKJBII m ommyxe ECJBIL
nMajy 3HadajHy yJory y KOHCTHTYIHOHAIH3AIMjH NPABHUX MOpEIaKa EBPOICKUX
Jp>KaBa.
Kmbyune peunm: EBporcku cyn 3a Jpyacka mpaBa; EBporicka KOHBEHIHja O
JbyACcKMM mpaBuMma; Jbyzacka mpaBa um ciobone; YcTaBHU CyZ;
Materia constitutionis; Koncturynunonanusarmuja.
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FILLING LEGAL GAPS IN LAW SYSTEMS THROUGH THE
DECISIONS OF INTERNATIONAL COURTS, EQUALITY BODIES
AND OMBUDSMAN INSTITUTIONS

In a state of law, legal gaps are usually filled by constitutional amendments,
enactment of new laws or amendments to laws. It is very difficult for a country to
fulfill the necessary conditions for a new constitution. It also takes a long time for
laws to be passed by parliaments.

The subject of this study is to demonstrate with concrete examples how a legal
gap can be filled not only by legislation but also by the decisions of international
courts, equality bodies and ombudsman institutions. For example, in countries
generally, rights and principles such as the right to be forgotten and the principle
of legal certainty have been analysed in the decisions of the constitutional courts
and ombudsman institutions and put into practice by administrative authorities
before they were included in the constitution and laws.

The aim of this study is to show that even institutions such as the ombudsman,
which issue only advisory decisions, may change the practices of administrative
authorities in a country. From an international perspective, EU Council Directives,
the EU Charter of Fundamental Rights, judgments of the Court of Justice of the
EU and the ECtHR directly or indirectly fill the gaps in domestic law.

The point that we would like to emphasise in this study is that the decisions of
such institutions, especially on human rights or human rights related issues, can
influence over time, even the decisions of the high courts of that country.

The issue of ensuring integrity can be analyzed in two parts: Ensuring integrity in
international law or ensuring integrity in national law. However, this article will
not limit the subject to ensuring only national or international integrity. Because,
in our opinion, the binding judgments of the Court of Justice of the EU in terms of
international law are implemented in the EU member states, and these countries
are already integrated. Countries that accept the jurisdiction of the ECtHR also
ensure integration in practice in line with the decisions of this high court.

In conclusion, this study will provide examples showing that, before the laws are
drafted and put into effect, legal gaps, especially in administrative law, which is
case law, can be satisfactorily filled through the decisions of international high
courts, the decisions of equality bodies in countries and non-binding advisory
decisions of ombudsman institutions.

Keywords: Legal gap; High courts; Equality bodies; Ombudsman; Integrity.
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IIpogp. dp 3opan Jlonuap”
[IpaBuu daxynrer YHuBep3urera y HoBom Cany
3AIITUTA TPABAHA Ol hYTAIbA YIIPABE

Uucturyr hyrama ynpaBe Beh nerneHHjamMa TpencTaB/hba BaskaH BHI 3aIITHTE
rpahana o HeeuKacHOr pajxa yHpaBHE BJAaCTH, KOjHU CTpaHKama  IIpyxka
MoryhHoCT na u3jaBe kajnlOy WIM MOKPEHY YIPaBHU CIOp y CIyd4ajy ako WM
OpraHM ymnpaBe HE OJroBOpe Ha 3axTeB Yy 3aKoHCKoM poky. lllta Buime, y
yIOpEeTHUM  3aKOHOJABCTBMMa NPUCYTHA j€  JlaHac TEHJCHIMja JaBamba
MO3UTHBHOT 3HAauekha OBOM MHCTHTYTY, NpeMa KOMe ce Yy Cllydajy Kaja opras
yIpaBe He OJrOBOPH Ha 3aXTEB CTPAHKE Y 3aKOHCKOM POKY cMaTpa Jia je CTpaHKa
CTeKJIa TIPaBO paiyd YHjer OCTBApPHUBAakE je TOMHET 3aXTeB. 3a pa3iHKy Of
yHopexHor 3aKkoHonaBcTBa y Penyomumm CpOuju je mocineqmixX HeKOJIUKO TOAMHA
JOIIIIO A0 IojaBe 3j10ynorpebe mHCTUTyTa hyTama ympase, Koja ce oriena y
MOJHOWIECHY BEIMKOT Opoja 3axTeBa KOjH YBEIHKO IpeBasmiaze MoryhHocTtn
OopraHa ympaBe Ia OJIrOBOPE y 3aKOHCKOM POKY HMCKJbYYHMBO Yy IHJbY Bolema
YIPaBHOT MOCTYNKA M YHPaBHOT CHOpPA pagyl HaulaTe TPOIIKOBA mocTymka. OBa
mojaBa je MOCeOHO U3paKeHa y IMOJCIUHMM YIPAaBHUM O0JIACTHMA, IOMYT:
JOCTYITHOCTH HWH(OpMaIija 0] jaBHOT 3Hayaja, OCTBapUBarba Pa3IMIUTUX IpaBa
U3 TEH3HMJCKOT M HMHBAIUJICKOI OCHIYpama, COLMjajHe 3alliTUTe W Ci. 300r
MMOKpEeTakha MHOMOOPOJHUX YIPaBHUX CIOPOBa 300T hiyTama ymnpase, 4duju je Opoj
oBe roauHe Jnocturao 4ak 80% oj yKymHOr Opoja HOBONPHMJBCHUX NpeaMeTa
VYmpaBHOr cyzna, HE caMO Ja je 3HadajHO yMameHa MOTYNHOCT OCTBapHBame
cyncke 3amrute rpahaHa y OpojHHM ympaBHEM oOnacThMa, Kao U MoryhHocT
cyhema y pazymMHOM poKy, Beh ce m3aBajamy W 3HauajHa OyIIETCKa CpeACTBa 3a
HaKHaIy TPOIIKOBA 3a 3aCTyName CTPaHaKa, Koja Cy caMO y IPETXOAHO] TOIUHU
m3HOocWia mpeko metr wmmianoHa EYP-a. Tume je mHcTHTYT hyTama ympaBe
(aKTHYKH ¥ MPECTA0 J1a CIIY>KH CBOjOj OCHOBHOj CBPCH.
Peweme 3a oBy nojaBy 61 Tpebasio TPaKUTH y IPABUIHO] U JAOCIEIHOj IPUMEHU
3aKOHCKHMX IIPaBMiIa O TPOIIKOBMMA MOCTyNKa. HauMe, NpUIIMKOM O/JTy4nBama O
3axTeBY 3a HAKHAJy TPOLIKOBA MOCTYIKa Tpebajao OM BOAWUTH padyHa HE camo O
o/penOu 3aKOHA O OIIITEM YIIPABHOM MOCTYIKY KOjOM je MPOMUCAHO IPABUIIO Ja
TPOIIKOBE MOCTYIKA y CAyd4ajy Kajaa xamda Oyae yCBOjeHA CHOCH TNPBOCTECIICHU
opraH (wian 85. craB 6), Beh U 1a TPOIIKOBE TOCTyNKa 3a 3acCTyMName CTPAHKE
YMHE CaMO OHM KOjU Cy HEONXOJHM M ompasiaHu (wiaH 84). Jlakie, myKHOCT
JPYrOCTENEHOT OpraHa ylpaBe U YTNPaBHOT CyAa je /a MPWINKOM OIy4HBamy O
3aXTeBY 3a HAaKHa/Jy TPOIIKOBAa 32 3acTyIlambe CTPaHKE YBEK jaCHO o0pasiioxke
300T yera KOHKPETHE TPOIIKOBE 32 3aCTYNAmE CTPAHKE cMaTpajy OIpaBAaHUM
WIN HEONpaB/JIaHUM, OJJHOCHO HEOIIXOJHUM WM HEemoTpeOHuM, Bogehu npu Tome
pauyHa o craBoBHMa EBpoICKOT cyna 3a JpyJCKa mpaBa O 3J10yHoTpeOH mpasa.
Camo y TOM ciy4ajy WHCTHTYT hyrama ymnpaBe he Mohm W majbe ma CIyXKUTH
CBOjOj OCHOBHOj CBpCH, 3aITUTH CTpaHaka oOJ HeOJIarOBpEMEHOT YHUHEHha
ynpaBHe BiacTH, a rpahanm he Omrtm 3amruheHn o HENOTPEeOHOT TpoOIIeHa
3Ha4YajHUX OYUETCKHUX CpelICTaBa CyIIPOTHO jaBHO] CBPCH.
Kibyune peun: Yrpasa; Opranu ynpase; YpaBHu criop; HyTame ynpase.
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PROTECTING CITIZENS FROM THE SILENCE OF THE
ADMINISTRATION

The silence of the administration is an essential legal institute that has been
protecting the citizens from the inefficient work of administrative authorities for
decades. It allows citizens to file a complaint or start an administrative procedure
against administrative authorities if they fail to respond to citizens's claims within
the stipulated time limit. Moreover, comparative legal systems nowadays tend to
assign positive effects to this institute. Namely, when an administrative organ fails
to respond to a party's claim within the stipulated timeframe, that party is deemed
to have acquired the right they sought in the original claim. Unlike in comparative
legal systems, in the Republic of Serbia, instances of abuse of the institute of the
silence of administration began occurring: claims are filed in huge numbers, far
exceeding the capacities of the administrative bodies to respond in a timely
manner, primarily for the purpose of initiating administrative procedure, which
would eventually result in collecting court costs. This is particularly evident in
specific administrative areas such as access to public information, acquiring
retirement and insurance rights, and social benefits. The rising number of lawsuits
on the grounds of administrative silence, which make up as much as 80% of the
newly filed lawsuits before the Administrative Court this year alone, considerably
minimizes the chances of achieving court protection of the citizens in many
administrative matters, reduces the likelihood of completing a procedure within a
reasonable time and exhausts considerable monetary resources, which in the last
year alone exceeded 5 million EUR. Hence, the institute of the silence of the
administration practically ceased to serve its original purpose.

The solution for this situation lies in the correct and consistent application of legal
rules pertaining to procedure costs. Namely, when deciding on the claim for court
costs, the court should consult provisions of the Law on General Administrative
Procedure, stipulating that, in case of a successful claim, the first-instance
administrative organ will bear the court cost (article 85. paragraph 6) and that the
winning party will only be awarded necessary and reasonable costs incurred in
representation in court proceedings (article 84). Therefore, the second-instance
administrative organ's duty is to clearly state the reasons behind its decision on
awarding such costs, taking into account the position of the European Court of
Human Rights on matters of abuse of rights. Only in that case will the institute of
the silence of the administration continue to serve its purpose-the protection of
citizens from untimely actions of administrative authorities and the waste of public
funds contrary to public needs.

Keywords: Administration; Administrative organs; Administrative procedure;

The silence of the administration.
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YIAK/UDC 342.5
Ipogp. Op Apacan T'oyescku”
[IpaBuu daxynrer ,Jyctuanjan [Ipeu* Yuusepsurera ,,CB. Kupun u Metonuj“ y
Ckompy, Perrybnmka CjeBepra Makenonuja

HN3A30BU CTPATELIKOI' HAIIUOHAJIHOI' PA3BOJA PEIIYBJIUKE
CJEBEPHE MAKEJIOHHUJE
KBAJIMTATHBHA NPAaBHA aHA/IN3A CcTyaHje ciaydaja Penyouuke CjeBepHe
Makenonuje

Pan mpecraBiba KBaJMTATHBHY CTY/Hjy, NMPUMEHOM IMpaBHE aHaiM3e OCHOBA
JIOHOIlICHa HAIMOHANHE pa3BojHe cTpareruwje y Penyomaumum CjeBepHa
Makenonuja. Pag obpaljyje mpaBHe HaJJISKHOCTH HOCHIALA APKABHE BIACTH U
BHUXO0BE KallalMTeTe 32 JOHOIICHE HAIMOHAJIHUX CTPATEIIKUX JOKyMeHarta
Ckynmruae Penyommke CjeBeprne Maxkenonuje, Birane u nmoteHnujanHy yiory u
orpannyera [lpencennuka npxase. 3aTuM, pax oOpahyje cnenuduuHe H3a30Be
MYJITH CEKTOPCKOI O0yXBaTa HAMOHAIHOI pa3Boja M capalgme ca JIOKAJHOM
camoympaBoM. [pyru ¢Gokyc paga cy MOJEIH MeXaHH3aMa KoopAauHamuje Melhy
OpraHa BJIACTH ca IPYrMM YHHUTEJbMMA y MPOLECHMa HALMOHAIHOT pa3Boja, Te
paa u3ake MOJENIe XOPH30HTAIHE KOOPIMHAIMja: MOCTOjaHUX Tjesa, al-XOK
Tjena U ONIKje UHTPA-CEKTOPCKE capaliibe; U MOJIelie BEPTHKAJIHE KOMYHHKALU]e
u3Mel)y Biage W opraHa JAp)KaBHE yIpaBe ca APYIITBCHHM YHHHOIMMA IOIYT
opraHu3aija NMBUIHOT ApyiTea. Tpehu ¢okyc pana je aHagu3a cTpareruje Kako
MeXaHM3Ma 3a KOOpIWHAIMjy M o00e30ehera KOXEpEeHTHHX jaBHHX pPa3BOjJHUX
TIOJIUTHKA.

Kmbyune peun: Crpareruja, CTpaTeIIKi HAIMOHAIHU Pa3B0j, KOOPIMHALMjA jaB-

HHX TIOJIUTHKA.

CHALLENGES OF STRATEGIC NATIONAL DEVELOPMENT
Qualitative Legal Analysis in the Case Study of the Republic of North
Macedonia

The Paper is a qualitative study, applying legal analysis of competencies in
developing and adopting a national development strategy in the Republic of North
Macedonia. The Paper addresses legal competencies of state actors and their
capacities for adopting national strategic documents: parliament, government and
potential role and limitations of the chief of state. Furthermore, the paper
overviews the challenges of multisectoral scope of national development and
collaboration with local government. Second focus in the paper is given on
coordination mechanisms between central authorities with social partners such as
models of horizontal coordination: permanent bodies, ad-hoc bodies and forms of
intra-sectoral collaboration; and models of vertical coordination between the
government and civil society organizations. Third focus of the paper is an analysis
of strategies as mechanism for coordination and provision of coherent public
development policies.

Key words: Strategy, strategic national development, coordination of public

policies.

* dragangocevski@gmail.com

64



VIK/UDC 35.077.3
364
Ipogh. dOp Byx Lyyuh™
[IpaBHu daxynrer YHuBep3urera y beorpamy

(Y)CKPARUBAILE I[IPABA HA IIOMOR U HET'Y IPYTOTI JIMIIA —
OI'PAHUYEHA PETPOAKTUBHOCT PEHIEIHA

[IpaBo Ha momoh u Hery Apyror Juia npuiajia JUIUMa Kojuma je 300T pupoe u
TEXUHE CTama IMOBpele WM 0OJIECTH, OJHOCHO 300T TEJECHOT WM CEH30PHOT
omrehieha, MHTENEKTYaIHUX MOTEIIKoha WM MpoMeHa y 3/paBCTBEHOM CTamby
norpeOHa TOMOh W Hera JApyror JiMia Kako OW 3aJ0BOJBHMIIM CBOjeé OCHOBHE
xuBoTHe motpede. To mpaBo ce y PenyOmumnu CpOuju ocTBapyje Kao jeIHO OJ
IpaBa MPOUCTEKJINX U3 MIEH3UjCKOT U MHBAIIUJICKOT OCHTI'Ypamba (32 OCUTYpaHHKE U
KOPHCHHKE IIeH3HWja), a y CiIydajy Aa HEKO JIMIE He MOXE Ja OCTBapH HOMEHYTO
IpaBo 10 TOM NPAaBHOM OCHOBY, OHJA My C€ IpyKa Kao BHJ COLMjaJHEe 3aIUTHTE.
[Mponucu koju ypelyjy oBO mIpaBo He NMpH3HAjy T'a OA TPEHYTKa OJ Kaa Cy ce
CTEKJIM YCJOBH 3a OCTBapHBame OBOT mpaBa. Hamme, 3aKOH O ICH3HMjCKOM H
MHBATMIICKOM OCHTYpamy NpHU3HAje MPaBO HA HOBYaHY HaKHAIY 3a IOMON W Hery
JpYTOr JIMIa OJ JaHa MOJHOIICHKA 3aXTeBa 32 BErOBO OCTBApUBAaILe, a HajpaHHje
IIECT MECEIU Mpe TOT JaHa. 3aKOH O COI[HMjaJiHOj 3allITUTH je joir kpyhu, Te mpaBo
Ha JIoJIaTak 3a moMoh u Hery Ipyror juia U mpaBo Ha yBehaHu qogatak 3a momoh
W HeTy JPYror JHLa NpU3Haje O]l JaHa MOJHOIICHA 3aXTeBa aKO Cy Y MOMEHTY
MOJIHOIIICHA 3aXTeBa HCIYHEHH YCIIOBH 3a NMpU3HaBame mpaa. CMarpamo na je
3aKOHOJABall Tpedano Ja Npu3HAa MMPaBo Ha NMOMON M HEry Ipyror JMmna of
TPEHYTKa KaJ Cy C€ CTEKIH YCIIOBH 3a EHETOBO OCTBapHBAaE, TO jeCT, OX KaJ je
JUIE KOjeM Ce OHO MpH3Haje M3TyOmIo CIOCOOHOCT a caMocTanHo, 0e3 Tyhe
moMohm wm Here, 3aJoBOJhaBa CBOjé OCHOBHE JKHMBOTHE MoTpebe, Oe3 o03mpa
KOJIMKO BpEMEHa je MpOTeKNII0 W3Mel)y HacTynmama TOI YCIOBa M IOKpETama
MOCTYIIKA 32 MpU3Hambe paBa. JpxuMo na Ou TO Tpedano YYWHHUTH 3aTO IITO je
ped o IHIMMa Koja Cliajiajy y HajpamHBHje TPpyIe, KOja ce He MOTY CaMOCTAIlHO O
ceOu crapaTu, HApOYUTO aKO je Ped O OHUM ocodama Koje OCTBapyjy OBO IPaBo
Kao BUJ colgjanHe 3amrtute. [10CTOju 3HaYajHa BepoBaTHONA Ja JHIA Y TaKBOj
CUTYallWjH, Kao U JIMIIA Ha KOje TepeT Bohewa pauyHa o bHUMa najHe, Hehe outu y
MIPWIKIIM JIa TPaBOBPEMEHO ca3Hajy 3a MoryhHoct poOujama OBOI' BHJIa HOBYAaHE
nomohu. 3akoHO/aBall je TO HMMIUIMIMTHO W IPU3HAO MPOIMCABIIM A3 ce
MOCTYIAK 3a NpU3HaBamke MpaBa Ha JIoJarak 3a MoMoh W Hery Apyror Jiuia, Kao
BUJl COLMjalHE 3aIITHTE, MOXE IOKPEHYTH W MO CIYKOCHO] HyKHOCTH.
3akoHozAaBal je Tpebano Ja ypenu OBY CHUTYalMjy TaKO Ja Ce HaBEACHO IPaBo
CTHYE MO CHJIM 3aKOHA, T€ Jla C€ TO HAKHAJHO CaMO KOHCTAaTyje JeKIapaTHBHUM
yIpaBHUM aKTOM, KOju OM NPOM3BOJHO JIEjCTBa O JaHa KaJl je juie 3aHemohaiuo
y MEpH Jla My ce JIaTO IPaBO MO’Ke NPHU3HATH. Y CIydajy Jia je 3aKOHoJaBal OMo
3a0pHHYT Yy TIOIJIeAly HauyMHa JIOKa3MBamba TPEHYTKAa MCIyHmhEmha ycioBa 3a
CTUIAF€ OBOT TIpaBa (a Koje OM ce MOTJIO JOKa3WBAaTH Ha pa3IUuWTe HAYMHE —
Hala3nuMa Jiekapa, OOJTHHYKUM M3BElITajuMa, I0Ka3uMa o miahamby ycTaHOBa HIIH
JUIA 3a ycIuyre NMpyXama MOMONM M Here), Morao je Ja mponume na he ce y
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OJICYCTBY [I0Ka3a O paHMjeM HacTylamy YCJIOBa 3a OCTBAapUBAamE IIpaBa, OHO

MIPU3HATH Ol TPEHYTKA MMOKPETarka MOCTYIKA.

Kibyune peun: IlpaBo Ha momoh m Hery apyror jiuma; JlekmapaTuBHH YIpaBHA
aKkTH; PeTpoakTUBHOCT.

DENIAL OF THE RIGHT TO ASSISTANCE AND CARE OF ANOTHER
PERSON-LIMITED RETROACTIVITY OF THE DECISION

The right to the assistance and care of another person belongs to persons who, due to
the nature and severity of their injury or illness, i.e., due to physical or sensory
impairment, intellectual difficulties or changes in health, need the assistance and care
of another person in order to meet their basic needs. This right is recognized in the
Republic of Serbia as one of the rights derived from pension and disability insurance
(for insured persons and pension beneficiaries) or, in the event that a person cannot
realize the said right on that legal basis, as a form of social protection. The regulations
governing this right do not recognize it from the moment the conditions for its
realization have been met. Namely, the Law on Pension and Disability Insurance
recognizes the right to financial compensation for the assistance and care of another
person from the date of submission of the request for its recognition or, at the earliest,
six months before that day. The Law on Social Protection is even stricter. The right to
an allowance for the assistance and care of another person and the right to an increased
allowance for the assistance and care of another person are recognized from the date of
submission of the application if the conditions for recognition of the right were met at
the time of application submission. We believe that the legislator should have
recognized the right to the assistance and care of another person from the moment the
conditions for its recognition were met, i.e., from the time the person to whom it is
recognized lost the ability to independently, without the assistance and care of others,
satisfy his/her basic needs, regardless of how much time passed between the
occurrence of that condition and the initiation of the procedure for recognition of the
right. We believe that this should be done because we are dealing with persons who
belong to the most vulnerable groups, who cannot take care of themselves
independently, especially if we are talking about those persons who exercise this right
as a form of social protection. There is a significant probability that persons in such a
situation, as well as persons on whom the burden of taking care of them falls, will not
have the chance to be timely informed about the possibility of receiving this type of
financial assistance. The legislator implicitly recognized this by prescribing that the
procedure for recognizing the right to an allowance for assistance and care of another
person, as a form of social protection, can be initiated ex officio. The legislator should
have regulated this situation so that the said right is acquired ex lege, and that it is
subsequently only recognized by a declarative administrative act, which would
produce effects from the day when the person became incapacitated to the extent that
the given right could be recognized. In the event that the legislator was concerned
about the manner of proving the moment of fulfillment of the conditions for acquiring
this right (which could be proven in different ways - doctor's findings, hospital reports,
evidence of payment of institutions or persons providing assistance and care services),
it could have prescribed that in the absence of evidence that conditions for recognizing
the right have been met earlier, the right would be recognized from the moment the
procedure was initiated.

Keywords: Right to assistance and care of another person; Declarative administrative

acts; Retroactivity.
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IIpogp. Op Hesenro Bparseus”
DakynTeT MOJIMTHYKAX Hayka YHUBep3uTeTa y bamoj Jlymm

AHAJIN3A ITPUMIEHE EBPOIICKE ITOBEJBE O JIOKAJIHOJ
CAMOYIIPABU V PEITYBJIMIIA CPIICKOJ

EBporicka moBesba 0 j0kaiaHoj camoympasu (engl. European Charter of Local-Self
Government) - y mamem Tekcty IloBesba je kibyunn aokymeHt Casjera Espore
noHeceH 15. oktoOpa 1985. roamue, a Ha cHary crymuo 1. cemremOpa 1988.
roauHe. Patudukosana je ox crpane cBux 47 3emasba wianuia Casjera EBpore.
IloBespa je mpojekToBasa CTaHAapAe 3a HAjBaKHHjE CETMEHTE JIOKAJIHEe
caMOylpaBe Kao INTO Cy TIIO3UTUBHONPABHM TPETMaH OIHOCHO KOHIEMNT,
OpraHu3aIyja, KOHTpoJa, HHAHCHPAE, OJHOC MIPeMa IIEHTPATHOj BIACTH, H JIp.
HaBenenn cranmapay AONpHHOCE pas3BOjy, ald M JEMOKPAaTH3ALM]H JIOKATHE
camoynpase. [loBesba CyIITHHCKHM CXBaTa JIOKAJIHY CaMOYINpaBy Kao EIEMEHT
JCLECHTpaln3alje BIaCTH M JeMOKpaTH3aluje ApymrTBa. [loBesba He caipxu
Npely3al ¥ yHUBep3aJlaH, a joll Mabe jeIMHCTBeH Mozen, Beh naje ommura Havena
JoKajmHe camoynpaBe. Hauenga cy IOBOJBHO WIMpOKAa @ 3€MJbE MOTIHCHHIE
u3rpaje HalMOHAJIHO MpPENO3HATJbUBE M clenupUuHEe MoOJese JIOKajHe
camoympaBe, KOju he WImak yBakaBaTH HCTE JEMOKpATCKE MPUHIMUIE OJHOCHO
YYMHUTH 3aKOHMTHM OHO IITO C€ JaHac cMaTrpa CTaHJap/ioM Yy OBOj OO0JacTH.
Bocua u Xepuerosuna je 12.07. 2002. rogune patuduroBana [loBespy, a ucTa je
crymmna Ha cHary Ol. 11. 2002. rommae umMme ce u o0aBe3ajla Ha FHCHY
UMIUTeMeHTanyjy. Basba Harmacuth, nma je mpema YcraBy buX m JlejroHckoM
MHPOBHOM CIIOpa3yMy JIOKaJIHA CaMOYIIpaBa y HAJUIC)KHOCTH EHTHTETa. Y TOM
cmucity, Penmybnnka Cpricka ©Ma 1paBo Jja ypeau CBOjy JOKaJIHY CaMOYIIPaBy aju
u na je yckmamu ca IloBersom. [Ipenmmer pana je Anamusza mpuMmjeHe I[loBesse y
Penyomuuu  Cpnckoj. Y pagy je HCTpakeH HHUBO OJHOCHO — CTEleH
nmiuteMenTanpje [loBesbe y JoKamHO] camoymnpaBu y PemyOmunu Cprickoj mo
BEHUM KJbYYHHM IIapamMeTpuMa. Y HCTPaXHBamy C€ KOPHCTH YIOpETHONpaBHA
METO/[a Ka0 OCHOBHa, a Ouhe kopuihicHe ¥ METO/Ia aHAIKM3€e cajpxKaja, HCTOPHjCKa
MeTOJla, KBaJHUTATHBHA METOJa ca OMHApHMM HHIMKAaTOpPHMa M METoja IpaBHE
CHHTE3E.
Kibyuyne pujeun: EBporicka moBeska O JIOKallHOj camoympaBw;, [lpuHIwM
EBporicke moBesbe 0 JOKaJNHOj camoympasu; JlokamHa
camoynpasa; JleneHTpain3anyja 1 JIOKaJIHa BJIAcT.

ANALYSIS OF THE APPLICATION OF THE EUROPEAN CHARTER ON
LOCAL SELF-GOVERNMENT IN THE REPUBLIC OF SRPSKA

European Charter of Local Self-Government - hereinafter referred to as the
Charter is a key document of the Council of Europe adopted on October 15, 1985,
which entered into force on September 1, 1988. It was ratified by all 47 member
states of the Council of Europe. The Charter projected standards for the most
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important segments of local self-government, such as positive legal position, i.e.,
concept, organization, control, financing, relationship with the central government,
etc. The above standards contribute to the development and democratization of
local self-government. The Charter fundamentally understands local self-
government as an element of decentralization of power and democratization of
society. The Charter does not contain a precise and universal, much less a unique
model, but provides general principles of local self-government. The principles are
broad enough for the signatory countries to build nationally recognizable and
specific models of local self-government, which will still respect the same
democratic principles, making legal what is considered the standard in this area
today. Bosnia and Herzegovina ratified the Charter on July 12, 2002. It entered
into force on November 1, 2002, thereby committing itself to its implementation.
It should be emphasized that, according to the Constitution of Boshia and
Herzegovina and the Dayton Peace Agreement, local self-government is under the
jurisdiction of the entities. In this sense, the Republic of Srpska has the right to
regulate its local self-government and harmonize it with the Charter. The subject
of the paper is the analysis of the implementation of the Charter in the Republic of
Srpska. The paper investigates the level or degree of implementation of the
Charter in local self-government in the Republic of Srpska according to its key
parameters. The comparative legal method is used as the basic method in the
research, and the method of content analysis, the historical method, the qualitative
method with binary indicators, and the method of legal synthesis will also be used.
Keywords: European Charter on Local Self-Government; Principles of the

European Charter on Local Self-Government; Local self-government;

Decentralization; Local power.
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Ipogp. Op Munow Ipuya”
[IpaBHu daxynrer YHuBep3urera y Humry

ITPABOTBOPAYKHA U3BOPHU

Hame je rnexminTte na mpaBHU mopenak uma ciienehy cTpykrypy: a) OcHOBHH
(rpaIMBHHU) €HTUTETH NPABHOI MopeTKa: 1) mpaBHH Cy0jeKT, 2) CyOjeKTUBHO
npaBo, 3) mpaBHa IY)XHOCT, 4) mpaBHU 00jeKT (TpeaMeT); 5) MpaBHU akT, 6)
IIpaBHA pajmka, 7) IpaBHE UUECHUIE. Y OJHOCY Ha MpaBHU MOpeNaK, CBU
MIOMEHYTH €JIEMEHTH MMajy jeJHaK (KOHCTHTYTHBHHU) 3Hayaj, ma Ou Omiio mocse
MOTPEIIHO TOMEHYTEe eJIeMEHTE CMEUITaTH y XHjepapXujcKy Tabery jep Ou To
O0mno ucTO Kao Kama OM ce y CMHCIy JbyJACKOTa OpraHM3Ma OICHHUBAIO
MIPEBAcXO/ACTBO JIECHE PyKE y OJHOCY Ha JIEBYy PYKy HJIM KpPBHOT CHCTEMa y
OJHOCY Ha HEpPBHU cucteM UTA.; 60) Marepuja nmpaBHOr ypehuBama: npasHa
nobpa m mpaBHHM uHTepecH; B) IIpaBoTBOpaukm H3BOpPH: CiI00OAHA BOJBA,
pasyMcKa HMHTEpHpeTanyja NMpaBHUX HOPMH M TNPABHUX IPHHIINIA, ITOJUTHYKA
OIIeHa IIEJIUCXOJHOCTH M yMpaBHA OlleHa IeaucxonHocty; r) O0Juum npaBHOT
ypehuBama: HemocpenHH AMHAMMYKH: OIIITH NPAaBHU aKTH, WHIUBHUAYaIHH
NPaBHU aKTH U TpaBHE paJibe, HEMOCPEIHH CTATHYKH: NPaBHU IPUHIMIIH,
IIpaBHE HOpMe, NMPaBHU CTAHAAPAU U BHINM CTATHYKHU: NPaBHE CTBApH, IIPaBHE
CUTyallWje U MPaBHU MHCTUTYTH. [IpaBOTBOpAUKM M3BOPU CAYMIbaBajy YHYTapHy
KOHLENIMjy MpPaBHUX akarta ¥ TMpaBHUX paglbu y TMPaBHOM MOPETKYy U
IIPE/ICTaBIbajy MaTepHjaliHe N3BOPE NIPaBa Ha CTPaHU cy0jeKara IpaBHOT TOPETKA.
@OyHKINOHUCAKE MIPABHOT MTOPETKA HE MOXE CE 3aja3HTH NMUPAMHUIATHUM TOKOM
CTBapama M MPUMEHE OIIITHX MMPAaBHUX HOPMH Kao "(opManHuX u3Bopa mpasa’,
nmajyhu y BHAy fAa NpUHOMN 3aKOHHUTOCTH y MaTEepHjalHOM CMHCIY HHje
npeoBnalyjyhu y cBUM o0iacTMa IpaBHOT MOpeTKa. MaTepHjarHo MpaBo cTBapa
ce M BaH MHCTHUTYLMOHAJIHOI TNOPETKAa jaBHE BJACTH, Kao JENATHOCT KOja He
NPE/ICTaBJba KOHKPETH3alM]y 3aKOHCKMX HOPMH Kao pErylaTHBHHX IPaBHUX
CTaBOBa — Yy MOJAPY4Y]y CJI00OJIHE BOJbE M NPHBATHOT MHTEpPECA Yy arcCOJIyTHOM
cmucity. C apyre crpaHe, HHCTUTYHOHAIHHU MOPEJaK Ap)KaBHE BJIACTH j€ HYIKHO
LIMPY Y OHOCY Ha MaTEePHjaHO (3aKOHCKO) MpaBo, MMajyhu y BUIY HOJIUTHYKY
JITIaTHOCT AP>KaBHUX OpraHa Koja Moxe Ja Oy/ie U M3HaJl 3aKOHA.
Kmbyune peun: PanmonanHa wuHTepnperanuja NpaBHUX NPAaBHUX HOPMH U
npaBHUX npuHIMNa; [lonuTHuka oOmeHa IEIMCXOIHOCTH;
CrnoboHa Bosba; YTIpaBHa OIEHA EIUCXOJHOCTH.

THE LAW-MAKING SOURCES

In the author’s opinion, a legal order has the following structure: 1) basic
(constituent) entities of a legal order, including: a) a legal subject; b) subjective
rights; c) a legal duty; d) a legal object (subject-matter); e) a legal act; f) state
action; g) legal action; and f) legal facts; all these elements have an equal
(constitutive) significance in a legal order, and it would be entirely wrong to put
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them in a hierarchical chart; 2) the subject matter of legal regulation, including:
legal goods (assets) and legal interests; 3) the law-making sources, including:
rational interpretation of legal norms and legal principles, political assessment of
expediency, and free will and administrative assessment of expediency; 4) the
forms of legal regulation, including: a) direct dynamic forms: general legal acts,
individual legal acts, state actions, and legal actions; b) direct static forms: legal
principles, legal norms and legal standards; and c) higher static (legal-science)
forms: legal matters, legal situations and legal institutes. Law-making sources
reflect the subject matter of a legal order in the process of creating and applying
the law, determining the causa (rationale) of its action. The functioning of a legal
order cannot be precluded by a pyramidal course of creation and application of
general legal norms as “formal legal sources”, bearing in mind that the principle of
legality in the material sense is dominant in all areas of a legal order. Substantive
law may also be created outside the institutional order of public authorities as an
activity that does not represent a concretization of legal norms as regulating legal
attitudes in the area of free will and private interest in the absolute sense. On the
other hand, the institutional order of public authorities is necessarily broader
compared to substantive (statutory) law, bearing in mind the political activities of
state authorities that can also be above the law.
Keywords: Rational interpretation of legal norms and legal principles; Political
assessment of expediency; Free will and administrative assessment of
expediency.
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PRAVNA POMOC U UPRAVNIM STVARIMA: STANJE I PERSPEKTIVE

U skladu sa pravilima upravnog prava, a posebno nacelom zakonitosti, svaki
upravni organ moze vrsiti samo one poslove i zadatke za koje je izri¢ito nadlezan.
To se posebno odnosi na one poslove i zadatke kod kojih upravni organ postupa
autoritativno. Ipak, vrse¢i poslove i zadatke iz svoje nadleznosti upravni organi
ponekad dolaze u situacije u kojima ne mogu sami izvrsiti odredene procesne
radnje te im je potrebna pomo¢ drugih organa. Organi ¢ija se pomo¢ trazi mogu
biti domadi ili strani. Pod pojmom pravne pomoéi u upravnom stvarima
podrazumjevamo pruzanje odredene upravne radnje jednog upravnog organa
drugome upravnom organu. Pruzanje pravne pomo¢i u nacionalnim okvirima, tj.
od strane domacih organa je propisana pozitivhim zakonodavstvom, prije svega
zakonima o upravnom postupku. Ona obuhvata, prije svega, izvodenje dokaza i
pribavljanje dokumenata. I dok je pravna pomo¢ u nacionalnim okvirima relativno
jasno normirana postoje znacajne nedoumice u pogledu pruzanja pravne pomoci
sa elementom inostranosti, odnosno pravne pomo¢i na zamolbu stranog upravnog
organa. Ova vrsta pravne pomoc¢i obuhvata mnogo Siri 1 kompleksniji obim radnji,
a prije svega dostavljanje pismena u inostranstvo, pribavljanje isprava ili
dokumenata u posjedu strane vlasti ili lica izvan drzave, izvodenje dokaza,
priznanja i izvrSenja stranih upravnih odluka. Pravna pomo¢ u upravnim stvarima
je manje razvijena u odnosu na pravnu pomo¢ u krivicnim, gradanskim i
trgovackim stvarima. Medutim, s obzirom na proces globalizacije i intenziviranog
kretanja stanovni$tva pitanje pruzanja pravne pomoc¢i sa elementom inostranosti u
upravnim stvarima postaje sve znacajnije i potrebno je istom ozbiljnije pristupiti.
Naime, navedeni procesi su u zna¢ajnoj mjeri utjecali na internacionalizaciju
pravnih odnosa, ukljuéivsi i upravno-pravne odnose. U okviru Vije¢a Evrope
donesene su dvije konvencije (Evropska konvencija o dostavljanju u inostranstvo
dokumenata u vezi sa upravnim stvarima od 24. novembra 1977. godine i
Evropska konvencija o prikupljanju informacija i dokaza u inostranstvu u
upravnim stvarima od 15. marta 1978. godine) koje, barem u odredenom obliku,
reguliSu neke aspekte pravne pomoc¢i sa elelemtom inostranosti u upravnim
stvarima.

Kljuéne rijeci: Pravna pomo¢, Pravna pomo¢ u upravnim stvarima; Upravni akt;

Dostavljanje dokumenata, Pribavljanje informacija i dokaza.
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LEGAL ASSISTANCE IN ADMINISTRATIVE MATTERS:
CURRENT SITUATION AND PERSPECTIVES

In accordance with the principles of administrative law, especially the principle of
legality, every administrative body is authorized to perform only those tasks and
duties for which it has explicit competence. This applies particularly to tasks and
duties in which the administrative body acts authoritatively. However, while
carrying out tasks and duties within their jurisdiction, administrative bodies
sometimes encounter situations where they cannot independently perform certain
procedural actions and require the assistance of other authorities. The assisting
authorities may be domestic or foreign. Under the concept of legal assistance in
administrative matters, we understand the provision of a specific administrative
action by one administrative authority to another. The provision of legal assistance
within national boundaries, i.e., by domestic authorities, is regulated by positive
legislation, primarily by laws on administrative procedure. It primarily involves
presenting evidence and obtaining documents. While legal assistance within
national boundaries is relatively clearly regulated, there are significant
uncertainties regarding providing legal assistance with an international element,
i.e., legal assistance at the request of a foreign administrative body. This type of
legal assistance encompasses a much broader and more complex range of actions,
particularly the service of documents abroad, obtaining documents in the
possession of foreign authorities or individuals outside the country, obtaining
evidence, and recognizing and enforcing foreign administrative decisions. Legal
assistance in administrative matters is less developed compared to legal assistance
in criminal, civil, and commercial matters. However, given the processes of
globalization and increased population mobility, the issue of providing legal
assistance with an international element in administrative matters is becoming
increasingly significant, requiring a more serious approach. These processes have
significantly influenced the internationalization of legal relationships, including
administrative relationships. Within the Council of Europe, two conventions have
been adopted (the European Convention on the Service Abroad of Documents in
Administrative Matters, November 24, 1977, and the European Convention on the
Obtaining Abroad of Information and Evidence in Administrative Matters, March
15, 1978) that, at least to some extent, regulate certain aspects of legal assistance
in administrative matters with an international element.
Keywords: Legal assistance; Legal assistance in administrative matters;
Administrative acts; Service of documents; Obtaining of information
and evidence.

72



UDC/YJK 35.077.2:658.71
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[IpaBuu daxynrer YHuBep3urera y Mcrounom CapajeBy

YCMEHA PACIIPABA Y YIIPABHOM CHIOPY Y IPEAMETHUMA
JABHUX HABABKWU - ,,IIPASHUHA“ NJIX HE?

VY pany, ayrop aHaiu3upa NpaBHY 3alITUTY y MOCTYNIMMa jaBHUX HaOaBKH Y
Bocuu u XepueroBuHu, ¢ MOCEOHUM OCBPTOM Ha YNPaBHOCYJCKY 3allITHTy. Y
BE3U Ca THM, HACTOjU ce carjielaTi yIpaBHH CIOpP Yy NPeIMETUMA jaBHUX HaOaBKU
u3 yria (He)oapKaBama ycMeHe pacmpaBe. Aytop 3akipydyje na Cyn bocue u
XepreroBuHE HE OJpXKaBa YCMEHE paclpaBe y MpeAMETHMa KOjU Ce OJHOCE Ha
jaBHe HabaBKe, T€ HACTOjU YTBPIUTHU pa3jiore TaKBOT MOCTyMNama cyna. [Ipenmer
pama je W ympaBHOCYACKA 3aIUTHTa MpaBa y MOCTYNIMMAa jaBHUX HAaOaBKH Yy
3emsbama peruosa: LlpHoj ['opu u XpBatckoj.

Kibyune pujeun: JaBHa HaOaBka; [IpaBHa 3amTuTa; YmpaBHH criop; YcMeHa

pacrmpasa.

ORAL HEARING IN ADMINISTRATIVE DISPUTES IN PUBLIC
PROCUREMENT CASES -"GAP" OR NOT?

In the paper, the author analyzes legal protection in public procurement
procedures in Bosnia and Herzegovina, with special reference to administrative
judicial protection. In this regard, an attempt is made to look at the administrative
dispute in public procurement cases from the point of view of (not) holding an oral
hearing. The author concludes that the Court of Bosnia and Herzegovina does not
hold oral hearings in cases related to public procurement, and tries to determine
the reasons for such court action. The subject of the work is the administrative
judicial protection of rights in public procurement procedures in the countries of
the region: Montenegro and Croatia.

Key words: Public procurement; Legal protection; Administrative dispute; Oral

argument.
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loy. op Jenena Cmaplteeuh*

MHUHHUCTapCTBO 38 HAYYHO-TEXHOJIOIKY Pa3Boj,
BHCOKO 00pa3oBame U HHPOPMAIIMOHO APYIITBO
Pemry6muke Cpricke

CABPEMEHMU N3A30BU JABHE YIIPABE Y BUX -
JUI'NTAJIM3ALIMJA U E-YIIPABA

Bocha u XepueroBuHa ce TPEHYTHO Haja3W Ha JUTUTAIHO] PaCKPCHHMIIM.
Pactp3ana u3mel)y HeonxogHocTH pedopMme y mpolecuMa NpUIpYKUBama Koje
Hamehy kako EBporicka yHMja Tako W yOp3aHM pa3BOj ApYIITBA W IIPUBpPEAE ca
jeAHe cTpaHe W HEMOTYNHOCTH TOCTH3ama IOJMTHYKE YCarJIalleHOCTH O
KJbYYHHM NHTambUMa Koja ce THYY HaJUIe)KHOCTH Yy 0o0NacTh AMruTanusanyje ca
npyre ctpane, buX Beh myxe Bpujeme CTOjU y MjecTy, riiefajyhn Kako permoH
yOp3aHO XBaTa KOpak ca CBHjeToM. JIWTHTaNIM3anrja BUIIE HHUje caMo TpeHa Beh
HYXKHOCT M  HEOIXOJaH MpEAycJoB 3a e(pHUKAaCHH]y, TpPAaHCIAPEHTHH]Y U
C€KOHOMHUYHH]Y jaBHY YIIpaBy Koja he CIy)KHTH Kao CaBPEMEH M CKCIICIAUTHBAH
jaBHE cepBuc rpahana. [lannemmja LoBunl9 je Haj0oJpe TOKa3anma ma je TO
CTBapHOCT, a He camo mpa3Ha ¢(aockyma. Mehyrum, EBporicka komwucuja He
oJlycTaje ol Hamjepe Aa y IpoIlecy MPUAPYX HBamka buX TUrHTamu3aIfjy jaBHE
yrnpaBe MNOAWIHE Ha HUBO JAP)KaBHUX MHCTUTYIHja YHUME CTaBJba CTBApHO
HaJUIe)KHE CHTHUTETCKE W KAHTOHAJIHE WHCTHUTYLHjE y W3Pa3suTO HE3aBHIAaH
T0JI0Kaj, ICTOBPEMEHO MX 03Ha4yaBajyhu npen rpaljaHiMa 1 KOPUCHUIIMMA yCIyra
Kao IIaBHE KpHBIIE 3a OJ0Kay mporeca. Y 0BOj HONUTHYKO] UTpH, HajBehy mITeTy
Tprie rpaljaHu W NpuUBpena KojuMa HHCY HA YCIy3W JUTHTAJIHH CEPBHCH KOjH
JlaHaC MUJIMOHMMA JbYIM Y CBHjETy OJIaKIaBajy »KMBOT M TocioBame. Kana ce
OBOME JIoJla M TEHEepallHO HHM3aK HHMBO JAWTUTAJHE NUCMEHOCTH rpahana u
cIy’)kOCHHKa y jaBHOj yNpaBHW KOjU OM Tpedamm KOPHCTUTH U TPYKATH YCIyTe
myteM E-ympaBe, jacHo je na cy pa3Mjepe u3a30Ba AUTHTAIH3AIM]C jaBHE YIIPaBe y
buX Benuke. Pag anamusupa mocrojehut MO3UTHBHOIPABHU OKBHP y OBOj 00JIaCTH
T€ BPIIM YNOPEIHY aHaIW3y HpoIlica Ha CBUM HUBOMMA jaBHe ympase y buX
ykazyjyhm Ha mHXOBe HemoctaTke W Moryha yHampjehema. Pam Takobe,
naeHTHUKYje MpenpeKe Koje yCIopaBajy Mpoliec TUTHTANIM3alMje U Mpeiaxe
Moryha pjemrema. VcnuTuBameM OBHX KJbYYHUX aclekarta, paj npyxa nyosbe
pasyMHujeBame TPEHYTHOT CTama JUTHTaIn3alje U elIeKTpoHCKe ynpase y buX,
Te JONMPHUHOCU nebatu o yHampujehemy jaBHUX ycliyra U MOJEpHU3alljUu jaBHE
yIpaBe y 3eMJbH.

Kmbyune pwujeunm: pururanusanuja, jaBHa ymnpaBa, €JIEKTPOHCKa YIpaBa,

€JICKTPOHCKH MOTIINC, EIEKTPOHCKH JJOKYMEHT.
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MODERN CHALLENGES OF PUBLIC ADMINISTRATION IN BIH -
DIGITALIZATION AND E-GOVERNMENT

Bosnia and Herzegovina is currently at a digital crossroads. Torn between the
necessity of reform in the processes of joining imposed by both the European
Union and the accelerated development of society and economy on the one hand,
and the impossibility of reaching political consensus on key issues concerning
competences in the field of digitization on the other hand, BiH has been standing
still for a long time, looking as the region rapidly catches up with the world.
Digitization is no longer just a trend, but a necessity and a necessary prerequisite
for a more efficient, transparent and economical public administration that will
serve as a modern and expeditious public service for citizens. The Covid19
pandemic has shown that this is a reality and not just an empty words. However,
the European Commission does not give up its intention to raise the digitization of
public administration to the level of state institutions in the process of joining BiH,
which puts the actually competent entity and cantonal institutions in a particularly
unenviable position, at the same time marking them in front of citizens and service
users as the main culprits for blocking the process. In this political game, the
biggest damage is suffered by the citizens and the economy that cannot use digital
services that makes life and business easier for millions of people around the
world today. If we add the fact of generally low level of digital literacy of citizens
and public administration officials who should be users and provides services via
e-government, it is clear that the scale of the challenge of digitalization of public
administration in BiH is great. The paper analyzes the existing positive legal
framework in this area and performs a comparative analysis of regulations at all
levels of government in BiH, pointing out their shortcomings and possible
improvements. The paper also identifies obstacles that slow down the digitization
process and suggests possible solutions. By examining these key aspects, the paper
provides a deeper understanding of the current state of digitization and electronic
administration in BiH, and contributes to the debate on the improvement of public
services and the modernization of public administration in the country.

Key words: Digitization, Public Administration, E-Governance, Electronic

Signature, Electronic Document.
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Vuausepsuter IlpuBpenna akagemuja, IIpaBHM Qakynrer 3a mpuBpemy u
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YTULAJ YIIPAB/BAIbA KAPUJEPOM JPKABHOI CJIYKBEHUKA
HA JEIIOJIMTU3AIINIY U ITIPO®PECUOHAJIN3ALINIY YIIPABE ¥
PENIYBJINIU CPBUJU

CrnyxOCHHYKH CHCTEM U TMpPaBHH TMOJIOXKaAj CIOy)XOCHHKAa CBa TPH HHBOA
opranmzanyje ymnpase y PemyOmuum CpOuju, pemyOIHMYKoM, IOKPajUHCKOM H
JIOKAJIHOM, je Y IIeJIOCTH 3aKOHOJAaBHO 3a0KpYXeH M ypeheH. Y ymnpaBibamy
JBYACKAM pecypcuma je npuxBahieH ,,MepuT"* CHCTeM Kao KPUTEPHjyM 3a TPHjeM Y
pagHU OIHOC, KapHjepHO HalpenoBame W HarpahuBame 3amocieHuX. [IpaBritHO
CIPOBOljere BpeJHOBakha PaJHE YCICIIHOCTH APKABHOT CITyKOeHUKa OH Tpebao
Ia 00e30eny OCTBapee CBHX OPraHH3al[HOHUX LHJbEBA, OCTU3AHE IOXKEJHHOT
MOHAIlIakha CBHX 3allOCICHHX HA paxy Kao W IOCTH3Ambe BPEAHOCTH Y Paxy y
CKJIay ca KOMIICTCHIIMjaMa, MOTHBAllHjOM, YYCHEM M pa3BojeM Ip)KaBHUX
cinyxOeHuka. Pesynratm BpeAHOBama pajHE YCIEIIHOCTH, Ca jeJHEe CTpaHe,
yKa3yjy Ha eBEeHTyaJHy MoTpeOy 3a o0yKama M IUIaHUPamheM pa3Boja U CTPYYHOT
ycaBplIaBamba 3aloCiIeHHX, JOK Ce ca Jpyre cTpaHe omoryhaBa u3/Bajame
HajUHOBAaTHBHUjeT M HajMOTHBHMCAHHUjer KaJpa JIp)KaBHE yIpaBe Kojuma Tpeda
NPY>KUTU MOTYhHOCT J1a cBoje po(eCHOHANHE U KapHjepHe IIMJbEBE TY M OCTBApe.
VhpaBbambe KapHjepoM 3allOCICHHX CIy)KOCHHKa Yy OpraHuMa yIpaBe
NpencTaBba KOHTHHYHPAH IPOLEC OCMHUIIbABaka M NPUMEHE Pa3IMYUTHX
MOJIeNa U aKTUBHOCTH YIpaBJbama JbYICKUM PEeCypcuMa YujH je b 1a obe3bene
CTpyYHE ¥ KBAJIUTETHE KaapoBe, H0OpO pacmopeheHe, y3 HCTOBpeMEHO
oMoryhaBame 3aociIeHIM M0jeANHIIMA J1a TOCTUTHY CBOje KapHjepHe LHJbEBE.
Jlyropo4Ho MOCMAaTpPaHO, YKOJHUKO C€ VYIPaB/bakbe KapUjepoM IpKaBHOT
ciyxOeHuKa Oyzie BpInio e(hUKacHO U IJTAHCKH, MOTYhe je IMPEeKTHO JOTNPHHETH
OCTBapely MPHHIUIA [ACMOJUTH3ANMje H MpodecHoHanu3aiuje yrupase y
Peny6nuitn CpOuju, Kao jeIHUX O] HajBAKHHUJUX UJbEBA peopMe yrpase.

Kibyuyne peun: VYmpasa, VYmparisame KapujepoM; IIpodecnonanusanyja;

Jenonutuszanuja; Ynpasibame JbYICKHM pecypcuMma.

THE INFLUENCE OF CIVIL SERVANT CAREER MANAGEMENT ON
DEPOLITICIZATION AND PROFESSIONALIZATION OF
ADMINISTRATION IN THE REPUBLIC OF SERBIA

The civil service system and the legal position of civil servants at all three levels
of administrative organization in the Republic of Serbia, republican, provincial,
and local, are fully legislated and regulated. In human resources management, the
"merit" system is accepted as a criterion for hiring, career advancement, and
rewarding employees. The correct implementation of the evaluation of the work
performance of civil servants should ensure the achievement of all organizational
goals, the achievement of desirable behavior of all employees at work, as well as

* milica.officel @gmail.com
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the achievement of value in work in accordance with the competencies,
motivation, learning, and development of civil servants. The results of the
assessment of work performance, on the one hand, point to the potential need for
training and planning for the development and professional development of
employees, while on the other hand, it is possible to select the most innovative and
motivated personnel of the state administration, who should be given the
opportunity to achieve their professional and career goals. Career management of
employees in administrative bodies represents a continuous process of designing
and applying different models and activities of human resources management,
whose goal is to provide professional and quality personnel well distributed. At
the same time, it enables employed individuals to achieve their career goals. In the
long term, if the career management of civil servants is carried out efficiently and
in a planned manner, it is possible to directly contribute to the tenets of
depoliticization and professionalization of administration in the Republic of Serbia
as one of the most important goals of administration reforms.

Keywords: Management; Career management; Professionalization;

Depoliticization; Human resources management.
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OT'PAHUYABAIE AKATA OPI'AHA JIP2PKABHE YIIPABE KPO3
IMPAKCY HE3ABUCHHUX U KOHTPOJIHUX TEJIA Y IPABHOM
CUCTEMY PEIIYBJIMKE CPBUJE

AyTop ce y pany 0aBu MUTameM OJHOCA OpraHa Jp>kaBHE YIpaBe U HE3aBUCHUX
KOHTPOJIUX OpraHa Koju cy CHa0JeBeHH OBIamhemeM Jia KOHTPOJHMILY HHXOB
pan. [Tutame xojum he ce mocebHO OaBUTH THUE ce oBnamhema, MOCTyNKa Kao U
MIPaBHOT [IEjCTBA OJUTyKa KOjHM ce TO mocTmxke. LlenTpanmHo mecto y paxy Ouhe y
OoIHOCY OMOy/ICMaHa Ka0o HE3aBHCHOT M CaMOCTAJHOT OpraHa M OpraHa JIpXaBHE
yrnpaBe KOjU CBOJUM aKTUMa OMJIydyjy O TNpaBHMa M Ha IpaBy 3aCHOBAHHM
nHTepecuMa rpahana. Y oBoMm nemy ped je obaBesyjyhum mim HeoOaBesyjyhum
JICjCTBMMA OJTyKa KOjMa ce MOXKE yTHIATH alld M OTPaHWYaBaTH JIjCTBO aKaTa
Koje JOoHOce opraHd ApkaBHe ympase. IloceOHa maxma Ouhe ycMmepeHa Ha
Npenopyke KojuMa OMOYICMaHW yKa3yjy Ha HENPaBHJIHOCTH alld U Tpaxe
HCIpaBKe MCTHUX a y NOIJIey 3allTHTE PaBHUX HHTEpeca.

Kibyune peun: IlpaBa; Axty; JIp>xaBHa ynpasa; HezaBucuu opranu; Ilpenopyke;

Munubewa; OIyke.

LIMITATION OF ACTS OF STATE ADMINISTRATION BODIES
THROUGH THE PRACTICE OF INDEPENDENT AND SUPERVISORY
BODIES IN THE LEGAL SYSTEM OF SERBIA

In this work, the author deals with the relationship between state administration
bodies and independent control bodies. The issue that we will deal with, in
particular, concerns the authorization of procedures and the legal effect of
decisions. The central place in the work will be about the ombudsman as an
independent and neutral body and state administration body. This part of the paper
focuses on the binding or non-binding effects of decisions that can influence and
limit the effect of acts passed by administrative bodies. Special attention will be
drawn to the recommendations by which the ombudsman points out irregularities
but also seeks corrections to protect legal interests.

Keywords: Law; Acts; State administration; Independent bodies;

Recommendations; Opinions; Decisions.
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Hsan Ilemposuh, ma
3amMjeHuK JIoKarHOT oMOyacMaHa rpaga Kpasesa

IMPOAKTHUBHA YJIOTA HHCTUTYHUJE JIOKAJIHOT
OMBYJICMAHA Y 3AIITUTHU JbYACKUX ITPABA O/ CUCTEMCKOI'
KPIIEIA JOHOIIELEM HE3AKOHUTHUX AKATA O/l CTPAHE
OPI'AHA JIOKAJIHE CAMOYIIPABE

AyTop ce y paxy 6aBu ynorom HHCTHTyHuje JlokamHor omOyncmaHa, Koja ce
oryiefa Ha WHHULMpamy, Tj. YKa3WBamby Ha HE3aKOHUTOCT HOPMATHBE OIIITHX
aKara — OJUTykKa Koje JOHOCE I'PaJOHAUCITHHLM JIOKATHUX CaMOYIIpaBa, a Koja HUCY
y ckianmy ca 3akOHOM O JIOKAaJTHOj CaMOYIIpaBH y JEIy OCHHBama ITOCEOHHX
CTPYYHHX CIY>KOW U ONIITHX aKaTa — OJUIyKa KOje JOHOCE CKYNIITHHE JOKaJTHUX
caMoyIpaBa, a Koja HUCY Y CKJIaay ca 3aKOHOM O HpeKpliajuMa y ey KasHEeHe
MIOJIUTHKE Y MIPOIUCHBaKkY HOBYaHUX Ka3HU. C THM y Be3H, ayTop Hajupe ykasyje,
Ha HE3aKOHTOCTH OCHHBama MOCEOHHX CTPYYHUX CIYXKOH OJ CTpaHe U3BPIIHHX
opraHa JIOKaJHE CaMOyINpaBe, MaKko je TO W3PHYHMTA HAaJJIEKHOCT CKYIMIITHHA
JIOKaJIHUX CaMOyIpaBa, Ha OCHOBY 4era JI0Ja3u JI0 NOCTOjamba CykoOa uHTepeca y
n300py M TOCTaBJbEHY PYKOBOJMJIALA TOCEOHMX CTpy4YHHX ciyxou. Takobe,
ayTop yKa3yje Ha HE3aKOHHTO INPONHCHBa¢ HOBUAHHMX Ka3HH, Ha OCHOBY KOjUX
npekpuajuu cynosu y PemyOnmnu CpOuju oHOCE Mpecyle WU Cy JTOHOCHIN
npecyne, Koje Mo CHJIM 3aKOHa HeMajy IPaBHO JSjCTBO M HA Taj HAYMH Ce KpILe
3ajaMyeHa ycTaBHa mpaBa rpabhana. [lopex oBora, y paxy je oOpaheH 3Hauaj
uHCTHTYLHje JIoKaHOT OMOYACMaHa, y IIMJbY MPEBEHTUBHOT NEI0Bamkba, Kako OU
CKYNIITHHE JOKAJHUX CaMOyIpaBa HaBeACHE HE3aKOHUTOCTH OTKJIOHHWIIE, U Ja Ce
y Oynyhe He mojaBipyjy, jep mTere rpaljaHuMa y OCTBapUBamkby BUXOBUX TIpaBa U
mpaBocyhy Pemybnuke Cpouje.
Kibyune peun: Jlokagau oMOyacMaH; 3aKOH O IpEKpIiajuMa; 3akoH O JOKAIHO]
camoynpasu; Omnmita akra, 0JuTyKa, HE3aKOHUTOCT, IpaBa rpalaHa.

THE PROACTIVE ROLE OF THE INSTITUTION OF THE LOCAL
OMBUDSMAN IN THE HUMAN RIGHTS PROTECTION FROM THE
SYSTEMIC VIOLATION BY ILLEGAL ACTS OF THE LOCAL SELF-

GOVERNMENT BODIES

In the paper, the author deals with the role of the institution of the Local
Ombudsman, which is reflected in the initiation, i.e., pointing out the illegality of
normative general acts - decisions made by mayors of local self-governments,
which are in violation of Law on Local Self-Government in the part which refers
to establishing special professional services and general acts - decisions made by
assemblies of local self-governments, which are in violation of the Law on
Misdemeanors, i.e., its part on penal policy in prescribing fines. In this regard, the
author, first of all, points to the fact that it is illegal for the executive bodies of
local self-governments to establish special professional services, as this is the

“ ivanpetrovicjoske@gmail.com
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express competence of local self-government assemblies. This leads to a conflict
of interest in selecting and appointing managers of special professional services.
Also, the author points to the illegal imposition of fines, based on which the
misdemeanor courts in the Republic of Serbia issue or have issued judgments,
which, by force of law, do not have legal effect and thus violate the guaranteed
constitutional rights of citizens. In addition to this, the paper deals with the
importance of the institution of the Local Ombudsman for preventive action so
that the assemblies of local self-governments eliminate the aforementioned
illegalities and make sure they do not appear in the future because they harm not
only citizens in exercising their rights but the judiciary of the Republic of Serbia
as well.

Keywords: Local Ombudsman; Law on Misdemeanors; Law on Local Self-

Government; General act; Decision; lllegality; Citizens' rights.
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Wucturynnja OMOyncMeHa 3a Jpyzcka npaBa bocue n Xeprierosmae

HOCTYHABE CJHIYXKXBEHUKA 3A THOOPMUCAIBE ITPUJINKOM
JOHOHIEA PJEHIEIBA Y CKJIALY CA 3AKOHOM O CJIOBOJU
MHNPUCTYIIA HHOOPMALIMJAMA Y PEITYBJINIU CPIICKOJ CA
INIOCEBHUM OCBPTOM HA ITPOBOBEILE HCIIUTUBAIbBA JABHOTI'
HNHTEPECA

Crnoboman mpucTyn nHpOpManpjamMa CBaKOM (M3WYKOM W MPaBHOM JHUIY Oaje
MIpaBo MpHUCTyTa HHPOPMAIHjU KOja je MO KOHTPOJIOM jaBHOT OpraHa, a CBaKOM
jaBHOM oprany Hamehe oaroBapajyhy o6aBe3y meHOT 00jaBJbHBama. Y CIIydajy 1a
IIOCTOj€ OKOJIHOCTH 300T KOjuX OW opraH MOrao u3y3eTu onpeheHy mH(opMAaImjy
ox o0jaBJpMBama, OH je Ay)KaH IPOBECTH TECT jaBHOT WHTepeca, KOjuM YTBphyje
Ja I MpeoBliajaBa MHTEpec oOjaBe MH(opManuja WM BUXOBOT ycKpahuBamba,
Ooynyhu nma ce TpaxkeHa WH(pOpMaIMja HANTAa3H y JOMECHY OTPaHUYCHA PEIATHBHOT
KapakTepa KOJ KOjUX C€ MOXKE, alli U He MOpa, YCKpaTtuTu npuctymn. Ondujame
3axTjeBa 3a MPUCTYN HH(OpMAIMjaMa HHUje OMpPaBJAHO YKOJIHMKO jaBHH OpPTaH HE
NpOBEJEC CTPUKTAH TPOIMjEIHH TECT, TIJje TepeT JoKa3za ONpaBAaHOCTU
OTpaHMYCHa YBHUjCK MMaJla Ha OHOTA y YHjeM je IOCjeqy, OJHOCHO TOJ YHjOM je
KOHTpOJIOM TpakeHa MH(popMauuja. L[wip oBor paga je na ykake IOTa TayHO
HoZpa3yMyjeBa TECT jaBHOT HHTEpeca, Ha KOjU HAa4yMH Ce IPOBOAU H KOje
cTaHgapne Tpeba ma MCIyHH Ja OW JOCJbeIHO OHMJIO MPOBEACHO HAayeno mpeMa
KojeM MHQOpMaIije y Imocjey jaBHUX OpraHa IpeacTaBbajy jaBHO noOpo. Kox
OLjjeHe Cpa3MjepHOCTH MHTEpeca Kao KJby4He eJIeMeHTe Tpeda pasMOTPHTH Ja JI
TpakeHe wuHpOpMAIMje YKa3zyjy Ha OWio KaKBe TMpecTyne, Hemnpasiy,
3510ynoTpedy BiacTH, HEMap y 00aBibamy CIyKOEHE TY)KHOCTH, HEMOIITOBAHE
3aKOHCKe 00aBe3e, HEOBJAIUTEHO TPOILICHE jaBHUX CpEJCTaBa M OMNACHOCT MO
3IIpaBJbe MK 0€30jeIHOCT MOjeANHIA, APYIITBA U YOBjEKOBE OKOJIMHE.

Kibyune pujeun: Tect jaBHor mHtepeca; Cinoboga mpuctyna uH(popMaigjama,

O0jaBibuBame nHpoOpMaIrja

ACTIONS OF PUBLIC RELATIONS OFFICER CONCERNING ISSUING
DECISIONS UNDER THE FREEDOM TO ACCESS TO INFORMATION
ACT OF THE REPUBLIC OF SRPSKA WITH SPECIAL REFERENCE TO
APPLICATION OF PUBLIC INTEREST TEST

Free access to information gives every person the right to access information that
is under the control of a public authority while imposing on every public authority
the corresponding obligation to publish it. In the event that there are circumstances
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due to which the authority could exempt certain information from publication, it is
obliged to conduct a public interest test, which determines whether the interest of
publishing the information or its withholding prevails since the requested
information is in the domain of restrictions of a relative character, where access
may or may not be denied. Denying access to information is only justified if the
public authority performs a strict three-part test, where the burden of proof of the
justification of the restriction always falls on the authority in possession or in
control of requested information. The aim of this paper is to indicate what exactly
the public interest test entails, how it is carried out and what standards it should
meet in order to consistently implement the principle according to which
information in the possession of public authorities represents the public good.
When evaluating the proportionality of interests, key elements that should be
considered are whether the requested information indicates any crimes, injustice,
abuse of power, negligence in the performance of official duties, non-compliance
with legal obligations, unauthorized spending of public funds, and danger to the
health or safety of the individual, society and the human environment.

Keywords: Public interest test; Free access to information; Release of

information.
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Ipog. dp Padoje Bprosuh™
Penosau npodecop IIpasHor pakynrera Yausep3urera y Kparyjesity, y neH3uju

Hoy. op Bopucnas I'anuh”
dakynreT 3a npuBpeny u npaBocyhe-Ilpuspenna akagemuja Hosu Can

Pajxo Paonuh”
Hokropann IpaBHor ¢axynrera YHHBep3uTera y Kparyjepiry

KOHCTUTYIIMOHAJIN3AIIUJA TIPABA HA OJIMOP

,»JeOHa 00 HajboLux u Hajuucmujux padocmu je 00Mop nocie paoa
Hmanyen Kanm

JloMuHaHTHUM-YOp3aHUM pa3BojeM pajHor npaa y XXI| Beky, pa3Bujana cy ce u
IpaBa 1 00aBe3e 3al0CICHUX KO MOociofaBana. JeJHo o JaHac OCHOBHUX IIpaBa,
KOje Tpomnarupajy-npoMOBHILY MHOTH YCTaBHH CHCTEMH M ACTAJbHHjE 3aKOHH O
panmy, jecre mpaBo Ha OIMOpEe y TOKY paga W IO OCHOBy pana. IIpereua
KOHCTHTYILMOHAJIM3a1l{je OBOT IIPaBa, 1 HETOBOT YBPIITABAKHA y YCTaBHE CUCTEME
IIMpoM cBeTa, je Bajmapcku ycraB u3 1919. ronuHe, Koju je OMO MpeKpeTHHIA 3a
KOHLENTYyaJINIa3hjy MHOTUX YCTaBHUX CHUCTEMa W YBpIUTaBamka OBOI IIpaBa y
ucre. OBUM NPaBOM M HETOBOM KOHCTUTYIIMOHAIN3AIMjOM JKEJIU ce 00e30eq1uTH
MHHHMYM [IpaBa 10 OCHOBY paja-,,JJOCTOjaHCTBCHOT paaa™, a OBO Ce IpPaBo
3aKOHCKMM TEKCTOBHMMAa pa3BHjajo y HajMUHHMAaIHHjeM OOMMY, MCIOJ KOjer He
Moxe nhiM HHjeIaH MociionaBal. AyTopHu y pajy JKele a MpUOJInKe 0Baj, JaHac,
(GbyH/IaMEeHTaIHU TPaBHU MHCTUTYT KOjJU Ce€ LPIH M3 YCTaBa, 3akoHa O paay U
JpYruX TOA3aKOHCKHX TEKCTOBA, M Ja WCTH Je(GHHHUIIY ca TEOPETCKONPaBHOT
acrieKTa 1 yKaXXy Ha IHEroB 3Hauaj M merose cnemuduunoctd. C Tora, mpeamer
OBOT paja OMo OW mperyies TeMe W3 TEOPETCKONPAaBHOT yria M yKa3uBama Ha
ETOB 3Hauaj, HAPaBHO MOTKPEIJbEHO Ca CTAHOBHIITA HOPMAaTHBHOIIPABHOT
ypehema U TO mpema JaHANIKkOj CHUTYalHjd M Kako je MUCcTo aeduHmCcaHO ,,Lex
fundamentalisom®, u yka3zaTu Ha CIMYHOCTH M Pa3jiMKe, KAKO j&é OBaj MHCTHTYT
neduHucaH y 3eMJbM M pervoHy. [IpeMa MunuUbewy ayropa, 3Ha4aj paxa Ou
OTKpPHMBaO M IL[WJb HCTOT, @ OH OW Ce ce OrJie[la0 y TOME LITO OBaj paJHONPaBHU
WHCTHUTYT Tj.NPABO, MPEJCTaBiba jeIHO O (yHAaMEHTAIHNX MpaBa 3aroCiIeHUX, U
Ja je my0OKO Hepa3BHMjeHa CBECT O FHETOBOM 3Hauajy, a Koje jé CBakako, ca
passorom, 300r cBoje OUTHOCTHU cacTaBHH Je0 YcraBa Pemyomrke Cpouje.

Kibyune peun: 3anocnenu; I[locnonasau; Pagno Bpeme; Onmop y TOKy paja;

JueBuu oamop; ['oguimu oaMop.
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CONSTITUTIONALIZATION OF THE RIGHT TO HOLIDAY
"One of the best and purest joys is rest after work™
Immanuel Kant

With labor law's dominant and accelerated development in the 21st century, the
rights and obligations of employees also developed. One of today's fundamental
rights propagated and promoted by many constitutional systems and, in more
detail, by labor laws, is the right to rest during work and based on work. The
forerunner of the constitutionalization of this right and its inclusion in
constitutional systems worldwide is the Weimar Constitution from 1919, which
was a turning point for the conceptualization of many constitutional systems and
the inclusion of this right in them. With this right and its constitutionalization, the
aim was to ensure a minimum of rights based on work—"dignified work" and to
develop this right through legal texts to the minimal scope below which no
employer could go. In the paper, the authors want to approach this, today's
fundamental legal institute, which is drawn from the Constitution, the Labor Law
and other secondary legal texts, to define it from a theoretical and legal aspect and
point out its importance and specifics about it. Therefore, the subject of this paper
is to give an overview of the topic from a theoretical and legal point of view, to
highlight its importance from the normative aspect, taking into account the current
situation and how the same is defined by the "Lex fundamentalis”, and to point out
the similarities and differences between definitions of this institute in the country
and region. According to the authors, the importance of work would also reveal its
goal. It would be reflected in the fact that this labor law institute, i.e., the law,
represents one of the fundamental rights of employees and that there is a
profoundly underdeveloped awareness of its importance, which indeed, due to its
importance, is an integral part of the Constitution of the Republic of Serbia.

Keywords: Employee; Employer; Working hours; Rest during work; Daily rest;

Annual leave.
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Tony Vukovié
Pomorsku fakultet Sveugilista u Splitu

ULOGA KOLEKTIVNIH UGOVORA U ZASTITI RADNIH PRAVA
POMORACA U REPUBLICI HRVATSKOJ

Pomorci spadaju u posebnu kategoriju radnika jer im se uvjeti zivota i rada u
mnogocéemu razlikuju od uvjeta Zivota i rada radnika koji svoje poslove obavljaju
na kopnu. Zbog toga je od posebnog znacaja pravna regulacija njihovog
radnopravnog statusa. U RH ne postoji cjelovit pravni akt koji regulira
radnopravni status hrvatskih pomoraca, ve¢ su takve odredbe disperzirane u vise
propisa. Posebno znacajan izvor prava kojima se regulira radnopravni status
pomoraca u RH su kolektivni ugovori. Kolektivni ugovori za pomorce se zbog
svojih brojnih specifi¢nih odredbi dosta razlikuju od kolektivnih ugovora koji se
odnose na radnike na kopnu. U RH, posebno za pomorce u medunarodnoj
plovidbi, postoji dugotrajna tradicija kolektivnog pregovaranja izmedu Sindikata
pomoraca Hrvatske i Hrvatske udruge brodara Mare Nostrum. URH su trenutno na
snazi dva kolektivna ugovora kojima se regulira radnopravnistatus pomoraca-

Kolektivni ugovor za pomorce na brodovima koji obavljaju prijevoz u linijskom

obalnom pomorskom prometukoji se primjenjuje od 1. rujna 2023. godine i

Kolektivni ugovor za hrvatske pomorce na brodovima u medunarodnoj plovidbi

(2023.-2024.) koji je stupio na snagu 1. sijecnja 2023. godine. U radu autori daju

osvrtna reguliranje radnopravnog statusa pomoraca u RH, znacajke pojma i

procesa kolektivnog pregovaranja, a posebno analizirajudva vazece kolektivne

ugovora koji se odnose na hrvatske pomorce.

Kljuéne rije¢i: Radnopravni status pomoraca; Kolektivno pregovaranje;
Kolektivni ugovor za pomorce na brodovima koji obavljaju
prijevoz u linijskom obalnom pomorskom prometu; Kolektivni
ugovor za hrvatske pomorce na brodovima u medunarodnoj
plovidbi (2023-2024.).

THE ROLE OF COLLECTIVE AGREEMENTS IN PROTECTING THE
LABOR RIGHTS OF SEAMEN IN THE REPUBLIC OF CROATIA

Seafarers belong to a special category of workers because their living and working
conditions differ in many respects from the living and working conditions of
workers who perform their jobs on land. For this reason, the legal regulation of
their labor law status is of particular importance. In the Republic of Croatia, no
comprehensive legal act regulates the labor law status of Croatian seafarers, but
such provisions are dispersed in several regulations. A particularly significant
source of law regulating the labor status of seafarers in the Republic of Croatia is

“ivo_rozic@yahoo.com
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collective agreements. Due to their many specific provisions, collective
agreements for seafarers are quite different from collective agreements relating to
workers on land. In the Republic of Croatia, especially for seafarers in
international shipping, there is a long-standing tradition of collective bargaining
between the Croatian Seamen's Union and the Croatian Shipowners' Association
Mare Nostrum. UHR currently has two collective agreements in force that regulate
the labor status of seafarers — the Collective Agreement for Seafarers on Ships
Carrying Out Transportation in Line Coastal Maritime Traffic, which applies from
September 1, 2023, and the Collective Agreement for Croatian Seafarers on Ships
in International Navigation (2023 -2024) which entered into force on January 1,
2023. In the paper, the authors provide an overview of the regulation of the labor
law status of seafarers in the Republic of Croatia, the features of the concept and
process of collective bargaining, and, in particular, analyze the two valid
collective agreements relating to Croatian seafarers.
Keywords: Employment status of seafarers; Collective bargaining; The Collective
Agreement for Seafarers on Ships Carrying Out Tansport in Line
Coastal Maritime Traffic; Collective Agreement for Croatian Seafarers
on Ships in International Navigation (2023-2024).
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NACELO IN FAVOREM LABORATORIS U SISTEMU RADNIH ODNOSA

Nacelo in favorem laboratoris, odnosno nacelo pogodnosti, je neraskidivo vezano za
savremeni sistem radnih odnosa u slu¢ajevima kada su prava na radu ili u vezi sa
radom normirana u vise pravnih izvora. U sistemu radnih odnosa izvori se primjenjuju
na nacin da se polazi od pojedina¢nog ugovora o radu, preko autonommnih op¢ih akata
poslodavca i kolektivnih ugovora, do zakona o radu kao lex generalisa i drugih lex
specialis zakona kojima su utvrdeni minimalni standardi prava na radu.

Ovaj smjer primjene izvora radnog prava se u odredenim slucajevima koriguje
primjenom nacela in favorem laboratoris. Temeljna svrha ovog nacela jeste da se
kada je god to mogucée u najve¢oj mogucoj mjeri zastiti radnik kao ekonomski slabija
strana u radnom odnosu. Nacelo in favorem laboratoris se u fazi normiranja
primjenjuje kada se jedan institut normira u viSe izvora koji imaju razli¢itu pravnu
snagu Nacelo takode koriste i donosioci odluka u postupku ostvarivanja i zastite prava
na radu i u vezi sa radom u onim situacijama kada se na Cinjeni¢no stanje moze
primjeniti viSe razli€itih izvora prava. Nacelo in favorem laboratoris se u pravilu
koristi kod primjene materijalnog prava, ali ostaje otvoreno pitanje mogucnosti
njegovog koristenja u primjeni postupaka za ostvarivanje i zastitu prava na radu i
u vezi sa radom.

Kljuéne rije¢i: In favorem laboratoris; Hijerarhija pravnih izvora.

THE PRINCIPLE IN FAVOREM LABORATORIS IN THE LABOUR
RELATIONS SYSTEM

The principle in favorem laboratoris, i.e., the principle of convenience, is
inextricably linked to the modern labor relations system in cases when rights at
work or in connection with work are regulated in several legal sources. In the
labor relations system, sources are applied in such a way that they start from
individual employment contracts, through autonomous general acts of the
employer and collective agreements, to labor laws as lex generalis and other lex
specialis laws that establish minimum standards of rights at work.
This direction of application of sources of labor law is corrected in certain cases
by applying the principle in favorem laboratoris. The fundamental purpose of this
principle is to protect the worker as an economically weaker party in the
employment relationship whenever possible. The principle in  favorem
laboratoris is applied at the regulation stage when one institute is regulated by
multiple sources that have different legal force. The principle is also used by
decision-makers in the process of implementation and protecting rights at work
and in connection with work in those situations where the facts can be applied to
several different sources of law. The principle in favorem laboratoris is generally
used in the application of substantive law. However, the question of the possibility
of its use in the application of procedures for the exercise and protection of rights
at work and in connection with work remains open.
Keywords: In favorem laboratoris; Hierarchy of legal sources.
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IIpogp. dOp Paoucnas Jlane”
[IpaBHu daxynrer YHuBep3urera y Mcrounom CapajeBy

Anexcanopa Jenucuh — Bpuxano’
Cynuja OcHOBHOT cy/a y 3BOPHHUKY

CYJCKA 3AIITUTA ITPABA U3 PAJHOI' OJHOCA Y PEIIYBJINIA
CPIICKOJ

Y oBoM paxy, cHUcTeMaTMyHO he ce W3BPIIMTH aHAIU3a HNO3UTHBHOIPABHOT
ypehema cyncke 3amTuTe mpaBa W3 pagHOT ofHoca y Pemybmmmm Cprckoj, xao
JEAHOT Oof Haj3Ha4YajHUjUX OONMKa eKCTepHE 3allTHTE IIpaBa 3aIlloCICHUX JIHIA.
[ToceOHa naxkwa Ouhe mocBehlieHa NMpUHIMIKMMA MO0 KOjUMa CyJ pjeliaBa pajHU
crop. Jeman on mpoOiieMa KOjU 3HauajHO omTepehyje cCaBpEeMEHO PagHO IPaBoO
jecte mpobieM NPUBHIHOT HE3aBUCHOT paja WM MPUKPHUBEHOI PaJHOr OJHOCA
Koju je eBuaeHTaH U y Penyomuuu Cprckoj. lomahe npaBo yomiite He HOpMHpa
METOoJie, Tj. TEXHHKE 3aKOHCKE MPECYMIIHje O IOCTOjaly pPagHOI OJHOCA, HUTU
mo3Haje oapende KojuMa ce MoTBphyje Haueno YMHEeHWYHOT MPBEHCTBA, INTO 32
NOCJbEIULy WMa ,,HeaJeKBaTaH NPHCTYI CyAOBa M CyICKe Ipakce™, Kao M
W30CTaHaK IOTIIYHE U aJeKBaTHE NPaBHE 3alTHTE JIMLA KOja 00aBJbajy pa3InduTe
obJiKe paga y MpUBHOHOM (TIPUKPUBEHOM) pagHOM oaHOCcy. Kako Hame panHo
3aKOHOJABCTBO He OAIUTHHH jacHy M TIOTHYHY AC(GHHHLM]Y DPaIHOT OXHOCA,
ayTOpH UCTHYY MOTpeOy Ja ce Kpo3 Oyayhe u3MjeHe W OMyHE paJHOMPaBHE
perynatuBe 00e30HMjequ  jacHa 3aKOHCKa JAe(UHHIMja OBOT IIOjMa, V3
KBanu(pUKaLWjy NpaBHE CyOOpIMHAIMje WM HEHHX HajBaKHUjUX aclieKkaTa Kao
OMIITEr OWTHOT EJIEMEHTa PaJHOT OJHOCA. 3allITUTH pajJHUKAa KOjH 00aBbajy
NPUBUIIHA HE3aBHCHH Paji MOXKE NONPUHMjETH U 3aKOHCKO TMOTBphUBame Hauena
YHEEHUYHOT MPBEHCTBA, 300T Yera ce mpernopydyje yBoheme 3aKOHCKe 3abpaHe
obaBJpama IOCJIOBa HA OCHOBY yroBopa rpaljaHckor mpaea, ako y ogHocy u3Mmely
paJHUKa ¥ Hapy4dHoLa Mocja II0CTOoje eJIeMEeHTH paIHor oJHoca. Takole, ayTopu
cMaTtpajy na OM OCHHMBame IOCEOHHX CylIOBa, CICLHjATH30BAHUX 33 pajHe
CIIOpOBE, IAJI0 BEJIMKH JONPUHOC y FBUXOBOM OpikeM U e(pHKaCHHU]eM pjeliaBamy.

Kibyune pujeun: Pagnu ognoc; MuauBunyanuu pagau cnop; Cyacka 3allTuTa;

Pannu cyn.

JUDICIAL PROTECTION OF EMPLOYMENT RIGHTS IN THE
REPUBLIC OF SRPSKA

In this work, the authors conduct a systematic analysis of positive legal regulation
of judicial protection of rights arising from the employment relationship in the
Republic of Srpska as one of the most significant forms of external protection of
the rights of the employees. Special attention will be paid to the principles by
which the court resolves labor disputes. One problem that significantly burdens
modern labor law is the problem of apparent independent work or hidden
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employment, which is also evident in the Republic of Srpska. Domestic law does
not regulate methods, i.e., techniques of legal presumption of the existence of an
employment relationship, nor does it contain provisions confirming the principle
of factual primacy. Such a situation results in "inadequate access by courts and
judicial practice”, as well as the absence of complete and adequate legal protection
for persons who perform various forms of work in a hidden (disguised)
employment relationship. As our labor legislation does not have a clear and
complete definition of the employment relationship, the authors emphasize the
need to provide one through future amendments to the labor law regulation, along
with the qualification of legal subordination or its most important aspects as a
general essential element of the employment relationship. Legal confirmation of
the principle of factual primacy can also contribute to the protection of workers
who perform apparent independent work, which is why the authors recommend
introducing a legal ban on performing work based on civil law contracts in cases
where the relationship between the worker and the client contains elements of an
employment relationship. The authors also believe establishing employment
tribunals would greatly contribute to faster and more efficient resolution of labor
disputes.

Keywords: Employment relationship; Individual labor dispute; Court protection;

Labor court.
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PRAVO NA PREKOGRANICNU ZDRAVSTVENU ZASTITU

Pravo na zdravstvenu zastitu jedno je od osnovnih ljudskih prava iz korpusa
socijalnih prava, a mogucnost prekograni¢nog ostvarivanja zdravstvene zastite
znacajno doprinosi slobodi kretanja gradana kao radnika i kao pacijenata. Predmet
istrazivanja ¢e u okviru navedene teme biti usmjeren na mogucénost ostvarivanja
prekograni¢ne zdravstvene zaStite u Evropskoj uniji, sa osvrtom na implikacije
postojeceg sistema u EU na zakonodavstvo u Bosni i Hercegovini. EU je
predvidjela slozen sistem koordinacije nacionalnih zdravstvenih sistema, sa
moguénoscu ostvarivanja zdravstvene zastite prilikom primjene slobode kretanja
radnika, medutim, zauzeti stavovi Suda pravde EU u slu¢ajevima Kohll, Decker i
drugi, ukazali su na nedostatke postojeceg sistema a $to je rezultiralo i usvajanjem
Direktive 2011/24/EU o prekogranicnoj zdravstvenoj zastiti pacijenata. U
kontekstu slobode kretanja zdravstvenih usluga, Direktivom se daje mogucnost
ostvarivanja zdravstvene zastite u drugoj drzavi ¢lanici i bez prethodnog
odobrenja od strane nosioca osiguranja u domicilnoj drzavi, a $to je od presudnog
znacaja za obezbjedenje zdravstvenih usluga odgovarajuéeg kvaliteta u EU 1 Sire.
U ovom pogledu, kroz istrazivanje ¢e se sagledati dometi desetogodi$nje primjene
navedene Direktive u okviru sloZenog sistema zdravstvene zastite u EU, kao
moguce implikacije iste na zakonodavstvo u BiH, s obzirom na postupak
ostvarenja ¢lanstva u EU.

Kljuéne rijefi: Prekograni¢na zdravstvena zastita; Zdravstvene usluge; Prava

pacijenata; Koordinacija socijalne sigurnosti.

THE RIGHT TO CROSS-BRODER HEALTHCARE

The right to healthcare is one of the basic human rights from the corpus of social
rights, and the possibility of cross-border healthcare significantly contributes to
the freedom of movement of citizens as workers and patients. The subject of the
research within the aforementioned topic will be focused on the possibility of
exercising the right to cross-border healthcare in the European Union, with
reference to the implications the existing system in the EU has for the legislation
in Bosnia and Herzegovina. The EU provided a complex system of coordination of
national healthcare systems, with the possibility of exercising the right to
healthcare when applying the freedom of movement of workers. However, the
opinions expressed by the EU Court of Justice in the cases of Kohll, Decker and
others pointed out the shortcomings of the existing system, which resulted in the
adoption of the Directive 2011/24/EU on cross-border healthcare of patients. In
the context of the freedom of movement of health services, the Directive provides
the possibility of obtaining healthcare in another member state without prior
approval by the insurance carrier in the country of residence, which is crucial for
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providing health services of appropriate quality in the EU and beyond. In this

regard, the research will look at the scope of the ten-year application of the said

Directive within the complex system of healthcare in the EU, as well as its

possible implications for the legislation in BiH, considering the process of

achieving EU membership.

Keywords: Cross-border healthcare; Health services; Patient’s rights,
Coordination of social security.
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Ilykosnux npogh. Op Kusopaod Pawesuh
mpaBHa ciryk6a OC buX

YHYTPAIIIBLU CYKOBU PAJHOI 3AKOHOJABCTBA Y BOCHHU 1
XEPOHETI'OBUHUA

Jenan on crnenujanuTera mpaBHOT mopetka y bocHn m XepleroBuHu je Bakeme
YEeTHPH 3aKOHA O pajly ca Pa3IMYUTUM [IEPCOHATHUM, PEATHUM U TEPUTOPH]jaTHUM
JomamiajeM, ¥ OpOjHMM JAMCIapaTHHM ojpeadaMa 4YHja NpUMEHa HEMHUHOBHO
JIOBOJM JI0 YHYTpAIIbHUX CyKoOa 3aKoHa. Y OBOM pajy ce OLEHYjy pasMepe OBOT
npoOiemMa ¥ Mpeiake HErOBO PeIlaBame METOAMMA KOIU3HOHOT, KOHKPETHH]E
JICPOTAIIIOHOT M HHTEPJIOKATHOT IIpaBa. Ta ce METOROJIOTHja CBOAM Ha H300p
MEpOJaBHOT TIPABHOT TIOPETKa W HAUIC)KHOCTH Yy IPEKOCHTHTETCKUM paJHUM
CIOPOBHMMa, HITO CE IOCTIDKE TyMademhHMa IO3UTUBHHUX KONM3MOHUX HOPMH U
CTBapaJIayKoM cyIcKoM npakcoM. CykoOu paJHHUX 3aKOHA HE caMO Moryhu Hero n
YECTH, a Y KOJM3HOHOM IIPaBy IOCTOjU BEJHMKA W 3aHEMapeHa NpaBHA Mpa3HHHA
o oBoM murtamy. [locToje yOen/buBU apryMeHTH Jla ce OBa INpaBHa Iapa3HUHA
NONyHkaBa IIUPUM M AQHAJIOTHHUM TyMadeHhHMa jEJAMHOT TO3UTHBHOI MPAaBHOT
W3BOpa 3a pelllaBamke HHTEPJIOKAIHMX CyKoOa 3aKkoHa, Koju je jenuHo y buX
MpexuBeo pacmaa OuBiie deneparnuje ¥ J00HO HOBY HAMEHYy — 3akoHa O
pemaBamy Cyko0a 3aKOHa Y CTaTyCHUM, IOPOAMYHUM M HACJIEAHUM OJHOCHMA.
Ha je To moryhe mokasana je aHaji3a IMO3UTUBHONPABHHUX oapenou. Ha kpajy cy
N3HECEHH Pa3JIO3| Jla 3aKOHOJaBIHU, IpaBocyhe U ayTopy rpahaHCKOT U yCTaBHOT
IIpaBa MOCBETE AY)KHY XY Pa3Bojy KOJM3HOHOT IpaBa Kao0 HHTEPAUCIUIMHAPHE
IIpaBHE TPaHe Koja Ha CHCTEMaTH4YaH HauuH ypehyje u300p MepomaBHOT IpaBa y
OKOJIHOCTMMA aTHITNYHE U KOMIUTMKOBaHE BEPTHKAJIHE Ioiesie BiuacTi y buX.

Kibyune peun: Cyko0 3akoHa; Pamam omnocu; Kommsmono mpaso; MepomaBHO

paBo

INTERNAL CONFLICTS OF LABOUR LAWS
IN BOSNIA AND HERZEGOVINA

One of the peculiarities of the legal system in Bosnia and Herzegovina is the
validity of four labour laws, with different personal, material and territorial scopes
and disparate provisions that lead to internal conflicts of laws. This paper assesses
the extent of this problem and proposes a solution using the conflict-of-laws
methods, i.e., the choice of applicable law and jurisdiction in inter-entity labor
disputes by interpreting positive collision rules and law-making case law.
Conflicts of labour laws are not only possible but also frequent, and there is a
large and neglected legal lacuna in conflict-of-laws in this area. Furthermore, the
compelling arguments have been found to fill this lacuna with broader and
analogous interpretations of the only positive source for the resolution of inter-
local conflicts of law, which only in Bosnia and Herzegovina survived the
transition from the ex-federal state, i.e. the Law on the Resolution of Conflicts of
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Law in Status, Family and Inheritance Relations. The analysis of positive legal
provisions proved the feasibility of that. In the end, the legislative, judicial and
theoretical reasons for the development of conflict of laws in Bosnia and
Herzegovina have been presented. This interdisciplinary legal branch is necessary
for systematic regulation of the choice of applicable law in the circumstances of
the atypical and complicated vertical division of powers in the Bosnian legal
system.

Keywords: Conflict of laws; Labour relations; Applicable law.
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Hcmpanxcusau capaonux op Josana Pajuhi- Raauh”
HHcTuTyT 32 ynopenHo npaso, beorpan

BPAYHH 1 NIOPOJJUYHHU CTATYC KAO 3ABPAIBEHU OCHOB
JUCKPUMHWHAIIMJE — OIIIITHA OCBPT

Nako 3akoH o pany 3abpamyje HENocpenHy M IOCpeIHY NUCKPUMHUHALM]Y IO
OCHOBY TOJIa, UCTPAXMBakha M CTATHCTHKE TTO0Ka3yjy Pa3IM4MT IOJ0XKaj KEHCKUX
y OIHOCHY Ha MYIIKE KaHAWAATe 3a 3arocjielhe y IPOIecy 3arolljbaBamba.
PaznuunTo TpeTHpame YCIOBBEHO j€ PENpoAyKTUBHOM YJIOTOM JKEHE, IITO
MOCTIEIUYHO JAOBOIM N0 ITUCKPUMHHAIM]jE 10 OCHOBY OpadHOT CTama, jOII YBEK
3aKOHCKM HeZe(MHHCAHOT OCHOBa IuCKpuMHUHAnmje. [latpujapxanxHu obpacuu
(GYHKIMOHHCAKa JPYIITBA MOCMATpajy JKEHy Kao HOCHOLA ITOPOANYHHX
IY>KHOCTH, LITO TOBJAYH JTUCKPHMHHALM]Y MO OCHOBY IOPOIMYHHX IY>KHOCTH,
OCHOBa JUCKPHMHHALMjE KOjH TPAXKU CBOjE MECTO Ha JIUCTH 3a0pameHHX OCHOBA
JIMCKpUMHUHALIH]E.
Jlpyrauuje TpeTHpame jKeHa 10 OCHOBY OpadHOr M MOPOJMYHOT cTaTyca HoceOHO
je BHIUbMBA Yy TIpOLECY 3aloll/baBama, y BHIY IIOCTaBJ/bamba HEII03BOJHEHUX
MUTalka O IUIAHUpamky TOpoauile W Opoja mere. 30or Tora je W Hajeehu Opoj
NpUjaBJbEHHUX Ciy4YajeBa JUCKpUMHUHAIMje Y u3BemTajy [loBepeHHKa 3a 3aIuTHUTY
pasHomnpaBHocTH Yy CpOuju ynpaBo y IpolLecy 3allollbaBaiba, KOje MPHjaBIbYjy
xeHe. M mopen HampegHMX opendOM 3akoHa O POJHOj PaBHONPABHOCTH,
JMCKPUMHUHAIM]Y JK€Ha II0 OBMM OCHOBHMa HHje MOTryhie HCKOpEHHTH, Te ce
NOCTaBJba MHUTAKEC HA KOjH HAYHMH 3AIUTHTH JKCHE Y PAJHOM OJHOCY, a OCEOHO Y
HpoLecy 3arnonubaBamba 1 00e30eIUTH UM jeIHAK TPETMaH.
AyTop moja3uW OJ XUIOTe3e JAa ITO3MTHBHOIPABHH OKBUD HHUje aJeKBaTaH Ia
NPYXKU 3aLUTUTY OJ JUCKPUMHUHALIMjE XKeHaMa y IPOLeCy 3alollbaBmba U Ha pajy,
Te a npoMeHe Tpeda Ja ce kpehy y npaBily NpONMCHBamba J0JaTHUX MEeXaHH3aMa
3allITUTE KaKBH MOCTOje y YNOpenHOM mpaBy, momyT moryhHoctu hyrama Ha
HEll03BOJbEHA MHTaMka W NPUCYCTBA NPEICTABHUKA CHHJAMKATa Pa3roBOpHMa 3a
mocao, 4yuMe OM ce MOTyhHOCT TOCTaBJbakba OBAaKBHX IHTama U IPaBJbEHa
pasznuka Mel)y kaHauIaTuMa cMamuia.
Kbyune peun: [uckpumunanuja; [Ton; Hemo3sosbena nutama; PagHo mnpaBo;
Ponna paBHOIPaBHOCT.

MARITAL AND FAMILY STATUS AS A PROHIBITED GROUNDS OF
DISCRIMINATION - GENERAL REVIEW

Although the Labor Law prohibits direct and indirect discrimination based on
gender, research and statistics show a different position of female compared to
male job candidates in the employment process. Different treatment is caused by
women's reproductive role, which consequently leads to discrimination based on
marital status—legally still undefined ground of discrimination. Patriarchal patterns
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of society's functioning view women as bearers of family duties, which entails
discrimination based on family duties, a basis of discrimination that seeks its place
on the list of prohibited grounds of discrimination. Different treatment of women
based on marital and family status is particularly visible in the employment
process, in the form of asking illegal questions about family planning and the
number of children. That is why the largest number of reported cases of
discrimination in the report of the Commissioner for the Protection of Equality in
Serbia is precisely in the employment process reported by women. Despite the
advanced provisions of the Law on Gender Equality, it is not possible to eradicate
discrimination against women on these grounds, and the question arises as to how
to protect women in the employment relationship, especially in the employment
process, and provide them with equal treatment.

The author puts forward the hypothesis that the positive legal framework is not
adequate to protect against discrimination against women in the employment
process and at work and that changes should move in the direction of prescribing
additional protection mechanisms, such as the possibility of remaining silent on
illegal questions and having the representatives of the trade union present during
job interviews, which would reduce the possibility of being asked such questions
and being treated differently from other candidates.

Keywords: Discrimination; Gender; lllegal questions; Labor law; Gender

equality.
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Asistentica Armina Cunjalo LLM
Pravni fakultet Univerziteta u Zenici

ULOGA USKLADPENOSTI POSLOVANJA U PREVAZILAZENJU
PRAVNIH PRAZNINA

Globalizacija i modernizacija drustva istovremeno iziskuju fleksibilnost prava i
pravnih propisa. To iz razloga §to je jako vazno da poslovanje na medunarodnom
nivou bude §to jednostavnije i §to sigurnije posmatrano sa zakonskog aspekta.
Nacionalni pravni okvir reguliSe (skoro) sve pravne odnosne, no poteskoca se
javlja u situacijama kada oni nisu ba$ detaljno ili spretno regulisani. To moze
predstavljati problem i na nacionalnom, ali i na medunarodnom nivou — za
kompanije koje posluju van granica drzave porijekla. U novije doba, bilo je
neophodno osmisliti mehanizam pomocu kojeg ¢e se lakSe premostiti pravne
praznine u razlicitim sferama, a posebno u sferi poslovanja.
Tako je sve ucestalije uvodenje pojma ,,zakonske uskladenosti“ (engl. legal
compliance) u svakodnevno poslovanje. Zakonska uskladenost u poslovanju,
predstavlja mehanizam pomocu kojeg se politike i procedure, kao i samo
poslovanje u prakticnom smislu uskladuje sa svim zakonima, podzakonskim
aktima, medunarodnim propisima koji reguliSu odredenu oblast, a §to doprinosi
prevazilazenju zakonskih praznina oslanjajuéi se na vise propisa koji regulisu
odredenu oblast.
Fokus rada bit ¢e na zakonitom poslovanju i pored Cinjenice da nisu svi pravni
odnosi i radnje unaprijed predvideni i definisani. Dakle, u kontekstu pravnih
praznina, fokus se premjeSta sa pravnih odnosa privatnih osoba na pravne
odnose/radnju pravnih i fizi¢kih lica u poslovanju.
U svrhu ovog nauc¢nog rada, bit ¢e prikazani primjeri pravnih praznina u domaéem
zakonodavstvu, a ¢ije se posledice mehanizmom uskladenosti poslovanja mogu
svesti na minimum ili potpuno izbjeci.
U zakljuénim razmatranjima, autorica rada ¢e dati odredena moguca rjeSenja koja
se mogu posti¢i mehanizmom pravne uskladenosti i poslovanju.
Kljuéne rijeci: Zakonska uskladenost; Uskladenost; Poslovno pravo; Pravne
praznine

THE ROLE OF BUSINESS COMPLIANCE IN OVERCOMING LEGAL
GAPS

Globalization and modernization of society simultaneously require the flexibility
of law and legal regulations. The previous stems from the fact that it is very
important that business at the international level be as simple and as safe as
possible from a legal point of view.

The national legal framework regulates (almost) all legal matters, but difficulties
arise in situations where they are not regulated in detail or where they are not
regulated in detail skillfully. This can be a problem at the national and also at the
international level - for companies that operate outside the borders of their country
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of origin. In recent times, it has been necessary to devise a mechanism by which it
will be easier to bridge legal gaps in various spheres, especially in business.

Thus, introducing the concept of "legal compliance” into everyday business is
becoming increasingly frequent. Legal compliance in business is a mechanism by
which policies and procedures, as well as the business itself in a practical sense,
are harmonized with all laws, by-laws, and international regulations that govern a
certain area, which contributes to overcoming legal gaps by relying on several
regulations that regulate a certain area.

The focus of this paper will be on legal business despite the fact that not all legal
relationships and actions are foreseen and defined in advance. Therefore, in the
context of legal gaps, the focus shifts from the legal relations between private
persons to the legal relations/actions between legal and natural persons in
business.

For the purpose of this paper, we will present examples of legal gaps in domestic
legislation and possible consequences which can be minimized or completely
avoided by the business compliance mechanism.

In the concluding remarks, the author of the paper will give certain possible
solutions that can be achieved through the mechanism of legal compliance and
business.

Keywords: Legal compliance; Compliance; Business law; Legal gaps.
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Jenena Jlane, mp
MunncrapcTBo pUHaHCH]a 1 Tpe3opa bocHe u Xeprierosune

Auoa Xayuaxmemosuh, mp”
MunncrapcTBo pUHaHCH]a 1 Tpezopa bocHe u Xeprierosune

ITPABHU PEXKUM 3ACHUBAIBA PAJHOI' OTHOCA Y
NHCTUTYHUJAMA BOCHE U XEPIIETOBHUHE

3acHMBamE paIHOT OJHOCA HMa BHINECTPYKY YJIOTY W 3Hadaj. JlpymTBo
3aCHUBAmEM pagHOr ofHoca o0e30jehyje MOTpeOHYy KONMYMHY W KBaJHTET
JPYIITBEHO MOTPEOHOT pajma — mociofaBii 00e30jel)yjy paaHy cHary, paaHHIld
00e30jehyjy cebum M umaHOBMMAa CBOje MOPOJHUIIE MAaTEPH]jaTHO-COIH]jaTHY
curypHoct. 30or Tora je moTpeOHa onaroeapajyhia mnpaBHa o00jeKTHBH3aIUja
3aCHHMBaba PAJHONPABHOT OJHOCA, Tj. YCIIOCTAaBJbakhE MPABHOT pexuMa. Y OBOM
pany, cucreMaTH4HO he ce W3BPLIMTH aHaNIW3a NPAaBHOT PEXMMa 3aCHHBAba
pamHor oaHoca y UHCTHTynujama bocHe W XepueroBnHe, Kao jEIHOT O
Haj3HAYajHUjUX PATHONMpPAaBHUX WHCTHTYTa, C OO3MPOM Ja OBaj HMHCTUTYT
IpencTaB/ba MPBY U HAjHEIIOCPEAHH]Y PaJAHONPABHY paspaxy npasa Ha pan. Y
omroeapajyhum nmujemoBuMa pajga, haxma he Outm mocBeheHa HaumHy U
OCHOBHHUM (ha3aMa MOCTYIIKa 3aCHUBAKba PAJTHOT OJHOCA JPKABHUX CIY)KOCHHKA H
OCTAJUX 3alOCIICHUX JIMIA, Ca II0CCOHMM OCBPTOM Ha 3aIITUTy Yy4YEeCHHKa
KOHKypca | IpaBa Ha JjeJIOTBOPHO MPABHO CPEACTBO. Y pany he OUTH pujedn u o
MOTYRHOCTH MPOAYXEHa PaTHOr OJHOCA APXKABHUM CIIY)KOCHHIIUMA KOJU CYy y
cKilany ca BakehuM npomucuMa CTEKJIM YCIOBE 3a OCTBapUBame IpaBa Ha
CTapoCHy IeH3Hjy, ¢ 003upoM Ja ce y MHcTHTynujama bocHe n XepiieroBune
[10jaBJbyjy MMOMEHYTH CJIy4ajeBH, a Ha OCHOBY CarjlaCHOCTH ATEHIIUje 3a APKaBHY
cnyx0y. TakBy mpakcy mpare MHOroOpOjHA OTBOpPEHA IMUTama, MOCEOHO IITO
oxnroBapajyhe 3akoHCKEe HOPME Yy CIy4ajy HCIyHEHha YCIIOBa 3a OCTBapUBAHE
npaBa Ha CTAPOCHY NEH3H]jy, YTBPYyYjy MpecTaHak pagHOr OxHOcA. Y TOM CMHCIY,
ayrtopu he de lege ferenda yuunutu oxroBapajyhe npujeiore 3a KBAIUTETHHjE U
HOTIYHHj€e HOPMATUBHO PEryJIHCamke MOMEHYTOT UTAbA.

Kibyune pujeun: 3acHuBame pamHor omHoca; KoHkypce; Jp:kaBHU CiTy)XKOCHWK;

[IpaBo Ha xandy.

THE LEGAL REGIME OF COMMENCEMENT OF EMPLOYMENT IN
INSTITUTIONS OF BOSNIA AND HERZEGOVINA

The significance and roles of commencing employment are manyfold: the society
is provided with the required quantity and quality of socially useful work; the
employers obtain workforce; and the employees provide material and social
certainty for themselves and members of their families. Proper legal
objectivization of the commencement of employment, i.e., of the establishment of
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a legal regime, is, therefore, necessary. This paper analyzes the legal regime of the
commencement of employment in BH institutions, which is considered one of the
most significant labor law institutes, as the first and immediate exercise of the
right to work. Specific parts of the paper focus on the method and phases in the
commencement of employment for civil servants and other employees, with
special reference to the protection of applicants and effective legal redress. The
paper also explores the possibility of extending employment contracts for civil
servants who are, under the current legislation, eligible to retire—a practice that is
authorized by the Civil Service Agency of Bosnia and Herzegovina. This raises
many questions because, under relevant legal provisions, meeting the retirement
age requirement entails employment termination. In this context, the authors
propose de lege ferenda better and more comprehensive solution to the problem.

Keywords: Commencement of employment; Job advertisement; Ccivil servant;

Right to legal redress.
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CONSIDERATIONS ON ”NO POUCH” AGREEMENTS - BETWEEN
THE RESTRICTION OF THE RIGHT TO WORK AND ANTI-
COMPETITIVE VIOLATIONS

Through "no-pouch” agreements, we understand the agreements not to contact,
recruit or offer employees of a competing company (those who work/worked at
one of the companies involved).

On the one hand, these agreements reduce the competitiveness of the workforce,
as employees remain trapped for a long period of time without the possibility of
freely choosing another job. This also leads to an infringement of the fundamental
right to work, which is regulated and protected at both the EU and national level
by the provisions of the 2003 Constitution of Romania, republished. On the other
hand, these agreements infringe anti-competitive rules, affecting the right of
employers to recruit employees who work in similar fields/sectors of activity.

In the labor market, labor recruitment cannot be restricted as it is a competitive
parameter between the parties involved.

Recently, there has been an increase in the number of investigations carried out by
competent authorities in several Member States to investigate and sanction no-
pouch and wage-fixing agreements (e.g., in Lithuania, Poland, Hungary, and
Portugal).

In Romania, the competition authority (i.e., the Competition Council) has
conducted an extensive campaign against companies operating in the market for
the production of motor vehicles and/or other related activities (e.g., vehicle
components and systems, testing, projecting), the best known being the
investigations against Renault Technologie Roumanie and Segula Technologies
Romania (following the company's refusal to allow competition inspectors access
the company administrator's e-mail account, Segula was punished with a civil fine
of 441,494.13 RON).

Moreover, in cases where anti-competitive acts were found to have been
committed, the fines imposed can even reach 10% of turnover, which is likely to
create financial difficulties or even a potential risk of insolvency for those
companies.

In all cases, labor is indispensable for doing business, and the prohibition of "no-
pouch™ agreements contributes to increasing competitiveness among employees
and enhancing the competitive business environment.

Keywords: Labor; No-pouch agreement; Competition; Non-discrimination.
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VIK/UDC 347.921.2

Ipogh. Op I'opdana Cmankosul, pedosru npoghecop y mpajuom 36ary”
[IpaBHu paxynrer YHuepautera y Humry

EBEHTYAJIHO TACUBHO CYTAPHUYAPCTBO

EBeHTyallHO TMAaCHUBHO CyMapHHYapCTBO, NpeaBUl)CHO MpaBWIMMA NapHUYHE
nporeaype fa OW ce YKIOHHIM CIOPOBH M3 MPAaBHUX OIHOCA Ka0 MATOJIOIIKA
JPYIITBEHA I10jaBa, Y JMUTEPATypH MPOIECHOT MpaBa 03HAa4YaBa C€ Pa3IMIUTHM
TepMHHHMa ¢ 003MPOM Ha TO Ja 3aKOHOMABall HHje MMEHOBAO OBAj MPOLECHH
HHCTHUTYT KOjU C€, Ka0 moce0aH BHJ T3B. 3aKOHCKOT CYMapHHYapCTBa 3HATHO
pa3juKyje OJ OCTaIMX BUAOBa cymapHuuapcTBa. OHO IITO MOCEOHO OJMJIMKYje
eBEHTYallHO [ACHBHO CYMApHHYAPCTBO MPEACTaBHba OJCTYMAmE OJ OIMIITEr
MIPOLIECHOT PEXXUMa KOjH Ce NMpHUMEmYje y MapHHULHU ca CyNapHH4YapuMa U MeTo[
OJUTyYHBaba KOjU CyJ MpuMembyje. 300T (parMeHTapHOT 3aKOHCKOT Peryjucama
OBOI' MPOIECHOI MHCTHTYTA HACTalle Cy MHOTe 3aKOHCKE Mpa3HHHE KOje Cy y
CYJICKOj MPaKCH Pa3MuUTO HMHTEPIPETHUPAHE IITO je IOBOAWIO M JOBOIH 10
[paBHE HECUTYPHOCTH.

Kibyune peun:CynapaHudapcto; EBEHTyallHO MaCHBHO CYyNapHUYIAapPCTBO,

TyxOeHn 3axTeB.

POSSIBLE PASSIVE LITIS CONSORTIUM

Possible passive litis consortium is provided for by the rules of litigation
procedure in order to remove disputes from legal relations as a pathological social
phenomenon. It is a special type of the so-called legal litis consortium as it is
significantly different from other types of litis consortia. As the legislator did not
label this procedural institute, it is termed differently in the procedural law
literature. One characteristic of possible passive litis consortium is a deviation
from the general procedural regime applied in litigation with litis consortium and
the decision-making method applied by the court. Due to the fragmentary legal
regulation of this process institute, many legal gaps arose, which were interpreted
differently in court practice, which in turn led and continues to lead to legal
uncertainty.

Keywords: Litis consortium; Possible passive litis consortium; Statement of

claim.
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IIpogh dp Bpanko Mopaum, pedosnu npogpecop u cyouja y nensuju’
[IpaBHu daxynrer YHuBepsurera y Mcrounom CapajeBy

3AIITUTA JIMYHOCTHU O KJIEBETE

[puje nBanecer roauHa je y Penybumu Cprickoj U3BpILIeHa AeKpUMHHAIN3AIN]a
KJIeBeTe. 3a TO BpHMjeMe je YCIjelIHO NpolecyrpaHa rpalhaHcko-TpaBHa Tyx0a
NPOTUB JIMIa KOje je OKJIeBeTano Jpyrora. JlekpuMHuHanu3auuja KieBeTe
U3BpILICHA je cBOjeBpeMeHo myTeM lex specijalis-a, 3akoHa o 3aTHTH 011 KIIeBETE.
[MonuTnuka BoJba je ycioBwia na ce y 2023. mokpeHe ¥ JOBPIIM 3aKOHOJABHH
mocTtymnak Bpahama KpUBUYHOT JIjeia KJIeBeTa y CUCTEM KOIU(HUKAIlHje KpUBHIHOT
npaBa, Kpusmunn 3akonnk PemyOmmke Cpricke. BypHe peakunje HOBHHapCKHX
YApYXEHa, HEBIAJWHWX OpraHu3alija W TpPEACTaBHUKA ,MelyHapomHe
3ajelHANE” HHCY yCIjelie 3ayCTaBUTH KPUMHHANIM3AIMjy KieBeTe. PemartnBan
ycIjex MpOTECTHE KaMIIamke je TIOCTUTHYT TaKo IITO Cy HOBUAHE Ka3HE 3a KJICBETY
cMameHe y omHocy Ha Hanpr 3akoHa o mMjeHama M jpomyHama KpusuasHOT
3akoHuKa Pemy0nuke Cprcke. Ilocibequ4yHO TOMe, IPaBHE MOCJbENULE OCYAE HE
MOTY HACTYNHUTH KaJia je 32 KpUBHYHO JjeJIo M3peueHa HOBUaHa Ka3Ha.

Kibyune pujeun: Knesera; HoBuana kas3Ha; Haknana mrere; KpuBuuno mpaso;

I'pahancko npaso

PROTECTION OF PERSONALITY AGAINST DEFAMATION

Twenty years ago, defamation was decriminalized in the Republic of Srpska.
During that time, a civil lawsuit was successfully initiated against a person who
defamed another. Defamation was decriminalized through the lex specialis-the
Law on Protection from Defamation. The political will required that in 2023, the
legislative procedure to reinstate the criminal offense of defamation in the criminal
law codification system, the Criminal Code of the Republic of Srpska, be initiated
and completed. Violent reactions from journalists' associations, non-governmental
organizations and representatives of the "international community” failed to stop
the criminalization of defamation. The relative success of the protest campaign
was achieved by the fact that fines for defamation were reduced compared to the
Draft Law on Amendments to the Criminal Code of the Republic of Srpska.
Hence, the legal consequences of a conviction cannot occur when a fine has been
imposed for a criminal offense.

Keywords: Defamation; Fine, damages; Criminal law; Civil law.
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Jlp Mnuja Babuli pedosnu npodecop ynusepsumema y nemsuju.
Beorpan

YI'OBOP O IIOKJIOHY - PACKH/I 1 OITIO3UB
- npaBHa npaBuja u [lpexnanpr rpahanckor 3akonnka u3 2015 -

AYTOp CHHTETHYKH aHalM3Hpa MHCTUTYT OMO3MBAa M PAaCKUIa YroBOpPa O MOKJIOHY
IpeMa MpaBHUM IIPAaBHIIMMA, CTAaBOBUMA IpaBHE HayKe, YIIOPETHOT IpaBa M CYACKE
npakce. Ha ocHOBY oBe aHanm3e, IPUMEHOM BHINE METOJA Ca3HaBama M TyMaucma
IpaBa, KPUTHUYKH oliewkyje pemewma [Ipennanpra ['pahanckor 3akonunka CpbOuje u3
2015 (Ipexnanpt I'3)" u mpemtake onropapajyha perersa.
YroBop 0 NOKIOHY HHje ILIEIOBUTO PETYIUCAH y INO3UTUBHOM mpaBy Cpbuje (u
Peny6nuke Cpricke) Te ce Ha MOKJIOH MPUMERY]y TIpaBHa MpaBuiia U3 paHuje Bakehnx
rpahjaHCKHX 3aKOHMKA. Ha OCHOBY OBHX IpaBmiIa (MIPOUCTEKIIMX U3 PUMCKOT IIpaBa) U
IpaBHE Hayke ayTop onpelyje mojaM MOKIOHA U aHAU3UPA FHErOB OMO3UB M PACKHUIL.
Packun 1BoCTpaHO 00aBE3HUX yroBOpa 300T HEUCITYHhEHha, IPOMEHEHIX OKOIHOCTH U
HeMmoryhHocTH ucnymewa perymucan je 300 wn. 124-138, amu He W packun
JOOPOYMHHX YrOoBOpA.
CrpaHe y yroBopy O IOKJIOHY MOTY NpPEABHIETH pasiiore 300T KOjUX Ce OH MOXKe
jEMHOCTPAaHO PACKMHYTH W OIIO3BaTH IIpe M IOCJIC FHErOBOI IOTIYHOT H3BpPILICH:A.
YTroBop 0 MOKIOHY ce, IO TPaBWITy, PacKUIa U OM03MBa Kaja je Beh W3BpIIeH U Tajga
packus U ONO3MB Jelyjy yHa3al (peTpoakTuBHO). OxpeheHn MOKIOHU — yoOudajeH:
IIPUTOJHU (Mame BPeIHOCTH), HarpaJHH, YYHIEHH y ONIITEKOPUCHE CBPXE M OPYTH,
HE MOTY ce OII03BaTH U YroBop packuHyTH. Hajuerhie ce yroBop o MOKJIOHY ONO3UBA U
packuma |y cIy4ajy ne3axBaJHOCTH (HEOIaroJapHOCTH) MOKIOHONPHMIIA W
OCHpOMAIlIeHa MOKJIOHOABIA, ITO CE IOTIIYHH]e HCTPAXKYje Y OBOM pay.
AKO je 3akJpydeH TOKJIOH ¢ HamoroMm (donatio sub modo), a mokmoHompumar He
M3BPILIH HAJIOT HU Y HAKHAJHOM IIPUMEPEHOM POKY, MOKJIOHOAABAL] MOXKE [1a PACKHHE
YroBOp W 3aXTeBa Ja MOKIOHONpPHMAIl BPaTH INTO je MPUMHO, U3Yy3eB KaJ je HEKO
Tpehu cTekao mpaBo Ja 3aXTeBa W3BPIICHE Hajora. Packuaa ce U Oo3uBa MyHOBaXXaH
YroBOp O TOKJIOHY. AKO je YroBop HEMyHOBaXaH (300T pPYIUBHBOCTH WA
HUINTABOCTH) OH he ce, MO TyXOW JHIA KOje 32 TO MMa IPAaBHU HHTEPEC WIH MO
CITy’)KOCHO]j TyKHOCTH, TIOHHUIITHTH. .
Cxuna 3a 3akoHHK o obnuranujama u yropopuma (CKuIa)® OMO3HB YroBOpa O
MOKJIOHY je YBpPCTHJIa y Pasjior 3a HErOB pAacKui, LITO j€ ONpaBIaHO IPey3eo U
Mpennaupr I'3.
Kbyune peun: YroBop o noxiiony; Ono3uB yroBopa o MokjIoHy; Packuj yroBopa o
nokJiony; He3zaxBanHoct (He0J1aroiapHOCT) MOKJIOHONPUMIIA;
Ocupomariiemhe OKIOH0JaBIa; Heomo3uBH MOKIIOHM.
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¥ M. Koncmanmunosuh, O6nuzayuje u yeosopu — Ckuya 3a 3axonux o obuuzayujama u
yeosopuma, Caspemena aomunucmpayuja, beoepao 1969.
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GIFT AGREEMENT - TERMINATION AND REVOCATION
Legal Rules and the Draft of the 2015 Civil Code

The gift agreement is not fully regulated under positive law. Legal rules included
in civil codes previously in force apply to relationships arising from this
agreement, such as revocation and termination. The gift agreement can be
unilaterally terminated by agreement or, in some cases, by law before it has been
executed. Most often, it is terminated and revoked after it has already been
executed, and then it has a retroactive effect. Usual occasional gifts (of small
value), prizes for general useful purposes, and others cannot be revoked or
terminated.
The gift agreement can be revoked and terminated in case of the donee's
ingratitude (ungratefulness) and the donor's impoverishment (when the gift has
been handed over to the donee), and these are the two issues the paper deals with.
If an agreement with an order, i.e., subject to a condition or qualification (donatio
sub modo) is concluded, and the donee does not fulfill that condition even within a
reasonable period, the donor can terminate the contract and demand that the donee
return what he received, except when a third party has acquired the right to
demand the execution of the order. Then, a valid gift agreement shall be
terminated and revoked. If the contract is invalid (due to nullity), it will be
annulled upon the lawsuit of the person who has a legal interest in it.
The author proposes that some concepts included in the Preliminary Draft of the
Serbian Civil Code should be amended and supplemented with appropriate
provisions.
Keywords: Gift agreement; Revocation of the gift agreement; Termination of the
gift agreement; The donee's ingratitude; The donor's impoverishment;
Irrevocable gifts.
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Ilpogp. Op Cmanka Cmjenanosuli’
[IpaBuu daxynrer YHuBep3urera y Mcrounom CapajeBy

MOXE JIX ITPYXKAJIALl BECINIATHUX YCJIYI'A HA HHTEPHETY
OAT'OBOPATH 3A LITETY HACTAJY AETPAH3UTUMA?

OBaj pax u3HOCH IpOOJIEMe ca KOjUMa Ce Cyo4aBajy JIMIa Koja Cy MOJ yTUIajeM
caip)kaja MOjeIMHUX CajTOBAa HA MHTCPHETY, KOjU KPO3 CBOj calpiKaj peKIaMupajy
NPOMjeHy TIoJla Kao CIAaCOHOCHO pjeleme 3a cBe mnpobieme. Hakon mTo cy
MIPETpIjeH pa3He XOPMOHCKE TepaIije M XUPYPIIKEe 3aXBaTe OHU Cy YBUIjEIH J1a
UM TO HHje Tpebaio W Kele na ce BpaTe y MNPBOOHTHH NOJN. 3acCHUBAEmE
OJTOBOPHOCTH OBHX CajTOBA, KOjH OOMYHO MMajy BEIHNKY (pHHAHCHjCKY MOoh, Kpo3
Npu3My KJIAQCHYHE OATOBOPHOCTM 33 HAKHAAy UITETe YYHICHE CBOJUM
KOPHCHHUIIMMa JIOBEJIO j€ 0 IpHjeuIora y OBOM paxy Koje BpCTe mTeTe OM Moria
OCTBapHBATH JIMIa KOja Cy Kao KOPHCHHIM THX CajTOBAa HaBEICHA HA IPOMjEHY
mojia. AyTopka Mpe/yiake y OBOM paay Ha KOju HauuH Ou ce Kpo3 jgomahu
NPaBHHU CHCTEM IIO3UBOM Ha ojpende 3akoHa O OONMTAIlMOHMM OJHOCHMa MOTJia
3alITUTUTH Y CYACKUM Tporiecuma oBa jinna. Oaroapa ce U Ha MATambe Ja Jid Ou
ce MorJIe TIPUMjEHHUTH U oApende 3aKoHa O 3alITUTH NOTpollaya Kao U OCHOBHA
HadeJsa rpaljaHCKOT Ipasa.

Kibyune pujeun: Ilpomjena mona; erpansutu; OarosopHoct; HakHama mrere;

Cyncka 3amtura; 3noynorpeda mpasa.

CAN A PROVIDER OF FREE SERVICES ON THE INTERNET BE
LIABLE FOR HARM CAUSED TO DETRANSITIONERS?

This paper focuses on the problems affecting individuals who succumb to the
influence of content provided by sites on the Internet advertising sex reassignment
as a wholesome solution to all their problems. After suffering various hormonal
therapies and surgical procedures and realizing it was unnecessary, they wish to
return to their original sex. Conceiving liability of these sites, which have great
financial power, through a prism of classical liability for damage caused to their
users has led to a proposal in this paper regarding types of compensations that can
be claimed by persons who have been led to sex reassignment. The author
suggests that these persons could be protected in the domestic legal system by
invoking provisions of the Law of Obligations in court procedures. Furthermore, it
answers the question of whether the Law on Consumer Protection provisions and
the basic principles of civil law can also be applied.

Keywords: Sex reassignment; Detransitioners, liability; Compensation for

damages; Judicial protection; Abuse of law.
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SPASAVANJE NA MORU (UNUTARNJIM VODAMA) — OD RIMSKOG
PRAVA DO SUVREMENOG DOBA

Jedan od veoma vaznih instituta plovidbenog, a posebno pomorskog prava jest
institut spasavanja. Taj je institut zasnovan na etickom shvacanju potrebe
medusobnog pomaganja medu uéesnicima pomorske (unutarnje) plovidbe. Pravo
spasavanja razvijalo se najprije putem instituta obi¢ajnog prava, a zatim su
intervencijom zakonodavca ti obi¢aji kodificirani ili su posluzili kao osnova za
formuliranje posebnih pravnih normi. Najvazniji medunarodni instrumenti na tom
polju su Medunarodna konvencija za ujednacavanje nekih pravila o pruzanju
pomoéi i spasavanju na moru (Bruxelles, 1910.) i Medunarodna konvencija o
spasavanju (London, 1989.). U ovom ¢e se radu usporedivati zakonska rjesenja
Republike Srpske i Republike Hrvatske.

Kljuéne rijefi: spasavanje na moru, rimsko pravo, pomorsko pravo, pravo

unutarnje plovidbe, Republika Srpaka, Republika Hrvatska.

SALVAGE ON THE SEA (INLAND WATERS) - FROM ROMAN LAW TO
MODERN TIME

The law of salvage is a principle of maritime law whereby any person who helps
recover another person's ship or cargo in peril at sea is entitled to a reward
commensurate with the value of the property salved. The legal concept of an
entitlement to reward for saving imperriled marine property can be traced back
into antiquity for some 3.000 years. Beginning with the Edicts of Rhodes (Nomos
Rhodion Nauticos), through the laws of the Romans (chapters XLV and XLVII of
Book X1V of Justinian's Digest) into modern legal system, it has been recognised
through the ages that an individual who risk himself and his own own property
voluntarily to successfully rescue to property of another from peril at sea should
be rewarded by the owner of the property saved. Today, salvage law is relatively
international and uniform, because many of the world's maritime nations have
adopted the text of the International Convention for the Unification of Certain
Rules Relating to Assistance and Salvage at Sea (signed in Brussels in 1910) or
International Conventionon Salvage (signed in London in 1989) which is based on
the same general principles as the 1910 Convention. In this article the law
solutions of Republic of Srpska and Republic of Croatia will be compared.

Key words: salvage on the sea, Roman law, maritime law, law of inland water

navigation, Republic of Srpska, Republic of Croatia.
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Ipog. op Mupocnras Jlazuh
[IpaBHu daxynrer YHuBep3urera y Humry

HAYEJIO IIOY3JABA Y PETUCTAP HEITIOKPETHOCTHU "
CTULHAIBE ITPABA OJP’KAJEM

JaBHM perucrap HEMOKPETHOCTH, OMJIO 3eMJBbHIIIHA KIbHUT'a MJIM KaTactap, Tpeba jia
oMmoryhn TayHOCT €BHJCHLMjE CBUX IIpaBa BE3aHMX 3a HEIMOKPETHOCT M Ja
OCTBapy CUTYpPHOCT IIpaBHOI mpomera. /la OM perucrap HEHOKPETHOCTH MOTao
er3UCTUPaTH Mopa NMOYMBAaTH Ha Hauelly MOy3Jama, a Aa OM IOcienule OBOT
Hauesa Owie NpaBUYHE, CTame PErucTpa Mopa JIOCTHNM BHUCOK IPOLEHAT WX
HOTIIYHY TaYHOCT MOAAaTaKa (MOTIYHOCT W UCTHHHUTOCT). Haveno moysnama 3Haun
Ja cBa IpaBa W YHILCHHIE YIHCaHE y pPErucTap HEIMOKPETHOCTH MOCTOje
(MCTUHHUTOCT), OJHOCHO JIa CBE OHO LITO HHUje YIHCAHO y PErucrap He IOCTOjH
(moTmyHOCT).

[Mocnenuua Havena moysnama je Jla CaBecTaH CTUIANAIl IIOCTaje BIACHUK U Kaja
NpeHocHIal HHUje OHO BIACHHWK, HEOTPAaHWYCHH BIIACHUK WM HCKJbYYHBU
BiacHUK. [IpuHIMD MOy37ama y perucrap HEMOKPETHOCTH j€ Y3/IpMao TeMEJbHO
Haueso Nemo plus iuris... 1a HUKO HE MOXE IIPEHETH Ha APYrora BUILE NpaBa HO
mro caMm uma. Mako JiejcTBo Hauelna noys3aama nocToju 300T CUIYPHOCTH MPaBHOT
npoMera M 3amrTHTe Tpehux caBecHMX CTHIAONA, pa3MaTpamo [HTamba
OIPaBJaHOCTH HErOBEe NPEIHOCTH HAJl CBOJHHOM CTEYEHOM OJpIKajeM I0jaqyaHOM
npxaBuHOM. Jla 7 je onxpskaj 3aCHOBAaH Ha IYTOTPAjHOj CABECHO] AP KAaBUHH
CTBapH, BEKOBHMA jayd OJ M3BOPHOT BJIACHUKA, CIAOHMjH MO JICjCTBY OJ CABECHOT
YrOBOPHOT CTHILIaEa CBOjHHE OJ KEGMDKHOT BIACHHKA, 300T Hadena noysnama? [la
1M hie caBeCHO CTHIake UMATH HCTO JCjCBO M IpeMa CIIy)KOCHOCTUMa CTCUCHHM
onpxajem? [la nm ce THME OTBapa IyT 3noynorpedama y nmpaBHoM npomery? Koja
je Mepa CaBECHOCTH — IPOBEpa CaMO KHGIDKHOT WM M NPOBEPa BaHKHHKHOT
crama? Pro er contra, cydespaBamo aprymeHte mnokymasajyhu ga mponahemo
NPaBUYHO pelleme, jep je NPHHIUIY CUTYPHOCTH MPAaBHOT MpOMETa
CYNpPOTCTABJbUB jEJHAKO Ba)kaH INPHUHIMII 3aIUTHTE CBOJUHE — KEbIKHE HIH
BaHKHbHIKHE.

Kibyune peun: Perucrap nenokperHocru; Haueno noysnama; Onpxaj; Konusuja

CaBEeCHHX CTHLIAIALIA.

THE PRINCIPLE OF RELIANCE ON LAND REGISTRIES AND
ACQUIRING RIGHTS TO PROPERTY THROUGH ADVERSE
POSSESSION

The purpose of the land registration or cadastral register is to provide accurate
records of all real property rights and ensure legal certainty in real estate
transactions. Land registers must rest on the principle of reliance. For the
consequences of this principle to be equitable, land registries must attain a high
level or even complete accuracy of data (completeness and accuracy). The
principle of reliance means that all the rights and facts entered into the land

* lazic@prafak.ni.ac.rs
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registry are true (correctness) and that the data that have not been entered into the
land registry are considered non-existent.

The principle of reliance implies that a conscientious acquirer will acquire
ownership rights even when the conveyor was neither owner, freeholder, nor
exclusive owner of the property. The principle of reliance undermined the very
foundations of the principle Nemo plus iuris... "No one can transfer more rights to
another than they themselves have. Although the aim of the principle of reliance is
to ensure legal certainty in real estate transactions and protect third conscientious
acquirers, we examine whether it is justifiable to give this principle the advantage
over acquiring property through adverse possession. Is adverse possession based
on long-term conscientious possession of the property, for centuries higher in
force than the original owner, weaker in its effect than conscientious contractual
acquisition from a registered title holder due to the principle of reliance? Will the
conscientious acquisition have the same effect on the right of easement acquired
by adverse possession? Will this lead to potential misuse in legal transactions?
What is the measure of conscientiousness—examining only land registry or
investigating factual state too? We confront pro and contra arguments in an
attempt to find an equitable solution to a problem where the principle of legal
certainty of real-estate transactions is confronted with the equally significant
principle of protection of property rights—registered or factual.

Keywords: Land registry; The principle of reliance; Adverse possession; The

collision of conscientious acquirers.
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Ilpogp. Op Panka Pauuh
[IpaBuu daxynrer YHuBep3urera y Mcrounom CapajeBy

OJIPEBUBAIBE IIPUBPEMEHUX MJEPA'Y TOKY IIOCTYIIKA Y
BPAYHUM ITAPHUIIAMA

VY ckiagy ca 3aKOHCKHMM pjeliemeM Koja je canpkaHo y [lopoandHoM 3akoHy
Peny6nuke Cpricke u3 2023. roauHe CyZ y TOKY IOCTYIKa y OpauHUM HapHUIIaMa
MOXE N0 CIY)XOCHO] IY)XHOCTH WJIM Ha NPHjEUIOT POIMTEIbA OAPEIUTH
NpUBpPEMEHE Mjepe y BpIUCHY POOUTEJHCKOT IpaBa M HM3IpKaBama MHjeTeTa.
3akoHO#aBal, NPWIMKOM pEIHroBamba IpaBWia O onpehuBamby NpPUBpPEMEHHX
Mjepa y TOKY TOCTYIKa y OpayHMM IMapHHIaMa, HUje 3HAa4YajHHje OJCTYIHO O
pjemema koja cy Omma caapkaHa y OusmeM I[lopoandHOoM 3akoHY, KOjH ce Y
Perry6mmummn  Cprickoj mpuMjemnBao a0 mpBor cemmremOpa 2023. romuHe.
Haxanoct cBe HejacHohe W guiieMe Oko onpehuBama NpuUBpeMEHHX Mjepa y
BpILICHY POAUTEILCKOT MpaBa OCTalle Cy U HAKOH JIOHOLIEeHka HoBor [lopoauyHor
3akoHa. Kako 3akoH 0 MapHUYHOM MOCTYIKY, KOjH je HOPMHUPAO CYICKE Mjepe
00e30jehera, He MO3HAje MPHUBPEMEHE Mjepe Kao IMOCeOHYy BpPCTYy — Mjepe
00e30jeherma HUje jacHO KOje MPETIOCTaBKE MOpajy OMTH HCIYH-CHE Ja O Cyn
OJIPEANO HEKY OJ1 IPUBPEMEHHX Mjepa Y BpILIECHY POAUTEIHCKOT ITPaBa.
AyTopka ce, y paay, moceGHO 0aBH IHTakBMMa KoOje Ce OJHOCE Ha NPaBHU OKBUP
3a oapehuBame MPUBPEMEHUX Mjepa y BPIICHY POAUTEIHCKOL IpaBa. YKOJIHKO OH
3aKOHOJABAIl MPEIBUINO MOCeOaH MOCTYIAK 3a OApehUBamke NPUBPEMEHHX Mjepa
y BpILICHY POANUTEIHCKOT MpaBa cMaTpaMo Ja OW IpaBa U MHTEPECH JjeTeTa OMin
OCTBAapEHH Y MOTIIYHOCTH.
Kibyune pujeun: OpauHe mapHHIE, CyIacke Mjepe o0e30jehema, mpuBpeMeHe
Mjepe y BpLICHY POIUTEIHCKOT IpaBa, U3pKaBambe 1jeTeTa.

ON ORDERING INTERIM MEASURES DURING MARITAL DISPUTE
PROCEEDINGS

Under provisions of the Family Law of the Republic of Srpska from 2003, the
court can order interim measures on exercising parental duties or child support
during marital dispute proceedings. The existing rules that govern ordering interim
measures during marital dispute proceedings did not change significantly
compared to those stipulated by the Family Law, which was in force until
September 1, 2023. Unfortunately, the newly introduced Family Law failed to
eliminate many ambiguities and dilemmas concerning ordering these measures.
Since the Law on Civil Procedure, which governs rules on security measures,
does not recognize interim measures as their particular type, the question remains
concerning conditions that must be met for the court to order some interim
measures on exercising parental rights.
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In this paper, the author addresses, in particular, the question of the legal

framework for ordering interim measures in exercising parental rights. We believe

that If the lawmakers provided for a special procedure for determining interim

measures in exercising parental rights, the legal interests of a child would be

protected entirely.

Key words: marital disputes, security measures, interim measures in exercising
parental rights, child support.
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Ilpog. op Hamawa Cmojanoeuh*
[IpaBHu paxynrer YHusepautera y Humry

OJACTYIIAIA Ol HAYEJIA YHUBEP3AJIHOCTH Y HACJIEBUBABY
Y CABPEMEHOM CPIICKOM IIPABY

Haueno ynuBep3anHocTH y HacnehuBamy Kao jeJaH O TeMesba YCTaHOBE
HacieljuBamba y CaBpEMEHOM CpIICKOM MpaBy MOJpa3yMeBa Ja Cy I[paBHia
3aKOHCKOT HacjiehuBama OMIiTa, WCTa W jeJHAKa 32 CBE OCTABHOLIE U CBE
HaclleTHUKe, 0e3 003mpa Ha: 1o, OpadHu WM BaHOpayHH CTaTyc, pel pohema,
y3pacT, BepCKy MPUIATHOCT, 3aHUMarbe, HIMOBHHCKE npuinke U ci. OBo Haueo,
takohe, mojapazyMeBa Jia ce CBE LITO YMHH 3a0CTaBLITHHY, Oe3 003upa Ha BpPCTY,
HaMeHy, OPEKJIo M KBalIuTeT nobapa, Hacielyje mpema uctum npasuinma. On
OBOT' BpXOBHOT IIPHHIIUITA CPIICKM 3aKOHOABAI] YHHH OJICTYIABE Y CAMOM 3aKOHY
o HacnehuBamy, mpomucyjyhin moceOHa mpaBwia HaclehuBama y ciaydajy
HACJIEJUBOCTH IpaBa Jla Ce TPaXU CMabEHE HACICIHOT JieNa CyNpy)XHHKa Kao
HacJIeJHUKA JPYror 3aKOHCKOT HACJIEAHOT pelia, OTOM, HAacJeAMBOCTH IpaBa Ha
HYXHH JI€0, U Ha KPajy, HACJICAUBOCTH MpaBa U 00aBe3a 13 3aKJby4CHOT YTOBOPa O
JIO)KMBOTHOM H3JIp)KaBarby, MOCIE CMPTH JaBaolia H3pxaBamba. OBHM pagoM
YUHUMO TOKYINAj J1a, KOpUIIhemeM MpaBHO-I0MATCKOT, HOPMATHBHO-NIPABHOT,
YIIOPEIHO-TIPABHUOT W HCTOPHjCKO-TIPABHOT METOJa, YTBPJAMMO KOJHMKH j€
CTBapHU OOMM TpPHMEHE Haveja YHHBEP3aJIHOCTH y HaciehuBamwy, y3umajyhu y
003up HeroBa OrpaHUYEHa, CajipXKaHa y APYrHMM 3aKOHCKHUM TEKCTOBHMA, ITOITYT:
3aKkoHa O NPHBPEIHUM JPYNITBUMA, 3aKOHA O pajy M 3aKoHa O OJUIMKOBaMbMMAa
Peny6onuke CpOuje.

Kbyune peun: CaBpemeno cprcko npaBo; Haueno yHuBep3alHOCTH Yy

Hacnehuamy; Haueno crierujaaHocTy y HaclejuBamy.

DEROGATIONS FROM THE PRINCIPLE OF UNIVERSALITY IN
SUCCESSION IN SERBIAN CONTEMPORARY LEGISLATION

The principle of universality in succession as one of the foundations of the
institute of succession in Serbian contemporary law implies that the rules of legal
inheritance are general, identical and equal for the testator and all heirs,
irrespective of sex, marital or extra-marital status, order of birth, age, religious
belief, occupation, property opportunities, etc. This principle also implies that
everything constituting the estate, irrespective of the type, purpose, origin and
quality of goods, is inherited according to the same rules. The Serbian legislator
makes derogation from this supreme principle in the Law on Inheritance itself,
prescribing some special inheritance rules in cases of inheritability of the right to
request the reduction of the inheritance portion of a spouse as an heir of the second
legal inheritance order; then, inheritability of the right to forced portion; and,
finally, inheritability of the rights and obligations referred to in a concluded
lifelong personal care agreement, following the death of a caregiver. By means of
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dogmatic, normative, comparative, and historical methods, we attempt to establish

the actual scope of application of the principle of universality in succession,

bearing in mind its limitations contained in other legal texts, such as Law on

Business Companies, Labour Law, and Law on Decorations of the Republic of

Serbia.

Keywords: Serbian contemporary law; Principle of universality in succession;
Principle of speciality in succession.
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Ipocp. Op Huna ITnanojesuli’
[IpaBHu daxynrer YHuBep3urera y Kparyjesiy

INPABHA JEJCTBA 1 ®YHKINJE YPBAHE KOMACAIIMJE

3a pa3nuky o] pypajiHe KoMacaluje, ypoaHa KkoMacaluja mpecTaBiba 00JIUK OBOT
MHCTUTYTa KOjU BehinHa AprkaBa Haumier pernoHa He mnosnaje. M nok ce y Eponn
OHa YCHEUIHO INpHMEHYje BHIIE O] JeOHOT BeKa, Yy HalleM pEeruoHy ypOaHy
KoMacalujy yBelie Cy caMo TpH Jpxase: Hajupe CrnoBeHuja u XpBarcka, a 3aTUM
n CpOuja. Ilomro je ped 0 HOBOM HHCTHTYTY, Hall NMPBEHCTBEHW LWJb je Ja
M3BPIINMO TIPHKAa3 W aHAJIHM3y CPIICKHX peliema O ypOaHOj KoMacauuju, pajd
0oJper ymo3HaBama NPaBHUYKE jaBHOCTH Ca KJbYYHUM €JIEMEHTHMA, [¢jCTBHMA,
GyHKOMjaMa M 3Ha4yajeM OBOI eBPOICKOI MHCTUTyTa. CBpXa Haller paga je u
JONIPUHOC TOIyJapHu3aluju ypbaHe komacarmje, y3 noxacehame Ha pasiore u
moTpe0y HEHOT IOCTOjara, alld M HeAOCTaTKe y HEHOj PErylIaTHBU — IITO On
MOTJIO OWTH OJ1 KOPUCTH JprkaBaMa KOje UMajy y IUIaHy BEeHO YBOheme.

Kibyune peun: Komacamnuja; Yp6ana komacaija; JejctBa ypbaHe komacanuje;

Oynkuyje ypbane komacanuje.

LEGAL EFFECTS AND FUNCTIONS OF URBAN RE-PARCELLATION

Unlike rural re-parcellation, urban re-parcellation represents a form of new
institute which is unknown to most of the countries in our region. Although it has
been successfully implemented in Europe for over a century, urban re-parcellation
was introduced in only three countries in the region: Slovenia, Croatia, and then
Serbia. Since this is a new institute, our primary objective is to give an overview
and analysis of the Serbian solutions in relation to urban re-parcellation in order to
better inform the legal public about key elements, effects and importance of this
European institute. A further purpose of our paper is to contribute to the
popularisation of urban re-parcellation, reminding the legal public of the reasons
for its existence and the shortcomings in legal regulations governing this issue,
which could be helpful to countries planning to introduce re-parcellation.

Keywords: Re-parcellation; Urban re-parcellation; Effects of urban re-

parcellation; Functions of urban re-parcellation.
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LEGAL GAPS IN REGULATING THE RIGHT OF PLEDGE
IN THE MACEDONIAN PROPERTY LAW

The right of pledge in the Macedonian legal system is a right in rem regulated by the
basic Law on Ownership and Other Real Rights and several special laws such as the
Law on Securing of Claims, the Law on Contract Pledge, the Law on Obligations and
Property Relations in Air-traffic and other. Even though numerous laws regulate the
right of pledge, there are still important issues regarding this right that are
underregulated or unregulated. This paper aims to analyze the existing regulation
regarding the right of pledge in the Macedonian property law and to pinpoint the legal
gaps in that regulation, which cause problems in acquiring and exercising the right of
pledge in legal practice. By analyzing the causes and effects of the existing legal gaps,
the paper demonstrates the scope of the problem and suggests possible ways to address
and overcome it. As the paper will demonstrate, overcoming the problem of legal gaps
in the regulation of the right of pledge will require revising and amending all the laws
governing the right of pledge so that a complete, comprehensive and harmonized
regulation can be created.

Keywords: Property law; Rights in rem; Pledge; Mortgage; Legal gaps.

IIPABHUTE IIPABHUHU BO YPEAYBAIGE HA TIPABOTO HA 3AJIOT BO
MAKEJJOHCKOTO CTBAPHO ITPABO

IIpaBoTO Ha 3aJ0r BO MAaKEJIOHCKHOT IIPAaBEH CUCTEM IPETCTaByBa CTBapHO
Cy0jeKTHBHO NPaBO KO€ € YpeAeHO CO TeHEePaJHHOT 3aKOH 3a CONCTBEHOCT U JPYTH
CTBapHU IIpaBa U CO IOBEKE CIELUjaHH 3aKOHM Kako INTO ce 3aKOHOT 3a
obe30enyBambe Ha ToOapyBamara, 3aKOHOT 3a JOTOBOPEH 3alior, 3akOHOT 3a
OONUrallMOHUTE U CTBApHOIPABHUTE OJHOCH BO BO3IYIIHHOT coo0pakaj U OPYIH.
IMokpaj Toa mWTO MOCTOjaT MOBEKe 3aKOHM KOW I'0 ypelyBaaT IPaBoOTO Ha 3aJioT Cemak
II0CTOjaT 3HA4YajHU Mpalllamka OBP3aHU CO MPABOTO Ha 3aJ0T KOM WIH C€ HEIOBOJIHO
YpEIeH! WK MaK BOOIIITO He ce ypeleHH Bo 3akoHuTe. OBOj Tpya MMa 3a Iiel Ja ja
aHaJIM3Upa MOCTOjHATA PEryjiaTHBa Ha MPABOTO Ha 3aJ0I BO MAaKEAOHCKOTO CTBAPHO
IpaBO W Jia TW JIONWpa IpaBHUTE NMpPAa3HUHU BO Taa PEryjJaTuBa KO IpeIH3BHKaa
npo0bJIeMH BO CTEKHYBAETO M BPIICHETO HA MPABOTO Ha 3aJIOT BO NMPAaBHUOT JKUBOT.
[pexy aHanm3aTa Ha MIPUIMHHUTE 32 TIOCTOCEHE HA MPABHHUTE NMPA3HUHU U MTOCIEINIIATE
KOM MpPOM3JIEryBaaT OJf HUB, TPYIOT K€ ro NHpeTcTaBd ondaToT Ha MOCTOCYKUOT
npobieM U ke yKake Ha MOXKHOCTHTE 3a HEroBo HaJMuHYyBame. Kako 1To ke mokawke
TPYHOT, 3a HaJMHHYBame HA IPOOIEMOT CO IOCTOJHHTE IPaBHU IpPa3sHUHU BO
perynaTuBaTa Ha MPAaBOTO Ha 3aJIOT MOTPEOHM ce M3MEHM M IONOJHYBama Ha CHTE
3aKOHHM CO KOH c€ ypeayBa MPaBOTO Ha 3aJI0T CO Lel Ja ce co3Jaje LEeJIOCHa, jacHa U
XapMOHHU3MPaHa PerynaTHBa.

Kiayunu 36opoBu: CrtBapHo npaBo; CrtBapHM mpaBa; 3anor; Xumoteka; lIpaBHu

NIpa3sHUHM.
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IIpog. op Hapko Paouh”
[IpaBuu daxynrer YHuBep3urera y bamoj Jlynn

Buw acucmenm Jejan Hununoeuh, ma”
[IpaBuu daxynrer YHuBep3urera y bamoj Jlynu

INOPOJAUNYHH JIOM Y ITIPABY PEIIYBJIMKE CPIICKE

Y okBupy mnocienme pedopMmMe MOPOAMYHOr 3aKOHOAABCTBa y PemyOmunn
Cprickoj - Mehy OpojHUM HOBHHaMA - TOCEOHO CE MCTHYE MHCTHTYT HOPOIUMIHOT
JoMa, KOjU je MO NpBU IyT IUO HMO3WTHBHOI IpaBa. Pujed je o crneruduyHoj
MIPaBHO] YCTAaHOBHM KOja je HacTama Kao pe3yiraT moTpede Ja ce TOKOM Tpajama
MOTITyHE TIOPOAMIE, a HAPOYUTO y CIIy4ajy HeHe TUCONyImje o00e30mjenu
aJleKBaTHA 3alITUTA MHTEpeca IMOjeNMHUX WIAHOBAa MOPOJHIE — Y IPBOM pery
njene. [loponuyeu oM Kao (akTop XOMOTCHH3alMje MOPOAUIE U OCHOBHH
SIIEMEHT IeHe MaTepujaiHe 0ase 3axTHjeBa MOCEOHY peryiandjy — y3 OACTylama
O]l ONIITUX IPaBUJia KIMOBHHCKOTI IpaBa, YAME CE 3alpaBo IITUTE I0jeIHMHAYHU
MHTEPECH YJIaHOBA MOPOJMIIE M MHTEPEC nopoauiie kao ujenude. C apyre crpase,
MPECTaHKOM Opaka WM 3ajeHHLE JKUBOTA CYNpPYKHHKA MPOOJIEM IOPOIUYHOT
JIOMa T0jaBJbyje CEe Kao MUTAE O] BUTATHOT 3Hayaja. ¥ TOM CMHCIY, HEOIIXOHA
je edukacHa 3amTHTa IPBEHCTBEHO HAjOOJBET HHTEpEca JjeTeTa, a MOTOM H
KBaIUTETHO ypehewme opHoca wu3mely OHMBHIMX CYNpY)KHHKA IIOBOJIOM, IO
NpaBWily, HajBpHjefHUjer nujena OpauyHe HMOBHMHE. Y YIOPEJIHOM IIpaBy
npensubajy ce pasIMuYuTH MoJein ypehema IOpoANYHOT 1oMa, HO HIaK IOCTOje
OpOjHHU €JIEMEHTH KOjH Cy 3ajeIHHYKH TOTOBO CBHM MOJCPHUM 3aKOHOJABCTBHMA.
[lpenmer oBOr paja jecTe pasMaTpame WHCTHTYTa IOPOAMYHOT J1OMa Y
MO3UTUBHOM 3aKOHOAABCTBY PemnyOmuke Cpricke, OITHOCHO HErOBHX OCHOBHHUX
00HIBEIKja M ONIPABJAHOCTH Heroe MPOMOILHje y IO3UTHBHO TIPAaBO.

Kibyune pujeun: [Topomuanu nom; 3ajemHUYKa MMOBHHA; Bpieme poauTesrcKor

npasa; HajOoJseu nHTEpEC Njerera.

FAMILY HOME IN THE REPUBLIC OF SRPSKA'S LAW

Within the framework of the latest reforms in family law in the Republic of
Srpska, among numerous innovations, the concept of the family home stands out,
which is, for the first time, part of positive law. This is a specific legal institution
that has arisen as a result of the need to provide adequate protection of the
interests of individual family members, primarily children, during the existence of
a complete family, especially in the case of its dissolution. As a factor in the
homogenization of the family and the fundamental element of its material base,
the family home requires special regulation, including deviations from the general
rules of property law, thus protecting the individual interests of family members

* darko.radic@pf.unibl.org
* dejan.pilipovic@pf.unibl.org
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and the family's interests as a whole. On the other hand, upon the termination of
marriage or cohabitation of spouses, the issue of the family home emerges as a
matter of vital importance. In this sense, it is necessary to ensure effective
protection of the child's best interests primarily and then the quality regulation of
the relationship between former spouses regarding, as a rule, the most valuable
part of marital property. Comparative law provides for different models of
regulating the family home, but numerous elements are common to almost all
modern legislation. The subject of this work is the consideration of the institution
of the family home in the positive legislation of the Republic of Srpska, its basic
characteristics, and the justification for its inclusion in positive law.

Keywords: Family home; Marital property; Exercising parental rights; The best

interest of the child.
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) VIK/UDC 347.232
Ipog. op Mapxo Byphesuhi
[IpaBHu daxynrer YHuBep3urera y beorpamy

CTUHAILE U ITPEHOC HPKBEHUX TIOBAPA HA OCHOBY YI'OBOPA

IlpkBena mo0Opa cy, mnpema NpPONMHCHUMA IPKBEHOr mpaBa W3 YcraBa Cpricke
IpaBOCIIaBHE I[PKBE, MOKPETHA ¥ HEIOKPETHA HMOBHHA KOja je, Kao OIIITa HMOBHHA,
cBojuHa LlpkBe WIM CBOjHHA NOjeMHMX INPaBHHX Jumoa oxapeheHux VYcraBom:
ermapxvje, MaHacTHpa, LPKBEHE OINIITHHE, Xpama, 3aayKOWHe WIH HeKe Apyre
yctaHoBe U ¢onna. lobpa cy 00jeKTH, cTBapH y CMUCIY KOjeé UMajy Y CTBapHOM
mpaBy, kKojuma L[pkBa ympaBiba IpemMa CBOjUM ayTOHOMHHM IIPOIHMCHMAa W HMa
IIPEHOCHBO CYOjeKTUBHO IIPaBO CBOjUHE KOj€ MpeIAMET AEPUBATUBHOI CTHLAKka Ha
OCHOBY IpaBmia rpaljaHcKor mpaBa. Y CKIIaay ca 0COOMHOM IMPEHOCHUBOCTH CBOjUHE Y
IIPaBHOM IIPOMETY, IpaBHU nponucu CpOuje o MoI0XkKa]jy LpKaBa U BEPCKUX 3ajeIHUIa
HATIOMHBY Jla Bepcke opraHmsaiuje o0e30elyjy cpercrtBa 3a o0aBibambe CBOjE
JIeNaTHOCTH, TOpe] APYTHX H3BOpa, OJ NMPaBHUX IIOCIOBA U HArJallaBajy HOOPOYHHE
IIOCJIOBE: TOKJIOHE W TIpwiIore. Y OBOM pPajy ayTop pa3MaTpa CTHIAme H IPEHOC
L[PKBeHUX Ja00apa Ha OCHOBY YroBOpa KOjH CTBapajy o0aBe3y Ha MpPEHOC IpaBa
cBojune. Kana je peu o cTumamy, TO jecT MPEeHOCY BIACHHUIITBA Ca jeTHOT HEI[PKBEHOT
cy0jexTa Ha IPKBY M IpeiacKy 100pa y IPKBEHY HMOBHHY U IIOJl PEKHM LIPKBEHOT
yIpaBJbama, ayTop MMa y BHIY YrOBOp O IOKJIOHY, KOjH pa3MaTpa ¢ 003HpOM Ha
YCJIOBE 3a 3aKJbYUCH:e: CHOCOOHOCT yroBapama LPKBE Kao MOKJIOHOMPUMIIA, IIPEAMET,
ocHoB u (opmy. ITomazehu on Tora jga crocoOHOCT 3a yroBapame MOKIOHA UMajy
IMatpujapiunja ¥ CNHCKONATH, a Aa JAPYTH IENOBH IPKBEHE OpraHM3alHUje HEMajy
CHOCOOHOCT J1a MpuMe TIOKJIOH, ayTop je pa3MOTPHO MpaBHE IMOCIEAUIC yroBapama
HaJIora IOKJIOHOIPUMILY Ja YYMHH HeKy kKopucT Tpehem muny. IIpenmer npyror neia
paja je mpeHoc mpaBa CBOjUHE Ha I[PKBEHOM J00pY ca IPKBE Ha HEI[PKBEHOT Cy0jeKTa.
OcTBapuBameM MpeHoca jeaHo 100po ImpecTaje na Oyne MMOBHHA IPKBE WU MPEIMET
LPKBEHOT yIpaBhbaka M W3JIa3u M3 00JACTH OJHOCA KOje PEeryNuIle LPKBEHO IMPaBo.
ITpenocom cBojuHe ce peanusyje oTyheme mpaBa M3 MMOBHHE LPKBE, 300r uera
MPONUCH ayTOHOMHOT TpaBa HMMajy pecTpHKTHBaH cTaB. OTyheme je I103BOJbEHO
YKOJIMKO IIOCTOjU OIPaBAaHU Pasiior, J03BOJIa MEPOJABHOT IPKBEHOT OpraHa U ako ce
npeay3uMa yroBOpOM ca HakHagoM. OBe PecTpHKIHje ce MOTY aHaJH3HpaTH Kao
LPKBEHH jaBHU MOpeAak. Y3umajyhum y o03up [a je HENoITOBamE OrpaHHYeHa
MOCTAaBJFEHUX LPKBEHHM MPOIMCHMA NpeMa CTaBOBMMa IMHcala YIOSHHKA IPKBEHOT
IpaBa pPa3jior 3a MOHUINTEHE OTyhema U NPUMEHY LPKBEHHX Ka3HEHUX CaHKIHja
rpeMa JHIuMa Koja cy oTyheme npezysena, ayTop je aHaIM3upao OBE PECTPUKIHjE Y
norJyieqy Ha MpUMEHY TpaBrJia rpal)aHcKoT IpaBa 0 HUIITABOCTH YroBOpa M 3a0paHu y
LIMPEM CMUCITY jeJHOj YTOBOPHOj CTpaHH Ja 3aKJby4uu ojpel)eHu yroBop. Y 3aKJbyuKy,
ayTop je KOHCTAaTOBao Ja HEIOIITOBame MpOIUca IPKBEHOT IpaBa O YCIOBHUMA 3a
oTyheme upKBeHHX no00apa HHUje pPasior 3a HEBAXHOCT YroBOpa IMpeMa OMIITHM
npaBHIKMa rpal)aHckor npasa.

Kbyune peun: Llpsena no6Opa; CTuname M IPEeHOC MMOBHHCKUX NpaBa; YTOBOpP O

HOKJIOHY; JaBHH mopenax; HeBaxkHOCT yroBopa.
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ACQUISITION AND TRANSFER OF CHURCH GOODS BASED ON
CONTRACT

According to the provisions of church law in the Constitution of the Serbian
Orthodox Church, church goods consist of movable and immovable assets that are
either the general property of the Church or the property of specific legal entities
defined by the Constitution, such as dioceses, monasteries, church municipalities,
temples, endowments, or other institutions and funds. Goods are items and objects
in the context of property law, under the Church’s management in accordance with
its autonomous regulations, and they possess a transferable subjective property
right subject to derivative acquisition based on civil law rules. In line with the
transferability of property in legal transactions, Serbian legal regulations on the
status of churches and religious communities emphasize that religious
organizations secure funds for their activities, among other sources, through legal
transactions, particularly gifts and donations. In this paper, the author explores the
acquisition and transfer of church goods through contracts that impose the duty to
transfer ownership rights. Regarding the acquisition, which involves the transfer
of ownership from a non-church entity to the Church and the transition of the
goods into church property under the church management system, the author takes
into account the gift contract. The author scrutinizes it in terms of the prerequisites
for its conclusion, such as the Church’s capacity as the recipient of the gift, the
subject matter, the basis, and the form. With the assumption that the capacity to
enter into gift contracts is vested in the Patriarchate and the dioceses and that other
segments of the church organization lack the capacity to accept gifts, the author
has analyzed the legal implications of contracting an instruction to the gift
recipient to confer some benefit upon a third party. The second part of the paper
deals with the transfer of property rights of church goods from the Church to a
non-church entity. When this transfer is carried out, one asset ceases to be
considered church property and is no longer subject to church management,
effectively exiting the realm governed by church law. The transfer of ownership
results in the alienation of rights from the Church’s property, which is why
autonomous legal provisions adopt a restrictive stance. Alienation is permitted if
there is a justifiable reason, permission from the competent church authority, and
if it is executed through a contract with compensation. These restrictions can be
analyzed as part of the Church’s public order. In light of the fact that failure to
adhere to the restrictions set by church regulations, as stated by the church law
textbooks, could lead to the annulment of the alienation and the imposition of
ecclesiastical penalties on those involved in the transaction, the author has
examined these restrictions within the context of civil law principles related to
contract nullity and broader prohibitions on certain types of agreements. In
conclusion, the author has established that non-compliance with church law
requirements for the alienation of church goods does not render the contract
invalid based on general principles of civil law.

Keywords: Church goods; Acquisition and transfer of property rights; Gift

contract; Public order; Contract invalidity.
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Prof. dr. sc. Boris Kresié"
Pravni fakultet Univerziteta u Tuzli

Prof. dr. sc. Zlatan Begi¢”
Pravni fakultet Univerziteta u Tuzli

PRAVNA REGULATIVA NASILJA U BRACNOJ/VANBRACNOJ
ZAJEDNICI U FEDERACIJI BOSNE | HERCEGOVINE

Porodica u uZem smislu predstavlja temelj razvoja zdrave osobe, a u Sirem smislu
predstavlja temelj jednog druStva. Brak po zakonskoj definiciji podrazumijeva
zajednicu zivota Zene i muskarca, a u druStvenim odnosima oznacava ljubav,
zajedniStvo, mir, spokoj i sre¢u. Pojavom nasilja u porodici dolazi do ozbiljnog
problema ne samo za uzu porodicu ili samo za bracnog/vanbra¢nog partnera, nego
i za cjelokupno drustvo. Sira porodica, odnosno treca lica ne moraju nuzno biti dio
problema, jer se situacija odvija izmedu braé¢nih/vanbraénih partnera te problemi u
najveéem broju sluc¢ajeva ostaju izmedu njih samih.

Pravna pozicija jednog od bra¢nih/vanbrac¢nih partnera koji se nalazi u ulozi zrtve
je veoma sloZen problem koji zahtjeva duboku analizu i razmatranje. Budu¢i da
bra¢na/vanbracna zajednica predstavlja intiman odnos izmedu partnera, pojavom
nasilnog ponasanja Zrtva ostaje nezastiCena te problem ostaje u samoj zajednici,
$to s pravnog aspekta predstavlja sustinski problem.

Jedan od osnovnih problema u cilju zastite zrtve nasilja jeste na koji nacin
sprijeciti nasilnika u ¢injenju nasilja, koja je to mjera ili sankcija koja ¢e uticati da
on ne ucini ili ne ponavlja radnje nasilja. Analizom navedene oblasti bi se doslo do
spoznaja i mogucih rjeSenja u cilju adekvatnije zastite, edukacije i zbrinjavanja
Zrtve nasilja u bracnoj/vanbracnoj zajednici.

Kljuéne rije¢i: Braéna zajednica; Vanbratna zajednica; Nasilje; Zrtva nasilja;

Nasilnik.

LEGAL REGULATION OF VIOLENCE IN MARITAL/EXTRA MARITAL
UNION IN FEDERATION OF BOSNIA AND HERZEGOVINA

In the strict sense of the word, family is the foundation of a healthy person’s
development, while in a broad sense, it represents the foundation of a society. By
its legal definition, marriage implies the union of a woman and a man, and in
social relations, it denotes love, togetherness, peace, tranquility, and happiness.
The occurence of domestic violence creates a serious problem not only for the
immediate family or the marital/extramarital partner but for the entire society. The
extended family, that is, third parties, do not necessarily have to be a part of this
situation, as it usually takes place between the marital/extramarital partners and, in
most cases, the problem remains between them.
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The legal position of one of the marital/extramarital partners who is the victim is a
very complex problem that requires a thorough analysis and discussion. Since the
marital/extramarital union represents an intimate relationship between partners,
violent behavior leaves the victim unprotected, and the problem remains within
the union itself, representing an essential problem from a legal point of view.

One of the basic problems in protecting the victim of domestic violence is how to
prevent the abuser from committing violence and which measures or sanctions
will result in him not committing or repeating the acts of violence. The analysis of
this subject matter would lead to insights and potential solutions aimed at more
adequate protection, education, and care for the victims of domestic violence in
martial/extramarital unions.

Keywords: Marital union; Extramarital union; Domestic violence; Victim;
Abuser.
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Ipogp. op Jumumpuje Feparnuli
[IpaBHu daxynrer YHuBepsurera y Mcrounom CapajeBy

Ipogh. Op Huna Bexnul’
[Menarouiku ¢axynrer y bujessunan Yuusepsutera y Vicrounom CapajeBy

O JESUYKUM HEJOYMHUIIAMA Y I[IOPOJUYHOM 3AKOHY
PEITYBJIUKE CPIICKE

JesukocioBr u mpaBocioBU Tpedano Ou na capal)yjy NpPWUIMKOM CTBapama
mpaBHUX HopMmH. Mehyrtum, He OWBa yBHjeK Tako. Y3 TO, JKHBOT j€ YBHjeK
MAIlITOBUTHjU OJ je3WKa W OJ MpaBa, Ma KOJNWKH 3HAIIM OIN MPaBOTBOPIIH.
PujeunMa yMHHjHUX, TOpPOAWYHO TPaBO HHUje HAjBAXHUjU HCHHUT HA IPABHIM
GbakynTeTHMa, ajad jecte HajBOKHHjU HCHHT Y JKUBOTY. [IOpOJMYHMM 3aKOHOM
ypeljyjy ce cBHjeTIN TpEeHYIH y JKUBOTY CBE M jeIHOT YOBjeKa, Ka0 M OJICYCTBO
CBjETJIOCTH Y MOPOJANYHMAM OJHOCUMA. JETHUM TaKBHM 3aKOHOM IPAaBHO H je3HYKH
3aHMMajy ce M ayTopu. Y pajy ce 0aBUMO JIMHIBOCTHIMCTHYKUM OCOOEHOCTUMA
[Mopopnunor 3akoHa PenyOmuke Cpricke, umajyhu y BULy 3HauCHCKE
HEIOCJbETHOCTH Y HEKUM je3UYKHM CTPYKTypama oBora 3akoHa. OHe cy y 3aKoHy
peaiau3oBaHe Ha JIEKCMYKOM, CHHTAKCUYKOM, CEMAHTHYKOM U CTHJIMCTUYKOM
HHUBOY IIpOy4aBama jesnka. C THM y Be3H, HyAUMO U NPHUKIAIHA, JeJHOOOpa3Ha U
CYIITAacTBEHA pjelemha KojuMa e ce 0Be HeJOyMHIIE pa3pHjeIInTH.

Kibyune pujeun: Jesuuke Henoymue; [lopoamunn 3akoH; Pemryonmka Cprcka.

ON THE LANGUAGE DOUBTS IN THE FAMILY LAW OF THE
REPUBLIC OF SRPSKA

Linguists and lawyers should cooperate when creating legal norms. However, this
is not always the case. In addition, life is always more imaginative than language
and law, no matter how knowledgeable the law makers are. In the words of wiser,
family law is not the most important exam at law faculties, but it is the most
important exam in life. The family law regulates the bright moments in the life of
every person, as well as the absence of light in family relationships. The authors
are also interested in such a law, legally and linguistically. In this paper, we deal
with the linguistic and stylistic peculiarities of the Family Law of the Republic of
Srpska, bearing in mind the semantic inconsistencies in some linguistic structures
of this law. They are implemented in the Law at the lexical, syntactical, semantic
and stylistic level of language study. In this regard, we also offer appropriate,
uniform and comprehensive solutions that will resolve these doubts.

Key words: Language doubts; Family Law; Republic of Srpska.
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IIpog. op Bophe Paxosuh”
[IpaBuu daxynrer YHuBep3urera y bamoj Jlynn

N3ABAJAIBE (BAH)BPAYHE TEKOBUHE Y HAC/BEJHOM ITPABY

UznBajame Opaune OTHOCHO BaHOpauyHe TEKOBHHE Yy HACJBEIHOM IIPaBY
MPEACTaBJba, TOPEA HEKOIHKO IpPYyrux OoOJNMKa, BHJ H3IBajakba M3 cacTaBa
320CTaBIITHHE, @ Y KOPUCT OpayHOT CYIPY>KHUKA OJHOCHO BaHOpa4yHOT MapTHepa.
VY pany he ce mopex muTama HacibeIHOT NpaBa (BaH)OpayHOr CYNPYXKHHKA W
OpayHe TEKOBHMHE, pa3MaTpaTd CaJp)Ka] W EJIEMEHTH WHCTUTYTa H3JBajama
(BaH)OpauHe TEKOBMHE C O003MpPOM Ja O OBOME Baxkehe HacJbeIHONPABHO
3akoHOMaBcTBO y buX He mpenBuha moceOHe oxpende, mopeheme ca cauyHUM
MHCTUTYTHMA, TIPOIIEAypalHa MUTamka, Kao U MpaBHE MOCJbEANIIE, KaKo y foMaheM
Tak0O ¥ y YIOPEIHOM TMpaBy, C LWBEM jaCHHjEr NPAKTHIHOT M TEOPH)CKOT
pasyMHujeBamba OBOT MMTaka U €BEHTYATHHUX IIPHjeyIora.

Kibyune pujeun: 3nBajame Opaune texoBmHe; OcraBmHCKa Maca, bpauna /

BaHOpayHa TekoBHHA; HaciperHO mpaBo.

SEPARATION OF (EXTRA)MARITAL PROPERTY IN THE LAW OF
INHERITANCE

Separation of matrimonial or non-marital assets in inheritance law represents, in
addition to several other forms, a type of separation from the composition of the
legacy (estate) in favor of the spouse or non-marital partner. In addition to the
issue of inheritance rights of the spouse or non-marital partner and matrimonial
assets, the paper will consider the content and elements of the institution of
separation of (extra)marital assets, given that the valid inheritance legislation in
BH does not provide for special provisions on this matter. The author compares
the separation of matrimonial or non-marital assets with similar institutes,
procedural issues, and legal consequences in domestic and comparative law,
aiming for a clearer practical and theoretical understanding of this issue and
possible proposals.

Keywords: Separation of matrimonial assets; Estate; Marital / non-marital assets;

Inheritance law.
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PRAVNA ZASTITA STARIJIH OSOBA U SLUCAJU BUDUCE
NESPOSOBNOSTI

U radu se, uz kra¢i pregled razvoja ljudskih prava o =zastiti starijih osoba,
analiziraju odredbe klju¢nih medunarodnih instrumenata o trajnim ovlastenjima i
anticipiranim naredbama, odnosno principima koji se odnose na pravnu zastitu
starijih osoba u slucaju nesposobnosti. Kako ovi medunarodni instrumenti,
posebno Preporuka Vijeéa Europe br. R (99)4 o principima u vezi s pravnom
zaStitom poslovno nesposobnih osoba i Preporuka Vijec¢a Evrope br. Rec (2009)
11 o nacelima koja se odnose na trajne punomoci i anticipirane naredbe, sadrze
vazne smjernice za reformu nacionalnih zakonodavstava u smislu stvaranja
neophodnih pretpostavki, uz ostale, i za posebnu zastitu starijih osoba u slucaju
buduce nesposobnosti, u radu je prezentirana odgovarajuéa analiza stanja iz ove
oblasti u bosanskohercegovackom zakonodavstvu.

Navedeni pristup je zasnovan na stanoviStu da trajna ovlaStenja i anticipirane
naredbe u biti ¢ine dva nadina samoopredjeljenja sposobne starije osobe za buduéi
period, odnosno moguci nastanak stanja u kome osoba nije sposobna sama
donositi odgovarajuée odluke. Stoga, ovaj vid pravne zastite moze imati direktan
uticaj na zivot osobe koja se za njega opredjeljuje. To posebno $to obezbjedenje
ovakve zastite starijih osoba polazi od zastite ljudskih prava i osnovnih sloboda s
promocijom principa samoopredjeljenja i licne autonomije svakog pojedinca uz
mogucnost smanjenja zloupotreba starijih osoba budué¢i da ée se same osobe
opredijeliti za izbor zastupnika od povjerenja. Pored toga implementacijom trajnih
ovlastenja 1 anticipiranih naredbi u odgovaraju¢e bosanskohercegovacko
zakonodavstvo doslo bi ne samo do smanjenja broja punoljetnih osoba kojima je
oduzeta poslovna sposobnost nego i do rastereCenja sudova i organa starateljstva
vezano za provodenje zakonskih procedura u postupku oduzimanja poslovne
sposobnosti, odnosno provodenja starateljske zastite.

Kljuéne rijedi: Starija osoba; Buduc¢a nesposobnost; Pravna zastita; Medunarodni

dokumenti; Trajna ovlastenja; Anticipirane naredbe.

LEGAL PROTECTION OF THE ELDERLY IN CASES OF FUTURE
INCAPACITY

In addition to giving a brief overview of the development of human rights on the
protection of the elderly, the paper analyses the provisions of key international
instruments on continuing powers of attorney and advance directives or principles
related to the legal protection of the elderly in cases of incapacity. As these
international instruments, especially Recommendation No. R (99) 4 of the
Committee of Ministers to Member States on Principles Concerning the Legal
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Protection of Incapable Adults and Recommendation CM/Rec (2009) 11 of the
Committee of Ministers to Member States on Principles Concerning Continuing
Powers of Attorney and Advance Directives for Incapacity, contain important
guidelines for the reform of national legislation in terms of creating the necessary
conditions for the special protection of the elderly in cases of future incapacity, the
paper presents an appropriate analysis of the situation in this area in the legislation
of Bosnia and Herzegovina.

The mentioned approach is based on the point of view that continuing powers of
attorney and advance directives essentially constitute two ways of self-
determination of non-disabled elderly persons for the future period when they
might not be capable of making appropriate decisions on their own. Therefore, this
type of legal protection can directly impact the life of the person who opts for it.
This is especially due to the fact that such protection is based on the protection of
human rights and basic freedoms with the promotion of the principle of self-
determination and personal autonomy of individuals with the possibility of
reducing the abuse of the elderly since the persons themselves will decide to
choose a trusted representative. In addition, the implementation of continuing
powers of attorney and advance directives in the relevant legislation of Bosnia and
Herzegovina would lead not only to a reduction in the number of adult persons
deprived of legal capacity but also to the unclogging of courts and guardianship
authorities related to the implementation of legal procedures concerning
deprivation of legal capacity and the implementation of guardianship protection.
Keywords: Elderly person; Future incapacity; Legal protection; International

documents; Continuing powers of attorney and advance directives.
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Hoy. op yuxo M. Yenuh™
[IpaBan ¢akynrer YHuBep3urera y [IpumTuHN ca NpUBpPEMEHHM CEOHUIITEM Y
KocoBckoj Mutposunn

IMWPEIBLE TOMEHA JABHOI' UTHTEPECA — OBECMHUIII/JbABAIBE
HNHCTUTYTA EKCITPOITPUJALIUJE

Excnponpujanuja 6u ce Moriia MOjMOBHO OJIPEIWTH, Kao jemaH oOJf OOJMKa
JjaBHOIIPaBHOT' OrpaHMYCH-a MpaBa CBOjUHE, y IMJbY OCTBapeHha HEKOT OIIITETr
(jaBHOT) MHTEpeca. Ped je 0 ayTopuTapHOM aKTy jaBHE BJIACTH, KOjH 32 ITOCIIEINILY
Hajuemmhe wWMa TpecTaHaKk TpaBa CBOjHHE  (JOTAJAIlbEr) — BIIaCHUKA
HETIOKPETHOCTH W HCTOBPEMEHO CTHLAKE NpaBa CBOjUHE HAa HCTOM OO0jeKTy,
KOpPHCHHKA CKCIPOIpHjalldje — Ap)KaBe HIM KOI' IPYror cyOjeKTa y Luby
ocTBapera jaBHOr MHTepeca. Kao mro ce 14 3aK/bYy4HTH, ped je O IBOCTPAHOM
JIejCTBY EKCIPOTIPHjallfje — C jeHEe CTPaHe O MPECTaHKY IpaBa CBOJHHE a C ApyTe
0 BCHOM 3aCHHBAY.
VY pa3nmMuuTUM TNpPaBHUM CHCTEMHMa, y TMOTJeNy eKCIpOIpHjalije, OJHOCHO
oly3UMamy WIM OrpaHH4Yely IIpaBa CBOjUHE, HHje yoOH4ajeHo Kopuuheme
u3pasa "uHTEpec ApkaBe". YoouyajeHo je kopuiiheme u3pasza "ommTu uHTepec”
win "jauu wuHrepec". Tako ce y YcraBy CAJ| kopuctu uspas "public use, y
eHTJIeCKOM TipaBy m3pa3 "public interes”, y ¢panmyckom mpaBy mspas "utilité
publique”, a y nemaukom mpaBy "Wohle der Allgemeinheit”". V mmanckom npaBy
eKCIPOIpHjalija ce CIPOBOJAM y jaBHOM WIIK JpyuiTBeHoM mHTepecy (“utilidad
publica o interes social").
Ja Ou orpaHuyeme NpaBa Ha MUPHO Y)KHBambe HMOBHHE OMIIO J03BOJHEHO, OHO
MOpa He caMoO Ja CIY>XKH JISTHTHMHOM, Ha 3aKOHY 3aCHOBAHOM LUJBY OJ] OIIITEr
(jaBHOT) MHTepeca, Beh "Mopa MOCTOjaTH pa3yMHa MPOIMOPIMOHATHOCT u3Melhy
CpezcTaBa Koja ce IpUMEmbYjy U LInjba KojeM ce Texu." JIpyrum peunma, pUHIMIT
MPOTIOPIMOHAIHOCTH WJIM CPa3MEPHOCTH II0/Ipa3yMeBa Jia pajayl 3aJ0BOJbEHa
JISTHTUMHOT jaBHOT HMHTEpeca, 3aJipare y MpaBo MOje[uHIa Oyae y HajMamoj
Moryhoj Mepu KkojoM ce ocTBapyje cBpxa. [IpMHIMI MPONOPIMOHAIHOCTH, Tj.
YCIIOCTaBJbatha PABHOTEKE MHTEpECa, MPEJCTaB/ba KOPEKTUB JIOMUHALIM]H jaBHOT
HaJ] IPUBATHUM UHTEPECOM.
VY pany hemo ykazaru Ha cykoO jaBHOT (OITIITET) M IOjeIMHAYHOT HHTEpeca KOJ
MHCTHUTYTa SKCIPOIpHjalije, Ha TCHACHIMje IMpema JOMEHA jaBHOT MHTEpeca,
J0 TpaHHIa apOMTPEPHOr W TNPOHM3BOJEHOT, KPUTHYKH AHAIU3HPATH CPIICKO
3aKOHOJIABCTBO U TIPAKCY, KA0 M 3aKOHOJABCTBA M MpaKce y 3eMaMa peruoHa, u
NIPE3EHTOBATH COIICTBEHH BPEAHOCHM CyJ Yy TOTJeQy YyJore H JioMeTa
MPUMEHJBMBOCTH MHCTUTYTA EKCIIPOIPHjalfje Y aKTYeITHOM BPeMEHY.
Ksbyune peun:Excnponpujanmja; JaBHu mHTepec; OTrpaHHYEHOCT OrpaHUYCHA
IpaBa CBOjHHE.
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EXTENDING THE DOMAIN OF PUBLIC INTEREST-RENDERING THE
INSTITUTE OF EXPROPRIATION MEANINGLESS

Expropriation could be conceptually defined as one of the forms of public law
limitation of property rights, with the aim of achieving some general (public)
interest. It is an authoritarian act of public authority, which most likely results in
the termination of the property rights of the (previous) owner of the immovable
property and, at the same time, the acquisition of property rights on the same
object by the beneficiary of the expropriation—the state or any other entity in order
to achieve the public interest. As can be concluded, the effect of expropriation is
two-sided: on the one hand, the termination of the property right, and on the other
hand, its establishment.

In different legal systems, in terms of expropriation, that is, confiscation or
limitation of property rights, the term "state interest” is not commonly used. It is
customary to use the term "general interest” or "public interest”. Thus, the term
"public use™ is used in the US Constitution, "public interest” in English law,
"utilité publique” in French law, and "Wohle der Allgemeinheit" in German law.
In Spanish law, expropriation is carried out in the public or social interest
("utilidad publica o interes social™).

For the limitation of the right to the peaceful enjoyment of property to be
permissible, it must not only serve a legitimate, law-based goal of general (public)
interest but "there must be a reasonable proportionality between the means applied
and the goal pursued.” In other words, the principle of proportionality implies that
in order to satisfy the legitimate public interest, encroachment on the right of an
individual should be to the smallest possible extent, which would achieve the
purpose. The principle of proportionality, i.e., establishing a balance of interests,
represents a corrective to the dominance of public over private interest.

In the paper, we will point out the conflict between public (general) and individual
interest in the institute of expropriation, the tendencies to expand the domain of
public interest to the limits of arbitrary, critically analyze the Serbian legislation
and practice, as well as the legislation and practice in the countries of the region,
and present our views regarding the role and scope of applicability of the institute
of expropriation today.

Keywords: Expropriation; Public interest; Limitation of property rights.
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Boocana I'vorceuh”
[pencjenank OKpyKHOT IPUBPEIHOT cyaa y bujessnan

INONNYIABAIGE ITIPABHUX ITPASHUHA Y CYJACKOM IIOCTYIIKY

INokpeTameM CyICKOT TIOCTYIKA, HacTaje obaBe3a cyaa aa pujemu cnop. Cyn uma
o0aBe3y Ja NPUIMKOM pjellaBama Cliopa NMPUMHUjEeHH 3aKOH. Y cUTyauujama y
KOjUM je 3aKOHCKa HOpMa jacHa, 3aJlaTak je Cy/a Ja je MPUMjCHU Ha KOHKPETHY
cutyarnujy. Mehytum, moryhe cy cuTyaruje y KOjUMa 3aKOHOZABAall MPaBHUM
HOpMaMma HHje MPEeIBUANO TN PEryjIucao cBe ogHoce. To 1 He Tpeda na ayan u3
pasjora BelWKEe IHHAMHYHOCTH JAPYIITBEHMX OJHOCAa Koje HHje Moryhe
cBeoOyXBaTHO MPaBHO HOpMHUpaTH. [IpuMapHa yiora cyna jecte Ia pHjemy crop
HU3MeZjy CTpaHaka, a M y CHUTYAIljH OJCYCTBa IHCAHOT TEKCTa IpaBHE HOpME
KOjoM OW ce PHjelIno OIpeNjeHH CIIOPHH OTHOC y CYIACKOM MHOCTymKy. Hamme,
KaJa ce y CYJACKOj TpaKkCH jaBW MUTAlkE WM CHUTyalHja KOju HHUCY ypeheHm
mocrojehuM mpaBHUM HOpMama (TIpaBHA MPa3HUHA), CYI je AyKaH Ja HalOM]jeCTH
HEJOCTaTKe IHCaHe INpaBHE HOpPME jep He MO)Ke OAOMTH Ja OJIydyje I0X
H3rOBOPOM Jla TOCTOjU TpaBHA Mpa3sHHMHA WM HEJaCHOCT WM HEHOTIIYHOCT
3akoHa. [IpakTH4HO, y TaKBOj CUTYallMju, CYll UMa OBJAIITEHE 13 MOCTYIH Kao
3aKOHOJIABall M YCTaHOBU IPaBWJIO 32 pjelIaBambe HEKOr MPAaBHO PEJICBAHTHOT
MUTalka Kora y TMOCTojehnM mrcaHWM TpaBHAM HOpMaMa HeMa W TO CBE JOK
3aKOHOJaBan KopUcTehW HCKYCTBa y CYICKO] MPAKCH HE TPEro3Ha MOCTOjame
MIpaBHE TMpa3HUHE U CBOjOM 3aKOHOJIABHOM HWHTEPBEHIIMjOM HE OTKJIOHU IPABHY
mpa3HuHy. Y CYNPOTHOM, YKOIUKO O CyI KOjH pjemiaBa CHOp 3aKJbY4HBao 1a
onpel)eHn omHOC HHUje TPAaBHOM HOPMOM peETyJHCaH WIA Ja C€ KOHKPETHO
YHBEHUYHO CTake¢ HE MOJXKE MOJBECTH HUTH MO jeAHY Baxkehy NpaBHY HOPMY,
Jgouuio 6u no yckpahuBama mnpucryna mnpaBocylhy. OBakBo mnocTyname cyzaa
MpeCTaB/baio Ou moBpeay oapeade wiana 6. EBponcke KOHBEHIIM]E 3a 3alITHTY
JbYJACKHX MpaBa M OCHOBHHX CJI000/a, KOjUM j€ WIAHOM 3ajaMYeHO IPaBO Ha
npaBuyHO cyhewe. HapaBHo, mpu mnomymaBamy NpPaBHUX IMPAa3HUHA OJUTYKOM
cyJla, MOpa ce BOJMTH padyHa Jila HCTOBpeMeHO He Oyny noBpujelena Hauena Ha
KOjiMa MO4YMBa IpaBHU MOPEJaK Te Jia TakBa aKTMBHOCT Cy/a He Ipepacre y
CaMOBOJBY CyIHja KpOo3 HEMPUXBATAK-E UCTOT MPABHOT IPUHIINIIA TIPH PjeIIaBamy
JIPYTOT HICHTHIHOT CIIOPHOT APYIITBEHOT OJHOCA.

Kibyune pujeun: IlpaBna npaznuna; CtBapanauka yjora cyna;Hauena npaBHor

MTOpETKA.

ON BRIDGING LEGAL GAPS IN JUDICIAL PROCEEDINGS

After the judicial proceedings have been initiated, the court has an obligation to
resolve the dispute by administering the relevant law. When a legal norm is clear,
the court's task is to administer the legal norm to that specific situation. However,
situations where the legislative body fails to provide or regulate all the relations
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with legal norms are possible. That should not come as a surprise because of the
extraordinary dynamism of social relations that is impossible to standardize
comprehensively. The court's primary function is to resolve disputes between the
parties, even without written legal norms that would regulate a certain disputed
relation in a judicial proceeding. Namely, when an issue or situation that is not
regulated by existing legal norms (legal gap) arises in judicial practice, the court is
obligated to compensate for the lack of written legal norms; it cannot refuse to
make decisions under the excuse of the existence of a legal gap, the vagueness or
incompleteness of law. Practically, in such a situation, the court is authorized to
act as a legislative body and establish a rule for resolving some legally relevant
issue that does not exist in the written norms until the legislative body recognizes
the existence of the legal gap and removes it with their legislative intervention.
Otherwise, if the court resolving the dispute concluded that a certain relation is not
regulated by a legal norm or that the current facts do not fall under any existing
legal norm, it would deny access to justice. Such actions of the court would
represent a breach of the provision of Article 6 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, guaranteeing the right to
a fair trial. Of course, when bridging legal gaps by court decisions, one must make
sure not to simultaneously violate the principles on which the legal order is based
and to prevent such activity of the court from growing into the self-will of judges
through failure to accept the same legal principle when resolving another identical
disputed social relation.

Key words: Legal gap; Creative role of the court; Principles of legal order.
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Hayunu capadnux op bozdana Cmjenanoguh
HHcTuTyT 32 ynopenHo npaso, beorpan

HAYEJIO AYTOHOMMJE BOJbE U BPAYHH YI'OBOP

AyTOHOMHja BOJbE jECTE€ KJbYYHO HAuyell0 y YroBOPHOM ypehemy HMMOBHHCKHX
OJIHOCA CYNPYXKHUKA. JEHO 0] HajCIOXKEHUjUX, ai ¥ HajOUTHUjUX MHUTamba Koja
ce y moryiefly 3akjbydema OpadHOr yroBopa, a y Be3H Ca ayTOHOMHjOM BOJbE
YrOBOPHHKA MOCTaBJba, jecTe mpobiieM ,,quaeme usbopa“ (,,dilemma of choice®).
SJluaema m30opa“ ce cactoju 'y KOHMIMKTY u3Mel)y MmpoMoOBHCama ca jeIHe
CTpaHe ayTOHOMH]e jKeHa H c1000ae n300pa, 1 ca Jpyre CTpaHe 3alITHTE JKeHa O
IITeTHUX MOCJIETUIa Koje OM Mpom3mia3mie W3 yIoTpede ayTOHOMHje BOJbE Y
yCJIOBHMa HEjeTHaKOCTH, OHOCHO aucOanaHca Mohu.
Hannexxan opraHu oOMYHO y3MMajy Ja ayTOHOMHja BOJbE IOCTOjH, T€ CE OHA
jaBipa Kao mperrnocTaBka. OBakap CTaB je y moryieqy OpayHor yroBopa HapO4uTO
IITETaH, jep MOXE pEe3YJNTOBATH y EKOHOMCKHM IOCJendlamMa He CaMo IO
,,ClIa0ujy* yroBOpHY CTpaHy, Beh M Mo Jeuy Kao W APYIITBO y LenuHu. M3 Tor
pasiiora je Hy)KHO NPEHCIUTAaTH Hayelo ayTOHOMHjE€ BOJbE W IMPUIATOIUTH Ta
0COOEHOCTUMA JINYHOT 0JTHOCA CTPaHa YrOBOPHHIIA.
Y oBoM paay hemo aHanm3upaTH TUpUMEHY Hadela ayTOHOMHje BOJbE Ha
CyNpy>KHHKE Yy OpauHOM YroBOpY, y3 HOCTaBJbamke MOXK/Aa M3Y3€THO CMEJIOT, ajlu
omer Moryher murtama (y3 MOKyIIaj JaBamba OATOBOpa Ha KCTO), Ja JIH CE Y
NOIJIely CYNPY)XKHHKa KOjU 3aKibydyjy OpauyHH yroBOp MOXXE TOBOPUTH O
ayTOHOMHjH BOJbE, OJHOCHO jETHOM HCHOM MaHH(ecTy, Clo00Iu yroBapama y
NPaBOM CMHUCIIY T€ PEYH, TE Aa JI je MUTake II0CTOjarka ayTOHOMHUjE BOJBE Y OBOM
cilydajy Moryhe mocMarpaTH Ha WCTH HAuMH Kao My MOIJIEAY 3aK/byderma
NpaBHUX IOCIOBa M3Mely JIMIa Koje He Be3yje HeKa NMPeTXOAHa Be3a WM je Y
MOTJIey ITyHOBaKHOCTH OpayHOI yroBopa NMOTPeOHO yBECTH HOBU KPHUTEPHjyM
Koju 61 omoryhaBao npaBu4HUju Ucxon?
Kibyune peum: AyrtoHomuja BoJbe; Cnoboma yroBapama, bpaunu yroBop;
Penanuona Teopuja

THE PRINCIPLE OF AUTONOMY OF THE WILL AND THE
MARRIAGE CONTRACT

Autonomy of the will is a key principle in the contractual arrangement of property
relations between spouses. One of the most complex but also the most important
questions that arise with regard to the conclusion of a marriage contract, and in
connection with the autonomy of the will of the contracting parties, is the problem
of the "dilemma of choice". The "dilemma of choice" consists of the conflict
between promoting, on the one hand, women's autonomy and freedom of choice
and, on the other hand, protecting women from harmful consequences that would
result from the use of autonomy of will in conditions of inequality, i.e., power
imbalance.

* bogdanastjepanovic@gmail.com

131



Competent authorities usually assume that the autonomy of the will exists, and it
appears as a presumption. This attitude is particularly harmful in terms of the
marriage contract because it can result in economic consequences not only for the
"weaker" contracting party but for the children and society as a whole. For this
reason, it is necessary to review the principle of autonomy of will and adapt it to
the peculiarities of the personal relationship of the contracting parties.

In this paper, we will analyze the application of the principle of autonomy of will
to the spouses in the marriage contract while posing a perhaps extremely bold but
still possible question (with an attempt to answer the same): Is it possible to talk
about the autonomy of the will with regard to the spouses who conclude the
marriage contract, i.e., one of its manifestos, freedom of contract in the true sense
of the word, and can the question of the existence of autonomy of will, in this
case, be viewed in the same way as the conclusion of legal transactions between
persons who are not bound by any previous relationship or is it, with respect to the
validity of a marriage contract, necessary to introduce a new criterion that would
enable a fairer outcome?

Keywords: Autonomy of will; Freedom of contract; Marriage contract; Relational

theory.
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Buwu acucmenm mp Tujana Bahosuh
[IpaBuu daxynrer YHuBep3urera y Mcrounom CapajeBy

NHOPOPMUCABE ITIOTPOIIAYA KAO YCJIOB BUXOBE EOUKACHE
SAIITUTE

[Mopen pasnuka y ¢puHAHCHCKOj, MPUBPEIHO] M CTPY4HO] MohM, acumerpuja y
onHOCY HM3Mel)y TproBma ¥ moTpoliaya MpOM3Ja3d M M3 HHXOBE HEjelHaKe
nndopmucanoctu. [lorpomay je cnabuje MHPOpPMHUCAHA CTpaHA U TEXE MY je aa
nohe nmo wmHpOpManMja Koje Cy OJ 3Hayaja 3a HEroBy OJUIYKY Y Be3W ca
KyIIOBHHOM pobe. 300r Tora Tprosail uMa o0aBe3y Ja IpHje 3aKJbyucHmha yroBopa
notpomiada MHGOPMHUIIE Ha jacaH M pPasyMJbMB HAa4YMH O CBUM 3HAYajHUM
acrieKTHMa y Be3H ca poOOM KOjy HaMjepaBa Aa KyIH, OXHOCHO KOja My ce HyAH.
O0aBe3a mH(OpMHCama MOTPOIIAYa je YCJIOB 32 HUXOBY €(pHKACHY 3allTHTY.
EdukacHa 3amThTa €KOHOMCKHX WHTEpeca M CHUTYPHOCT IOTpOIIada Ce MOXKE
moctuli caMo ako MOTpoIIad MMa MOTIyHe WH(pOopManrje 0 OUTHAM CBOjCTBUMA
pobe koja ce HyJM Ha TPXKHILITY Kao U IIpaBUMa Koja UMa IpemMa Jpyroj yroBopHoj
CTpaHH.

Kbyune pujeun: [Torpomay; Tprosau; Mudopmucame; 3amTura.

INFORMING CONSUMERS AS A CONDITION FOR THEIR EFFECTIVE
PROTECTION

In addition to differences in financial, economic, and professional power, the
asymmetry in the relationship between traders and consumers also stems from
their unequal access to information. Consumers are the less informed party and
have a harder time acquiring information that is essential for their purchasing
decisions. Consequently, it is the trader's obligation to inform the consumer
clearly and comprehensibly about all significant aspects related to the goods they
intend to purchase or are being offered. The duty to inform consumers is a
prerequisite for their effective protection. Effective protection of consumers'
economic interests and security can only be achieved if consumers have complete
information about the essential characteristics of the products available in the
market, as well as their rights concerning the other contracting party.

Key words: Consumer; Trader; Information; Protection.
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Buwu acucmenm Heana Jlazapesuh, ma
[IpaBuu daxynrer YHuBep3urera y Mcrounom CapajeBy

MAKCHUMAJIHA XUITOTEKA KAO U3Y3ETAK OJ1l HAYEJIA
AKHECOPHOCTH 3AJIOKHOT ITPABA

OcHoBHa (yHKIMja 3aJI0XKHOT IIpaBa jecTe Jia Ciiyxku 00e30jehery norpaxkuBama
Kao TJIABHOT TIpaBa, TC je 3aJI0KHO IPABO aKIECOPHO Yy OJHOCY Ha 00e30jeheHo
noTpaxkuame. [locMaTpaHo M3 yriia HacTaHKa 3aJI0’KHOT Mpasa To OM 3HAYMJIO J1a
OHO HE MOXeE Jla HACTaHe TpHje 00e30jeljeHor moTpakuBarma, 0THOCHO J1a MOXE Ja
HacTaHE WX UCTOBPEMEHO Ca THM MOTPAXHUBAWkEM, WX Nocinje mera. Mehyrnm,
OBAaKO CTPOTO MPHMjEHCHO HA4eNo aKIECOPOHOCTH CBAKAaKO HE OM OAroBapajo
€KOHOMCKHM I0Tpedama IpyIITBa, T€ j& 0Baj BUJ aKIECOPHOCTH joIl o PuMckor
IpaBa TPIIHO M3Y3€TaK KOjH CE cacTojao y MoryhHOCTH J1a ce 3aJ0KHUM HpPaBOM
00e30jenn ycinoBHO, ma yak u Oynyhe motpaxkuBame. Ha Taj m3yserak ymyhyje u
3CII Pemy6omuke Cpricke Koju TPOMHUCYje A C€ 3AJ0KHUM MPaBOM MOXKE
ocuryparu mnocrojehe NmoTpakxuBame U MOTPaXKHUBambe KOje OM MPOTEKOM HEKOT
BpeMeHa WJIM HAaKOH WCIylkema Hekor ycinoBa Hacramo. Ocum  Tora,
nponucHuBameM Ja he ce morpaxkuBame CMaTpaTH JAOBOJBHO oApeheHHM U ako je
oxpeleH HajBUIIM HM3HOC KOjU C€ OCUTypaBa 3aJoroM, mnpyxa moryhHocr
3aCHHMBaha MaKCUMaJTHE XUIIOTEKeE.

MakcumanHa 3aiora je, kao rmoce0aH MHCTHTYT HacTajla MpHje CBera y Horjeny
XHIIOTEKE, a OTpPaHWYEHA jeé caMO Ha 3aJI0XKHA IpaBa Koja ITyOINIUTET OCTBAPY)y
YIHCOM y pPEerucTap, jep je jeANHO Ha Taj HauWH Moryhe 3al0’)KHOM TpaBy JaTH
onpeheHy BpHjemHOCT KOja HE Mopa HYXKHO Ja OJroBapa BHCHHHU 00e30jeheHor
notpaxnBama. OCHOBHA pa3nnka n3Mmely ,KilacndHe XHIOTeKe” W MaKcHMallHe
XMIIOTEKE jecTe y TOME Ja ce€ KOJA TpBE Yy jaBHY KIBHTY YIHCYje H3HOC
o0e30jeheHor moTpaxuBama, IIOK ce KOJ Jpyre YOHCYje HAjBUIIN H3HOC
onrepehema. MeljyTum, HHCTUTYT MaKCUMaJHE XMIIOTEKE OTBapa M HH3 JIPYTrHUX
nutama: Jla aM cy Kamare W TPOIIKOBHM, a HE CaMO IJIaBHHUIA YKJbYYEHH Yy
MaKCHMaJIHH PEruCTPOBaHM M3HOC, Jia JIK C€ LIECHjOM I0jeJHMHOT MOTPaKHUBamba
00yxBaheHOI' MAKCUMAJIHOM XHMIIOTEKOM 33je/IHO Ca UM IPEHOCH XUIOTeKa, Ja
nM je yomnmTe Moryhe MakcuManHy XUIOTEeKy cTehu Ha OCHOBY Ioy3iama y
perucrap, Ha KOjHU HAadyMH IPECTaje MaKCHMallHa XWIIOTeKa W Ja JH IOCTOjU
MoryhHOCT na MakcHMManHa Xuroreka Oyne y (OpMH HENOCpEIHO, HOTAPCKU
W3BPIINBE XUITOTEKE?

Kibyune pujeum: Haueno aknecopnoctu; Xunoreka; MakcuMalnHa XHIIOTEKa;

KpenutHa xumnorexa.
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MAXIMUM MORTGAGE AS AN EXCEPTION FROM THE PRINCIPLE
OF ACCESSORY LIEN

The basic function of the lien is to serve as the securing of the claim as the main
right, and the lien is accessory in relation to the secured claim. Viewed from the
point of view of the origination of the lien, this would mean that it cannot arise
before the secured claim, that is, it can arise either simultaneously with that claim
or after it. However, such a strictly applied principle of accessory would certainly
not correspond to the economic needs of society, and since Roman law, this type
of accessory suffered from an exception that consisted in the possibility of
securing conditional and even future claims with a lien. The ZSP of the Republic
of Srpska also refers to this exception, which prescribes that an existing claim and
a claim that would arise after some time has passed or after the fulfillment of a
condition can be secured by a right of lien. In addition, by stipulating that the
claim will be considered sufficiently determined if the maximum amount secured
by the pledge is determined, it provides the possibility of establishing a maximum
mortgage.

The maximum lien, as a special institution, was first of all created with regard to
mortgages, and it is limited only to liens that gain publicity by being entered in the
register, because only in this way is it possible to give the lien a certain value that
does not necessarily correspond to the amount of the secured claim. The main
difference between a "classic mortgage" and a maximum mortgage is that with the
former, the amount of the secured claim is entered in the public ledger, while with
the latter, the highest amount of burden is entered. However, the maximum
mortgage institute also raises a number of other questions: Are interest and costs,
and not only the principal, included in the maximum registered amount, does the
assignment of an individual claim covered by the maximum mortgage transfer the
mortgage together with it, is it even possible to have a maximum mortgage
acquired on the basis of trust in the register, how does the maximum mortgage end
and is there a possibility for the maximum mortgage to be in the form of an
immediate, notarially enforceable mortgage?

Key words: Principle of accessory; Mortgage; Maximum mortgage; Credit

mortgage.
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JAVNI INTERES I PORODICNA AUTONOMIJA — NERIJESENA
PITANJA

U savremenom porodi¢nom pravu primjetne su dvije suprotne tendencije. S jedne
strane imamo mije$anje javne vlasti u vrSenje roditeljske odgovornosti, koje se
ostvaruje uglavnom putem organa starateljstva i suda. S druge strane imamo
zahtjeve porodi¢ne autonomije, odnosno potrebu ¢lanova porodice da se oslobode
formalne kontrole nad porodi¢nim Zivotom. Ratio porodi¢ne autonomije pociva na
ideji zastite porodice od neprimjerenih intervencija javne vlasti. Autonomija je
ogranicena ¢injenicom da se roditelji ne mogu osloboditi propisanih roditeljskih
duznosti. Navedene tendencije dovele su do toga da porodi¢no pravo, po svojim
karakteristikama, neprekidno fluktuira izmedu javnog i privatnog. Cilj ovog rada
je ispitati da li su navedene teznje samo naizgled suprotne, i da li ih je moguce
pomiriti?

Kljuéne rije¢i: Roditeljska odgovornost; Porodi¢na autonomija; Roditeljska

autonomija; Javni interes; Javna vlast.

PUBLIC INTEREST AND AUTONOMY OF FAMILY - UNRESOLVED
ISSUES

There are two opposite tendencies in contemporary family law. On the one hand,
public authorities interfere in exercising parental responsibility, primarily through
the social welfare services and court system. On the other hand, there are demands
for family autonomy, expressed as the need of family members to free themselves
from formal control over their family life. The ratio of family autonomy rests in
the idea of family protection from inappropriate interventions by the public
authorities. Autonomy is limited by the fact that parents can not renounce their
stipulated parental duties. The aforementioned tendencies have led to the fact that
family law, by its characteristics, constantly fluctuates between public and private.
The aim of this paper is to examine whether the stated aspirations are only
apparently opposite and whether it is possible to reconcile them.

Keywords: Parental responsibility; Family autonomy; Parental autonomy; Public

interest; Public authority.
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INPUMEHA HOPMMU Y CJIYYAJY ITIPABHE ITPASHUHE Y
MEBYHAPOJHOM ITPUBATHOM IIPABY

VY MelyHapoIHOM NpHBAaTHOM IIpaBy IpaBHE IMpa3HUHE IPEJCTaBJbajy IMocedaH
pobJIeM Koje MOTY JOBECTH JI0 CHTYyalldja Ja je HeMoryhe pelmTy ciydaj y Kome
jeé TpHCyTaH eJEeMEHT HHOCTPAaHOCTH, OJHOCHO Ja je Hemoryhe onpeauTH
HaJUIOKHOCT Cyla WIM Ipyror oprana. Ilpommce, Koju ce NpUMEBYjy Y
Mel)yHapOZHOM MPUBATHOM IIpaBy, MOKEMO, IIpe CBera, ACIUTH Ha MeljyHapouHe
Koje, lajbe, MOXKeMO NEIHTH Ha MyJTHIaTepalHe W OunarepaiHe, Kao U Ha
VHYTpAIlibe, Y OKBHPY KOjUX MHCIHMO, Ha IPBOM MECTY, Ha 3aKOH KOjU MOXKe
Outn mocebaH, OITHOCHO, MOXE CE€ ONHOCHTH CaMO Ha Mel)yHapoIHO MpUBATHO
NpaBo, AJIM U Ha 3aKOH KOjH MO>Ke OMTH OIIITET TUIIA, Ka0 HIIP. TpajaHCKH U KOjU
caapku ofpende KOjU Ce OMHOCE Ha CIy4ajeBe ca CJICMEHTOM HHOCTPAHOCTH.
YKOJIMKO HUjellaH MPOIHUC, KOjU CMO HaBeliu, He OM MMao pelleke 3a JaTh Clydaj,
Taga OM HacTala TpaBHA Mpa3HWHA. 3aKOH O pellaBamky CykoOa 3akoHa ca
NponucuMa JPYrux 3eMajba caipiku onpealdy Koja pelaBa IpaBHE Npa3HUHE, HA
HauuH na he ce, y TakBMM CHUTyaldjama, IpPHMEHHBAaTH OApende M Hayena
MOMEHYTOI' 3aKOHa, 3aTHM Hauella IpaBHOr MopeTka aomahe 3eMJbe M Haj3aj,
Hayejla MelyHapoIHOT NPHUBAaTHOT MpaBa. AyTop y panxy NocBehiyje mnaxmwy
Ha4yHMHY peryiucama OBE MaTepHje y IMOMEHYTOM 3aKOHY, OJHOCHO, PEIOCIeIy
OpUMCHE HABeICHWX NpaBWIa, ald M NpolieMy TNpaBHE MpasHUHE KO
KBaTM(UKanMje KOJM3HOHE HOpME, 3aTHM, KOJ HAIJICKHOCTH ca CIIEMEHTOM
HHOCTPAHOCTH, Kao M KOJ NpHMEHe MpaBuia OF CTpaHe MeljyHapoaHUX
TPrOBHHCKHX apOutpaxka. Takxole, ayrop mnocsehyje maxmy U MOjeIHHUM
peliemuMa y YHOPEAHOM MpaBy. AyTop 3akibydyje Ja NpoOjemMy pellaBamba
npaBHe Npa3HUHE Y Mel)yHapoJHOM NpUBAaTHOM INpaBy Tpeda MPHUCTYIHUTH BEoMa
OTPE3HO y3 MOIITOBAKE CBHX IMpaBHJa Y 0BOj 00iacTh, uMajyhu y BUIY J€jCTBO
KOje peliema MUTamba MPaBHUX MPa3sHUHA MOTY MPOM3BECTH y JAPYIMM 3eMJbama.
Ty MucIIUMO Ha cyJicKe U apOUTpa)KHe OJITyKe.
Kibyune peun: Mehynaponno mpuBatHO mpaBo; [IpaBHa mpasnuHa; EnemeHT
MHOCTPAaHOCTH; KosnuznoHa HOpMa; Keanmudukanuja;
Xwujepapxuja mporca.

APPLICATION OF NORMS IN CASE OF LEGAL GAPS IN PRIVATE
INTERNATIONAL LAW

In Private International Law, legal gaps represent a special problem that can lead
to situations where it is impossible to resolve a case involving a foreign element,
i.e., it is impossible to determine the jurisdiction of a court or other authority.
Regulations, which are applied in Private International Law, can be divided, first
of all, into international ones, which can further be divided into multilateral and
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bilateral ones, as well as internal ones, within which we mean, primarily, the legal
act that can be special, i.e., can refer only to international private law, but also to
legal act that can be of a general type, such as e.g., civil and which contains
provisions relating to cases with a foreign element. If none of the regulations
mentioned had a solution for a given case, then a legal gap would arise. The Act
on Resolving Conflict of Laws with the Regulations of Other Countries contains a
provision that resolves legal gaps in such a way that, first, the provisions and
principles of the aforementioned Act will be applied, then the principles of the
legal order of the home country and, finally, the principles of Private International
Law. In the paper, the author pays attention to the way this matter is regulated in
the above legal Act, that is, to the order of application of the said rules, to the
problem of the legal gap in the qualification of the collision rule, to the issue of
determining jurisdiction in cases with a foreign element, and to the application of
the rules by international commercial arbitrations. Furthermore, the author pays
attention to certain solutions in comparative law. The author concludes that the
problem of solving the legal gap in Private International Law should be
approached very carefully, respecting all the rules in this area and bearing in mind
the effect that solutions to legal gaps may produce in other countries. Here, we are
referring to the court and arbitration decisions.

Keywords: Private International Law; Legal gap; Foreign element; Collision rule;

Qualification; Hierarchy of regulations.
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THE EU ORIGINALITY CRITERION IN COPYRIGHT

A fundamental prerequisite worldwide for a work to be protected by copyright is
its originality. The 27 countries of the European Union traditionally operated their
respective national originality criterion, mainly depending on whether they
belonged to the civil law or the common law tradition. The European Union had
not taken a uniform approach on the matter despite the fact that originality was
harmonized in relation to three types of works (by reason of the introduction of the
EU Directive), i.e., photographs, software, and databases. After the Infopaq
judgment issued by the Court of Justice of the European Union, the originality
criterion was extended to cover all types of works without any distinction. On top
of that, with a series of judgments that followed Infopag, this criterion was further
elaborated upon, and it was made clear to the EU Member States that, because of
the supremacy of EU law, they could no longer operate their national originality
criterion but had to apply the EU one. This paper will look into the notion of the
EU originality criterion; it will explore whether it comes closer to the civil or the
common law tradition, explain its scope and applicability, and discuss the
justifying reasons behind it.

Keywords: Copyright; Originality; EU law; EU harmonization; Works; Berne

Convention; Photographs; Software/computer programs; Databases.
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KOHIEIIT T'PABAHCKE 1 MOPAJIHE OAT'OBOPHOCTH

OnroBopHOCT je jenaH oJ] I0jMOBa KOjU YMHE OCHOBY MPHUPOJE YOBEKA (JAPYIITBO-
KyITypa-JIM4HOCT) M JbYACKMX OJHOca Yy 3ajequuuy. Kao Buiecnojan u
BHUILIE3HAYaH I10jaM, OJTOBOPHOCT CE€ MOXKE IIOCMAaTpaTh M3 Pa3IMYUTUX aCHeKTa:
¢uno30QcKkor, MOpPAJIHOT, NPABHOT, MOJUTHYKOr M JApyrux. OAroBopHOCT
NOjeAMHIIA TOJpa3yMeBa OJTOBOPHO JICNIOBAakE€ M IOHAIIAKE IpeMa CceOH,
OMKIBUMa, IPYTUMa OKo cede, mpodecHju, MPUPOIH, OIMCKAM rpynaMa ¥ Ieloj
3ajeHHIN, Tj. Ip)KaBe W APYMTBa. be3 pazBujeHe cIOCOOHOCTH 32 OATOBOPHOCT,
HEMa OJIFOBOPHOT MOjEIMHIA, AT HH OHOra IITO MOjeJAMHIA YHHU 0CO0OM M
ApyutBeHuM Ouhem. Y mpaBy, KpuBM4HA, TpaljaHCKa M AEIUKTHA OJATOBOPHOCT
nMajy ojapeheHe 3ajeTHIIKE KapaKTepUCTHKE KOje UX Pas3lIuKyjy OJl MOPaJTHE HITH
MOJIUTHYKE OATOBOPHOCTH. Y  KPUBHYHO] © rpalaHCKO] OArOBOPHOCTH
MPEUCIIUTYjE CC IMOHAIIAkE IMOjeAUHIIA; CKYll HOPMHU MpeMa KOjuMa ce OlCkYje
UCIPAaBHOCT TOHAalIamka Cy NpaBHA MNpaBuia; 3a NpPOLEHY je HaajexaH Cyl, a
CaHKIIMja je HOBYaHA Ka3HA WJIM HaKHAJa IITETe, OJHOCHO 3aKOHCKA CaHKIuja. Y
Clly4yajy MOpaJHEe OJrOBOPHOCTH, CKYIl HOPMH MO KOjHMa CE€ CY/H O MCIPABHOCTH
NOHaIllaka Cy MpaBWiia Mopaia, omurenpuxBalieHa MpaBuiia JIETIOT MOHAIIAbA,
3ampaBo MOPAJTHU WMIIEPATHBH, MHCTAHIIA Tpe KOjOM je CYOjeKT OATOBOpaH jecy
IEroBa CBECT M CaBeCT, alk M CPEAWHA Y KOjO] JKMBH U pajad; OCHOB
OJIOBOPHOCTH j& KPHUBHIA, a CAHKIMja je TPUKa CABECTH, OJHOCHO MOpaHa
CaHKIIHja.

Kibyune peun: Oarosopaoct; [Ipaso; Mopair.

THE CONCEPT OF CIVIL AND MORAL RESPONSIBILITY

Responsibility is one of the terms that form the basis of human nature (society-
culture-personality) and human relations in the community. As a multi-layered and
ambiguous concept, responsibility can be viewed from different aspects:
philosophical, moral, legal, political and others. Individual responsibility implies
responsible action and behavior towards oneself, relatives, others around oneself,
profession, nature, close groups and the whole community, i.e., the state and the
society. Without a developed capacity for responsibility, there is no responsible
individual, nor what makes an individual a person and a social being. In law,
criminal, civil, and tort liability share certain characteristics that distinguish them
from moral or political liability. In criminal and civil liability, the behavior of the
individual is reviewed; a set of norms according to which the correctness of
behavior is evaluated are legal rules; the court is competent for its assessment, and
the sanctions entail a fine or compensation for damages, i.e., a legal sanction. In
the case of moral responsibility, the set of norms by which the correctness of
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behavior is judged are the rules of morality, generally accepted rules of good
behavior—in essence, moral imperatives; the instance before which the subject is
responsible is his consciousness and conscience, but also the environment in
which he lives and works; the basis of responsibility is guilt; and the sanction is a
guilty conscience, that is, a moral sanction.

Keywords: responsibility, law, moral.
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SAIITUTA )KUT'OM 3AIITUREHUX O3HAKA Y METABEP3YMY —
npeamer Hermes International v. Mason Rotschild

PaznuunTy 06U KOMYHUKALMjE Y METaBep3yMy OTBapajy HHU3 NPAaBHUX IHUTamka
y BE3M ca HHTEJIEKTYalHOM CBOJUHOM, IIp€ CBera ca YIOTpeOOM >KHUroM
samruheHux o3Haka. Crop KOjH je W3a3Ba0 HajBHIIC MAXKKE Y BE3U ca yIoTpeOoM
O3HaKe 3a o0eJexkaBambe TOKCHM30BaHE poOE Yy MeTaBep3yMmMy THUE Ce JKHUra
gyBeHOT (paHIlycKor mpom3Bohada TOpOM W MOAHUX aKcecoapa — Xepmec
(ppanm. Hermés). Kommnanmja XepMmec HOCHIIAIL je HUTa BUPKUH 32 KOKHE JKEHCKE
TopOe, cuMOON IyKCcy3a M TMpecTibka. YMeTHHK Mejcon Pordajan (Mason
Rotschild) ymorpebuo je osmaky Merabupkun (MetaBirkin) 3a obenexaBame
HE3aMEHJbUBUX TOKEHA KOjH 3a MPEeAMET MMajy BHPTYEIHE TOpOe BeOMa CIMIHOT
n3riaena kao Xepmecone. PoTuajnmoBo yMETHHUKO /€O MIPOAATO j€ 3a JIECETHHE
XWbaJa aMEepPUYMXHX J0japa, HAKOH Yera je HalpaBUO HOBY KOJICKIIH]Y TOpOU
Merabupkun. Komnanuja Xepmec moguena je TyxOy cyny y Ibyjopky mpotus
Poryajina 3a mpousBoAwmy M MpOJajy He3aMEHJbUBUX TOKeHa MertabupkuH, on
KOjHX je CBaKH AMIMTAJIHA cliMKa XepMecoBe bUpKHH TalrHe kKao Jia je oX Kp3Ha.
KipyyHo mpaBHO muTame je JAa M HeoBinamheHa ynortpeba Tyhe kurom
3amruhene o3Hake 3a GpU3NUKy poOy y KOHTEKCTY HE3aMEHJbMBHX TOKCHA MOXKE
MpeCTaBIbaTH TOBpeny >kura. Y mapty 2023. roawHe CyA je OOHEO IMpecyny,
JeAHy On TpPBHX y OBOj OOJIACcTH, Na KOJICKIWja JUTHTATHUX CJIHKa KP3HEHHX
TOpOM y BUIy HE3aMEHJbMBHX ToKeHa MeTtabHpKuH 10BOaM NOTpoIIade y 3a0mymy
Ja je ped o XepMecoBUM bupkuH TamHama.

Kmbyune peun: Mertasep3ym; JKurom 3amruhena o3naka; HezaMeH/bHBI TOKEHH;

IoBpena xura; HTeNeKTyalHa CBOjUHA.

THE PROTECTION OF TRADEMARKS IN THE METVERSE -
case Hermes International v. Mason Rotschild

Different forms of communication in the metaverse raised several legal issues
related to intellectual property, primarily in the context of trademark use. The case
that caused the most attention regarding the use of the trademark to tokenize goods
in the metaverse concerned the trademark of the French manufacturer of bags and
fashion accessories — Hermes. The company Hermés owns the trademark Birkin
for the leather women’s handbag, a symbol of luxury and prestige. Artist Mason
Rothschild used the MetaBirkin trademark for non-fungible tokens (NFT)
representing virtual bags, very similar to Hermeés Birkin bags. Rothschild’s
artwork was sold for tens of thousands of US dollars. Afterwards, he created a
new collection of MetaBirkin NFTs. Hermes filed a lawsuit in the New York
Court against artist Rothschild for producing NFT MetaBirkin, each of which was
a digital image of Hermés Birkin bag as if it was made of fur. The key legal issue
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was whether NFTSs that contained an unauthorized use of a protected trademark for

physical goods could constitute a trademark infringement. In March 2023, the

New York Court ruled that a collection of digital images of fur-covered handbags

attached to an NFT called MetaBirkin was likely to be confused by consumers

with a luxury fashion brand, Hermeés Birkin bag.

Keywords: The metaverse; Trademark; Non-fungible tokens; Trademark
infringement; Intellectual property.
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MEDUNARODNI PRIVATNOPRAVNI ASPEKTI TALAQ-A U PRAVU
EUROPSKE UNIJE | BOSNE | HERCEGOVINE

Talag, institut islamskog prava, kao vrsta privatnog razvoda braka izaziva u
europskim drzavama odredene pravne probleme. Sa stanovista medunarodnog
privatnog (i procesnog) prava posebno je izrazen problem njegovog priznanja u
drzavama koje ne poznaju ovaj nacin razvoda braka. S obzirom da se medu te
drzave ubrajaju sve drzave Clanice Europske unije s izuzetkom jednog dijela
Gréke, kao 1 Bosna i Hercegovina, s pravom se postavlja pitanje je 1i moguce i
pod kojim uvjetima priznati talaq izreCen u stranoj drzavi. Takoder, upitna je
mogucnost primjene kao mjerodavnog stranog prava koje predvida ovu vrstu
razvoda braka. Unutar Europske unije trenutno su na snazi dva instrumenta EU
koja ureduju materiju razvoda braka: Uredba 2019/1111 i Uredba Rim III. Tako su
se sudovi drzava ¢lanica Europske unije i ranije susretali s ovim problemom, $to je
iznjedrilo nekonzistentnu sudsku praksu, odgovor na pitanje priznanja talag-a dao
je Sud EU u predmetu Sahyouni. Na zalost, Sud EU propustio je priliku da
doprinise jedinstvenom pristupu u Europskoj uniji. S obzirom da Bosna i
Hercegovina pretendira na c¢lanstvo u Europskoj uniji, rjeSenja sadrzana u
Spomenutim pravnim izvorima kao i sudska praksa Suda EU znacdajni su za
formiranje vlastitih stavova koji su, nakon analize domacih rjeSenja, predstavljeni
na kraju rada.

Kljuéne rijedi:Talag; Uredba 2019/1111; Uredba Rim Ill; Odluke Suda EU;

Priznanje; Primjena mjerodavnog prava.

PRIVATE INTERNATIONAL LAW ASPECTS OF TALAQ IN THE LAW
OF THE EUROPEAN UNION AND BOSNIA AND HERZEGOVINA

Talag, an institute of Islamic law, as a type of private divorce, causes certain legal
problems in European countries. From the point of view of private international
(and procedural) law, the problem of its recognition in countries that do not know
this way of divorce is particularly emphasized. Considering that these countries
include all member states of the European Union, with the exception of a part of
Greece, as well as Bosnia and Herzegovina, the question is rightly raised whether
it is possible and under what conditions to recognize talag pronounced in a foreign
country. The possibility of its application as the applicable foreign law that
provides for this type of divorce is also questionable. Within the European Union,
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two EU instruments regulating the matter of divorce are currently in force:
Regulation 2019/1111 and Regulation Rome IIl. Although the courts of the
member states of the European Union have faced this problem before, which gave
rise to inconsistent case law, the answer to the question of recognition of talag was
given by the EU Court in the Sahyouni case. Unfortunately, the EU Court missed
the opportunity to contribute to a unified approach to this question in the European
Union. Given that Bosnia and Herzegovina aspires to membership in the European
Union, the solutions contained in the mentioned legal sources, as well as the case
law of the Court of the EU, are significant for taking its own views, which, after
the analysis of the domestic solutions, are presented at the end of the paper.

Keywords: Talag; Regulation 2019/1111; Regulation Rome I11; Decisions of the

EU Court; Recognition; Applicable law.
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ART, ORIGINALITY AND CREATIVITY IN THE INTELLECTUAL
PROPERTY LAW

In this paper, we will discuss the concepts of art, originality, and creativity as the
basis for establishing the right of property in favor of each author when the idea is
applied to an embodiment.

This reflection about extra-legal concepts has always been important, especially
now, with the appearance of the A. I. and the possibility of recognizing it as
having some kind of legal capacity.

Keywords: Spanish Law; Spanish Constitution; Cultural heritage; Cultural

property.
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THE IMPACT OF DIGITAL TECHNOLOGY IN SPORTS AND THE
RIGHT TO DATA PROTECTION

Over 7 million people work in sport-related jobs. Sport-related goods and services
amount to nearly 3% of the total EU gross value added. The right to sport
(participation in sport) is recognized as a human right under the terms of the UN
Universal Declaration of Human Rights (UDHR), the European Convention on Human
Rights (ECHR) and enshrined in Art.165 of the Lisbon Treaty.

In this area, the EU acts in a manner of "soft policies," which means recommendations,
guidelines, opinions, etc. On the other hand, establishing the control and monitoring of
the platforms managed by various providers reveals many challenges for the legal
regime of collecting sports data and data processing. These actors and processes are
essential to any competitive professional or amateur sport. The digital transformation
of personal data (collection and processing) has become a major challenge for legal
theory and practice. The "ownership" of the sports data collected and processed by
various sports, especially running, has challenged the law in the area of protection of
data privacy and personal data security.

During the past decade, the EU has put much effort into establishing a legal regime
and adopting regulations and laws that protect the privacy of individuals engaged in
sports activities. Consequently, the right of access to data subjects has been a part of
the European data protection legal framework. The right to sport and participation in
sports activities are recognized as core human rights according to national laws in the
EU member countries and the Macedonian law as well.

The Macedonian Law on Data Protection was adopted in 2018 by transposing the
European General Data Protection Regulation (GDPR) into national law. Therefore,
this became an important component of the privacy data regulation and the legal
practice.

Digital collection of personal data during sports activity (the list of participants by
name and surname, date of birth, country of origin, scoring, photos), processing of
these data, and its publication through the internet (on professional run pages, social
media pages, e.g., Facebook, Instagram, and other social platforms) has brought
widespread attention to many legal questions, personal data processing principles,
fundamental human rights, the rule of law, and social core values. In addition,
technological developments in processing data must follow the imposed rules and legal
obligations between the subjects involved in this complex process and the effect of its
implementation. Therefore, this research considers some of the following questions:
Do the subjects comply with the requirements of the European General Data Protection
Regulation, and how do these rules apply to the EU candidate countries? Are the
personal data sufficient to be available with open access before, during, and after the
competition, and to what extent and/or with what limitations? Should running sports
data be disclosed only to the same extent as health data?

Keywords: EU sports policy; The right to sport; General Data Protection; Regulation;
Digitalization; Sports data.
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AN OVERVIEW OF THE PROPOSAL FOR THE Al LIABILITY
DIRECTIVE IN THE EU

In today's evolving landscape, artificial intelligence (Al) has emerged as a game-
changing force with the potential to reshape various industries, economies and
societal structures. As Al systems become increasingly integrated into sectors such
as vehicles, healthcare diagnostics, predictive policing and financial algorithms,
questions regarding liability have taken center stage. The existing legal framework
consists of the Product Liability Directive — the PLD and of national liability rules
on fault, strict or vicarious liability that can be applied to damage resulting from
the use of emerging digital technologies such as Al. Certain aspects of Al, such as
its opacity, unpredictability, and self and continuous learning, can pose challenges
in implementing and enforcing existing laws.

This is one of the reasons that the EU is crafting new legislation that addresses the
liability resulting from the use of Al. In September 2022, the European
Commission published a proposal for a directive on adapting non-contractual civil
liability rules to artificial intelligence. The aim of the proposal is to complement
and modernize the EU liability framework by introducing new rules specific to
damages caused by Al as the Commission seeks to introduce a new liability
regime aiming at ensuring greater legal certainty, thereby enhancing consumer
trust in Al and ensuring successful innovations across the EU.

This contribution aims to provide an overview of the proposal of the Al liability
directive regarding the adaptation of non-contractual civil liability rules to
artificial intelligence. The overview will include the background of the proposal,
the objectives of the directive and the key provisions of the directive, as well as
the challenges of the implementation.

Keywords: Liability; Damage; Al, directive; Proposal.

* marija.ampovska@ugd.edu.mk

149


mailto:marija.ampovska@ugd.edu.mk

VJIK/UDC 341.9(497.7)

Ipogp. 0-p Mupjana Pucmoscka’
[IpaBen dpaxynrer Yuusepsurera ,,Cs. Kimmment Oxpuacku’ — burona

INONNOJIHYBAIBE HA TIPABHUTE ITPASHUHU BO MAKEIOHCKOTO
MEI'YHAPOJHO ITPUBATHO ITPABO

IIpaBHUTE Mpa3HUHU NpPETCTaByBaaT IPaBHH KAaTErOPUH KOM NPEAU3BHKYBaaT
HMHTEpecHn naebaTH BO INpaBHaTa Teopwja. Bo Hajmmpoka cmuciia Ha 300poT,
NPaBHUTE MPAa3HUHHM NpPETCTaByBaaT NPaBHH COCTOjOM BO KOHM 3aKOHOJABELOT
MPOITYIITUII A2 YPEAH oApeneH mpaseH ogHoc. Criopex Toa, MpaBHUTE MPa3HUHN
MOXE Ja ce MaHH(ecTHpaaT Kako aKCEOJIONIKH, HOPMATHUBHM WIN TEXHHYKH
IIPaBHY Tpa3HUHU. Bo MeryHapoAHOTO MPUBATHO MPaBO MOCTOM IOTCHIMjallHA
MOXKHOCT J1a C€ II0jaBH NpaBHA Npa3HWHA BO CHUTyalHja Kora OIPEAEH IpaBeH
OJIHOC, MPaBCH WHCTUTYT WJIM TPABHO IpaIIake HE MOXKAT Ja OMgaT MOoABEICHU
II0J] IpaBHATa KaTeropHja, Kako COCTaBEH JIeJI Ha OJlpeieHa KOIM3uoHa HopMa. Bo
0BOj KOHTEKCT, NMpPaBHHUTE NpPa3HUHU IPETCTaByBaaT OCOOCH NPEOU3BHK U 32
CyJMUTE KOU MMaaT 0OBpCKa Ja ja MOIMOJHAT KOHCTAaTHpaHaTa Mpa3HuHA BO CEKOj
KOHKPETCH CIIy4aj.
[Ipeamet Ha 0BOj Tpyn ke Ouje HOpMATHBHA aHAINM3a HA OJPEAOHUTE COIPIKAHU BO
3aKOHHTE 3a Mel'yYHapOJHO NPUBAaTHO IPaBO CO KOM CE€ ypeayBa METOJOT Ha
MIOTIOJTHYBAKETO HA NPAaBHUTE Ipa3HUHHU, BOo PenmybOnmka CrnoBenuja, PemyOmnmka
Xpsarcka, Penyommka Lpra ['opa u Penyommka CeBepra Makenonuja. ['maBHHOT
¢dokyc, npen ce, ke Omae cTaBeH Ha MAaKEIOHCKOTO 3aKOHOJATBCTBO M CYACKA
IpaKca.
LlenTa Ha OBOj TPyA € ABOCTpaHa: /1a Jaje KOMIIapaTUBEH IPHKA3 Ha 3aKOHCKHUTE
0JIpeadH COAp>KaHU BO 3aKOHHUTE 3a MET'yHapOIHO MPUBATHO IIPABO BO HABEACHHUTE
JpKaBu, Kako M Ja ja MACHTH(HKYyBa METOIOJIOTHjaHAa 3a IOIOJHYBAHKETO Ha
IIpaBHUTE NPA3HUHU COTIIACHO MO3UTUBHOTO MPABO.
Kayuynu 300poBu: IlpaBuu mnpasuumnum; MIII; IlpaBHa kareropwuja;
Knacudukaryja.

FILLING LEGAL GAPS IN NORTH MACEDONIAN PRIVATE
INTERNATIONAL LAW

Legal gaps present intriguing topic for legal theorists, encompassing situations
where the legislator has failed to prescribe regulations for specific legal
relationships. These gaps can be categorized as axiological, normative, or
technical in nature. Within private international law, the potential for legal gaps
arises when a particular legal relationship, legal institution, or legal issue cannot
be subsumed under an existing legal category as an integral part of a certain
collision norm. Consequently, these legal gaps pose a distinct challenge to judges,
who are tasked with bridging the gaps in individual cases.
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This paper will primarily conduct a normative analysis of the provisions governing
the resolution of legal gaps in private international law within the Republic of
Slovenia, the Republic of Croatia, the Republic of Montenegro, and the Republic
of North Macedonia. The primary focus will be on the North Macedonian
legislation and its application in the judiciary.

The objective of this paper is twofold: firstly, to provide a comparative
examination of the legal provisions found in the private international law acts of
the aforementioned states, and secondly, to identify the methodologies prescribed
by positive law for filling the legal gaps.

Keywords: Legal gaps; Private international law; Legal category; Classification.
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ODNOS STECQJNOG I PARNICNOG POSTUPKA NA STVARNU I
MJESNU NADLEZNOST - POTREBA USTROJAVANJA TRGOVACKIH
SUDOVA U FBIH

Stecajni postupak je posebna vrsta gradanskog sudskog postupka i provodi ga
stvarno i mjesno nadlezni sud na ¢ijem se podrucju nalazi sjediste pravne osobe ili
prebivaliste duznika pojedinca. U radu autorice obraduju odnos steCajnog i
parni¢nog postupka po pitanju odredivanja stvarne i mjesne nadleznosti za
stecajne postupke i atrakciju parni¢nih postupaka po pitanju mjesne nadleznosti. U
radu se stavlja fokus na analizu zakonskih rjeSenja o stvarnoj nadleznosti,
generalnu delegaciju i komparaciju s ciljem propisivanja de lege ferenda rjesenja o
uspostavi specijaliziranih trgovackih sudova za gospodarske predmete i steéajni
postupak u Federaciji Bosni i Hercegovini.
Kljuéne rije€i: Stvarno nadlezni sud za stecajni postupak; Mjesno nadlezan sud za
steCajni postupak; Isklju¢iva mjesna nadleznost u parnicnom
postupku; Generalna delegacija.

RELATION OF BANKRUPTCY AND CIVIL PROCEEDINGS TO
SUBSTANTIVE AND TERRITORIAL JURISDICTION - THE NEED FOR
ESTABLISHMENT OF COMMERCIAL COURTS IN FBIH

A bankruptcy proceedings is a special type of civil court proceedings carried out
by the court having substantive and territorial jurisdiction in the place where the
legal entity or the individual debtor is located or has a registered office. In the
paper, the authors deal with the relationship between bankruptcy and civil
proceedings with respect to determining substantive and territorial jurisdiction for
bankruptcy proceedings and the attraction of civil proceedings regarding territorial
jurisdiction. The paper focuses on the analysis of legal regulation of substantive
jurisdiction, general delegation and comparison with the aim of prescribing de
lege ferenda regulation on the establishment of specialized commercial courts for
commercial cases and bankruptcy proceedings in the Federation of Bosnia and
Herzegovina.
Keywords: Court with substantial jurisdiction for bankruptcy proceedings; Court
with territorial jurisdiction for bankruptcy proceedings; Exclusive
territorial jurisdiction in civil proceedings; General delegation.
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MMAPOJINJA U AYTOPCKO ITPABO

[Maponuja mpencraBba Jjesio KOJUM C€ BpIIM CAaTHPUYHA WM HMPOHMYHA
nMHTanyja nocrojeher KmbHKEBHOT, My3HUKOT, (DMIIMCKOT WIM OMJIO KOT ApYror
YMjeTHHUYKOT caapkaja. CMucao mnapoiMje je KpUTHKA, KOMEHTap WM YaK
HCMUjaBame OPUTHMHAIHOL Jjejia, ayTopa WM HEeKe ApYre IojaBe y IpYLITBY.
jemo xoje ce mMuTHpa MOXe Aa Oynae 3amTHNCHO ayTOPCKUM MpPaBOM Ma ce
MOCTaBJba MUTAE JIa JIU CE PaJld O HOBOM JIjely Tpepajic U y KOjoj MjepH je TakBa
mpepana pomymreHa. Ca jegHe cTpaHe, MapoiMja IPEACTaBJba KPUTHIKU
YMjeTHHYKH W3pa3 KOjuM ce MaHu(ecTyje cioboma u3pakaBama, a ca Jpyre,
MHATAEe je J1a J1 Ta cI10001a MOXKe J1a YIpo3H ayTOPCKO MPABO APYroT JIMLA H KOje
Cy IBbeHe TpaHHIe. 3aKOHU O ayTOPCKOM M CPOJHHUM IpaBUMa npeaBulajy nocedan
O0JINK OrpaHMYeHa ayTOPCKOT IpaBa y BUIY CIOOOIHE mpepane Ajena y OOIHKY
napojuje WM KapuKaType, O/ yCIOBOM Ja Ce He CTBapa WIIM HE MOXKE CTBOPUTH
3abyHa y Tmorjeny u3Bopa mjena. HaBemeHo orpaHuucme MpeaBuljeHO je
HupektrBoM EBporicke yHHje 0 XapMoHHU3aIju oapeheHuX acmekara ayTOpCKOT
U CPOJHUX NpaBa y MHPOPMAIMOHOM JPYIITBY Kao OIMLMOHO, anH je Jlupektusa o
ayTOPCKOM U CpOJHHMM TNpaBMMa Ha JEJUHCTBEHOM JMIHMTATHOM TPXKHUILITY
Kopuiheme y cBpXe KapHKaType, MapoJuje WM IMacTUIla, YKOJIUKO Ce Paau o
cagpkajy KOju ce MOCTaBjhba M YWUHU JOCTYIIHHM JaBHOCTH Ha HHTEpPHETY,
NpaKTUYHO y4nHMIA oO6aBe3HuM. [Ipenmer pana je aHanu3a KOHIENTA Mapoluje y
CBjeTIy IIOMEHYTOT OpaHUYEHa ayTOPCKOT IIpaBa.

Kibyune pujeun: Ayropcko mpaBo; OrpaHudema ayTopckor mpasa; Ilapomuja;

Crnob6onma u3paxaBama; JupextuBa 2019/790.

PARODY AND COPYRIGHT

A parody is a work that makes a satirical or ironic imitation of an existing literary,
musical, film or any other artistic content. The purpose of parody is criticism,
commentary or even ridicule of the original work, the author or some other
phenomenon in society. The imitated work can be protected by copyright, so the
question arises whether parody is a derivative work and to what extent alterations
of the original work are allowed. On the one hand, parody represents a critical
artistic form, and it is a manifestation of freedom of expression. On the other hand,
the question is whether this freedom infringes the copyright of another person and
what are its limits. Laws on copyright and related rights provide for a copyright
exception in the form of free transformation of the work in the form of parody or
caricature, provided that no confusion is created or cannot be created regarding the
source of the work. Under the European Union Directive on the harmonization of
certain aspects of copyright and related rights in the information society, the said
exception is designated as optional, but the Directive on copyright and related
rights in the Digital Single Market practically made it mandatory in cases when
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the user-generated content for the purposes of caricature, parody or pastiche is

uploaded and made available to the public on the Internet. The aim of this paper is

to analyze the concept of parody in light of the mentioned copyright exception

Key words: Copyright; Copyright exceptions and limitations; Parody; Freedom of
expression; Directive 2019/790.
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COJIMAAPHA OAT'OBOPHOCT - ,,CONDITIO SINE QUA NON*
MHNOCTOJABA TPUBPEJHUX CYBJEKATA U TP KUIITHE
EKOHOMMJE
AyTOp y pajly aHaIM3Mpa HHCTUTYT COJIMIapHe oOnuraiyje y KOHTEKCTY IpaBHUX
OJIHOCa y KOjiMa Ce Halaze M y KOje PeIOBHO yia3e NMpHBpeAHU cyOjektn. Hekn
01 BUX Cy WMIIEpaTHBHE IPHUPOJE, IOK Ce APYIH 3aCHHUBAjy Ha IOOPOBOJHHO]
OCHOBH. Y TOM OKBHPY C€ COJHMIapHa OATOBOPHOCT IIpeMa IOBjepHOLUMA
pa3MaTpa W3 HEKOJHMKO acliekara. Y OKBHpY IpaBa NPUBPEIHHX IPYIITaBa ce
pa3MmaTpajy cCiydajeBH COJIMAApHE OITOBOPHOCTH KOJA CTAaTyCHHX IIPOMjeHa,
OIrOBOPHOCTH YIAHOBa JApYyIITaBa JHLA, NMpoOoja mpaBHe Ju4HOCTH U ap. Ca
CTaHOBHUINTA IIOCJIIOBHOI MpaBa C€ Yy pa3IMuUTHM YroBOpUMa YCIIOCTaBJba
CONMUIApHA BHUJA OATOBOpPHOCTH. Haj3am kom XapThja O BPHjEJHOCTH CE
YCIIOCTABJbajy OJHOCH COJIMAApPHE OJrOBOPHOCTH INTO MNOOOJBbIIABA IIOJIOXKA]
moBjepuiiaria. AyTop aokasyje aa 0e3 OBOr MHCTUTYTa y oapeheHuM cirydajeBuma
HHUKaKo He OM Morua Jia GyHKIMOHHIIE TPXKUIIHA EKOHOMHja, TUME HU MPUBPEAHU
cy0jeKTH, IOK OM y APYTHM ClydajeBHMa HENOCTOjama COJMHIApHE OJATOBOPHOCTH
NPUBPEIHA CHCTEM OWIO CBEICH Ha pyJUMEHTapHY (GopMy y OIHOCY Ha

mocrojehu HUBO 300T HeJOCTaTKa MOTPEeOHE MIPaBHE CHUTYPHOCTH. .
Kibyuyne pujeun: CommmapHa oOmmranumja;, CraTycHe NpOMjeHE, YTOBOPHH
oJHOCH; XapTuje o1 BpujeqHOCTH; [IpaBHa CUTYpHOCT.

JOINT AND SEVERAL LIABILITY-"CONDITIO SINE QUA NON" OF
THE EXISTENCE OF BUSINESS ENTITIES AND THE MARKET
ECONOMY

In the paper, the author analyzes the institute of joint and several obligations in the
context of legal relations in which business entities regularly enter. Some of them
are mandatory in nature, while others are on a voluntary basis. In this framework,
joint and several liability towards creditors is considered from several aspects.
Within the scope of the law of commercial companies, cases of joint and several
liability in case of changes in status, liability of members of companies of
individuals, lifting the corporate veil, etc. From the point of view of business law,
joint liability is established in various contracts. Finally, in the case of securities,
relations of joint and several liability are established, which improves the position
of creditors. The author proves that without this institute, in certain cases, the
market economy could not function at all, nor could the economic entities. In other
cases, because of the absence of joint responsibility, the economic system would
be reduced to a rudimentary form compared to the existing level due to the lack of
the necessary legal certainty.

Keywords: Joint and several obligations; Status changes; Contractual relations;

Securities; Legal certainty.
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COULD THE LEGAL BRIDGE BETWEEN IP AND CIRCULAR
ECONOMY BE INTERPRETATIVELY BUILT?

Where many items of goods—if not all-that are subject to production of
consumption incorporate intellectual property, the clash between circular economy
and intellectual property (IP)protection is hardly veiled. Though a right to repair
the corporeal goods (i.e., the goods that incorporate intellectual properties) is
deemed to be allotted to the owners, this is not through a statutory cavity in the IP
rights per se, nor is it through the other native premises of IP law. Instead, such
right may classically and more aptly be viewed as the extension of proprietary
rights over the physical property (namely the corporeal goods), which is liberated
from the IP right holder’s area of monopoly upon the first sale. According to this
principle, known as exhaustion of rights, up on the first consensual sale (or
otherwise transfer of ownership) of corporeal goods, the IP right holder may no
longer interfere with the further distribution of those particular items, provided
that further commercialization thereof does not amount to an IP infringement as
such.
On the other hand, repairing, refurbishing, recycling and upcycling-the pivotal
acts the circular economic model relies on—tend to trigger the exclusive
prerogatives of IP right holder insofar as these may exceed the (blurry) limits of
repair and amount to making of a new product and with the latter being a type of
behavior exclusively reserved to the IP right holder, encroaching the area of
making results in non-exhaustion of rights. In other words, the right to repair relies
on and is only as wide (or narrow) as the limits of the exhaustion principle.
Against this background, the study sets about answering the question of whether
the exhaustion principle has an (interpretational) room to accommodate the
arguments for a sustainable economy and circular consumption pattern therein. In
doing so, regard must be paid, first, to the rationale and modus operandi of
exhaustion principle with a view to outlining the proprietary interest in corporeal
goods post-sale from the perspective of the purchaser (and subsequent purchasers).
Secondly, the quasi-proprietary interest of the IP right holder shall be put in
perspective to the effect that a sustainability-friendly interpretative inroad to
exhaustion principle may encroach the property-like, hence constitutionally
fundamental, rights of the IP right holder. Thereupon, conclusions are drawn to
possibly answer whether or not circular economy arguments fit into exhaustion
principle without cropping the fundamental right to property on the end of IP right
holder.
Keywords: Intellectual property; Circular economy; Exhaustion; Repair;
Recycling; Upcycling.
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O IOTPEBU PATUOUKALNJE XAIIKE KOHBEHIIUJE O 3AIITUTHU
JJEIIE U CAPAJIIBU Y OBJIACTH MEBYHAPOJHOI' YCBOJEIbA

Xamrka KOHBEHIMja O 3allTUTH Jjene W capaamu y obmactu MmelyHapomsor
yCcBOjema ycBojeHa je 1993. roamHe, a CTymmia Ha CHAary CBera JIBHjE TOIMHE
kacHuje. TpenyrHo Opoju 105 npxaBa unanuia, mehy KojuMa cy CBe 3eMJbe
ousme C®PJ, m3yzeB bocHe n Xeprerosure. [Ipema ZOCTYDHHM CTaTHCTHINM
mojanyMa, Opoj JINIa KOjU MOKa3yjy MHTEpec 3a YCBOjCHEM JjeTeTa, BapHupa O]
roxuHe 0 roguHe W kpehe ce ox aBoumppeHux OpojeBa 0 MPEKO MET CTOTHHA
3axTjeBa romumeme camo y Pemybmmmm Cprckoj. C npyre crpaHe, Opoj
MMO3UTHBHO PHjEUICHNX 3aXTjeBa TOIUIIKE PHjETKO MpeNia3h jenHouuppeHu 0poj,
IITO MMIUIMLHUPA Ja Ha XHJbaJe JbYAU 4YeKa NPHINKY Ja MOCTaHe POAHuTeh. Y
U3BjellITajuMa OpraHa CrapaTe/bCTadBa, Kao OCHOBHA IIpenpeKa 3acHUBAY
yCBOjeHa HABOJM CE HEIOCTATaK CarjlaCHOCTH OMOJIONIKMX POANTEIhA 32 YCBOjeHE
BUXOBOT Jjerera. Jlakie, BHUIIE je HEro jacHO, Ja MOTCHIMjaHU YCBOJUTEIHH
TEILKO CTHXKY JI0 XKeJbEHOT MCX0/a y Hallloj 3eMJbH U 1a 0u bocHa n XepueroBrHa
Tpebasia Ja yuyuHH ojropapajyhe Kopake y Be3u ca pjelliaBama TOT Mmpobiema.
Jemna onm MoryhHOCTH je TpHCTymame Hamle 3eMJbe Xalllkoj KOHBEHIMH O
3aIITHUTH Jjele U capagmy y odmacta MeljyHapoaHor ycBojema. Lns Konsenmuje
CacTojH Ce y YCIIOCTaBIbaky TapaHLfja paay 3aCHUBamba Mel)yHapOIHHUX YCBOjeHba
y Haj0OJbeM HMHTEpecy JAjeTeTa W IMOINTOBaka OCHOBHUX IpaBa Koja Cy JjeTeTy
NpU3HATa MEl)yHapoIHHM MPaBOM, YCIIOCTaBJbakhe CHCTEMa capajime H3Melhy
Jp>)kaBa YrOBOPDHHIIA M YCTAQHOBJbABAKEC CHCTEMa capaime u3Mely apikaBa
yroBopHHIa pagu o0e30jehuBama OBUX TapaHlMja M CIpedaBama OTMHUIIE,
[poaje WK TProBUHE JjeroM, Te 00e30¢ejelerbe npr3Hama yCBOjemha 3aCHOBAaHUX
y IpKaBamMa yroBopHMIama, y ckiany ca KonBenumjom. Aytop he y pany
W3JIOKUTH pjellieha cap)KaHa Yy KOHBEHIHMJH y LHJbY HEHOT NpPUOJIMKaBamba
HAaY4YHO] M CTPY4YHO] jaBHOCTH bocHe n XepeleroBrHe U OTKIIabhalkhy CTEPEOTHIIA
BE3aHMX 32 Mel)yHApOJIHO YCBOjEHE.
Kibyune pujeun: MeljyHaponHo ycBojeme; Xamrka KoHBeHIHWja; LleHTpamHu
opran; [Ipu3Hame 1 AejcTBa yCBOjema; Y o0ndajeHo OopaBHIIITe.

ON THE NEED FOR RATIFICATION OF THE HAGUE CONVENTION
ON PROTECTION OF CHILDREN AND CO-OPERATION IN RESPECT
OF INTERCOUNTRY ADOPTION

The Hague Convention on Protection of Children and Co-operation in Respect of
Intercountry Adoption was adopted in 1993. and entered into force only two years
later. It has 105 member states, including all the former SFRY countries except
Bosnia and Herzegovina. According to available statistical data, the number of
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people who show interest in adopting a child varies yearly. It ranges from two-
digit numbers to over five hundred yearly requests in the Republic of Srpska only.
On the other hand, the number of positively resolved requests per year rarely
exceeds a single digit, implying that thousands of people are waiting for the
opportunity to become a parent. In the guardianship authorities' reports, the
biological parents' lack of consent for adopting their child is cited as the main
obstacle to establishing the adoption. Therefore, it is more than clear that potential
adopters have a hard time reaching the desired outcome in our country and that
Bosnia and Herzegovina should take appropriate steps in relation to solving that
problem. One of the possibilities is our country's accession to the Hague
Convention on Protection of Children and Co-operation in Respect of Intercountry
Adoption. The scope of the Convention is to establish safeguards to ensure that
intercountry adoptions take place in the best interests of the child and with respect
for his or her fundamental rights as recognised in international law, than to
establish a system of co-operation amongst Contracting States to ensure that those
safeguards are respected and thereby prevent the abduction, the sale of, or traffic
in children and to secure the recognition in Contracting States of adoptions made
in accordance with the Convention. In the paper, the author will present the
solutions contained in the convention with the aim of bringing it closer to the
scientific and professional public of Bosnia and Herzegovina and eliminating
stereotypes related to international adoption

Keywords: International Adoption; The Hague Convention; Central Authority;

Recognition and Effects of Adoption; Habitual Residence.
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KOPUIIREILE MTATEHTUPAHOI ITPOHAJIACKA Y CBPXE
HNCTPAKUBAIbA KAO B/ OTPAHUYEA TIATEHTA

[lareHTHO MpaBO MMa 3a Wb 1@ 33J0BOJbM KaKO NPUBATHU HMHTEpEC HOCHOLA
IaTeHTa TaKo M 3aJ0BOJbEH-E jaBHOI MHTEpeca IpymTBa y LjenuHd. Ja Oum ce
nocturao 6ananc m3Mmely mbHX, MOpajy OCTOjaTH OrpaHHYeHa nareHra. MHTepec
HOCHOIIa TaTEeHTa HE CMU]j€ Ja 3ayCTaBU TEXHMYKO-TEXHOJIOLIKH Pa3Boj APYyIITBA U
HAYYHO HMCTPA)XUBAaWkhE HE MOXKE OMTH OTpaHMYCHO MCKJbYYMBHMM OBIAIIhemHMa
HOCHOIIa IIATCHTA.
Hocmonm mareHra wumajy HCKJbydnBa oOBiamhema pga crpede JApyre Ja
nckopuihaajy 3amtuheHe MpoHaTacke M, y 3aMEHY 3a HCKJby4drBa OBiamhema,
HOCHOIIM TIaTeHaTa cy o0aBe3HHM Aa oOjaBe MHOpMaIHje Koje ce OTHOCE Ha
npoHanasak. JlaBame HCKJbYYMBHX OBJamhema HOCHOLy IaTeHTa cMarpa ce
MIOJICTHIIAjeM 32 ylarambe y MHOBaTUBHE aKTHBHOCTH U CTHIIAHC 3HAMbA.
Kopumihewe mnareHTHpaHor mnpoHajacka y CBpXe HCTpaxuBawma omoryhasa
UCTpaXMBauMMa Ja WCnHTa)y edekre onx 3amTuheHMX MpoHanazaka |
no0oJbllIaBajy TakBe MpoHaacke Oe3 cTpaxa of moBpele nareHra. bes mocrojama
OBOT OTpaHHYCHba UCTPAXKHUBAYH (HAYIHHUIIH) OU MOTITH OUTH TY>KCHH aKO KOPHCTE
MaTeHTUPaHH MpPOHANa3aK y TOKYy HHUXOBOT HCTpaxuBama. JlompuHoc of
UCTPaXMBAYKUX AaKTHBHOCTH je 3HAa4yajaH 3a JIPYLITBO M OJIaKIa IIUpEHe H
yHampelembe TEXHUYKOT 3Hamka U IOTPHHOCH Pa3BOjy TEXHOJIOTH]E.
IIpobGmem y mpakcu mpeacTaBiba OOMM ymoTpebe OBOT OrpaHHUYEHA IIaTCHTA.
Ilpakca m mpommcu 1IpkaBa ce pasnuKyjy Te heMo HHXOBOM YIOPEIHOM
aHaIN30M YTBPAWTH pa3iMke Koje mocroje. To ce omHocu Ha MmelyHapomne u
HallMOHAJIHE W3BOpE W CyJACKy mpakcy. IloceOHy maxmy hemo mnocerutn
aHaMM3Upamky WCTPAXKWBamka JHjeKOBa M MeEAMIUHCKHX ypehaja koju cy
00yxBaheHH MaTEeHTHOM 3aIITHTOM.
Kibyune pujeun: Ilatent; Orpanuueme mnareH; HaydHo uCTpaxkuBame,;
Exkcniepumenrtanna ynorpeba; [Ipuspenta ynotpeOG/pUBOCT.

USE OF A PATENTED INVENTION FOR RESEARCH PURPOSES AS A
TYPE OF PATENT LIMITATION

Patent law aims to satisfy both the private interest of the patent holder and the
public interest of society as a whole. To strike a balance between the two, the law
must impose the patent limitations. The interest of the patent holder must not stop
the technical and technological development of society, and the exclusive powers
of the patent holder cannot limit scientific research.

Patent holders have exclusive rights to prevent others from exploiting protected
inventions, and in exchange for exclusive rights, patent holders are required to
disclose information related to the invention. Granting exclusive powers to the
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patent holder is considered an incentive for investing in innovative activities and
acquiring knowledge.
Using a patented invention for research purposes allows researchers to examine
the effects of protected inventions and improve such inventions without fear of
patent infringement. Without this limitation, researchers (scientists) could be sued
if they use a patented invention in the course of their research. The contribution of
research activities is significant for society. It facilitates the spread and
improvement of technical knowledge and contributes to the development of
technology.
The problem in practice is the extent of use of this patent limitation. The practices
and regulations of the countries differ, and we will determine these differences
through a comparative analysis of international and national sources and judicial
practice. We will pay special attention to analyzing the research of drugs and
medical devices covered by patent protection.
Keywords: Patent; Patent limitation; Scientific research; Experimental use;
Economic usability.
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Buwu acucmenm Bophe Hepuwuh, mp
[IpaBuu daxynrer Yuausep3urera y Mcrounom CapajeBy

IMPABHMU ITOJIOKAJ JABHOT ITPEBO3UOIIA POBE (COMMON
CARIER) Y AHIJIOCAKCOHCKOM IIPABY

JaBHHM mpeBo3uMIall je OHaj KOju y oJpel)eHOM KOHTHHYHTETY HYAH yCIIyry MpeBo3a
CBUMa KOju MpeBo3 xohe, aakie HeonpeheHoMm Opojy Jinma, Mo pa3yMHOj IIHjCHU.
Onpeheme n1a 11 y KOHKPETHOM YIOBOPY O IPEBO3y pode, IPeBO3nIIall UMa CTaTyc
JaBHOT WJIM TNPHBAaTHOT TNPEBO3WOIA 33a0KYIUbAJO j€ MaKikby AaHIJIOCAKCOHCKE
TEeopHje M TpaKce OJ HacTaHKa NpeBo3He ajenatHocTH. CBOj craryc, jaBHH
IpeBo3mial] m3BoAM n3 obOmuajHor mpaBa (Common Law) u 3akonHa. HMako ce
TOKOM TIPETXOJHHX JABHjE€ CTOTHHE TOAWHA OBaj KOHIENT MHjCHA0, HjBAXHUjU
SNIEMEHTH HEroBOI CTAaTyca Cy OCTAM: CTpOra OJTOBOPHOCT 3a TyOHTaK WIH
omreheme Ha pobu, obaBe3a 3aKJpydrBama YroBOpa Ca CBHMa KOjU HCIYHaBajy
yCIIOBe KOje je TpeBO3Wial] I[IOCTaBHO, 3a0paHa JWCKpUMHHAIUje Mehy
KOPHCHHIIMMa NpeBO3a MpHje CBera y IMOrIely LHUjeHe, IPaBo Ha pasyMHYy
Harpaay. Y CaBpEeMEHOM aHIJIOCAKCOHCKOM IIpaBy, MOJIOXKaj IMpeBo3MjaLa je
n00puM aujenom ypeher 3akonuma. Tume je nomen obuuajuor Common carriera
3HATHO CMAambEH jep Cy MPEBO3HOIM MOIMYT KeJhe3HHIe, mporiamieHu 3a Private
carrier. MehytuMm, pasymujeBambe KOHIIENTA jaBHOT MPEBO3MOLA je OTPEOHO jep
Cy 3aKOHCKa TIpaBWIa WHCIOHMpHCaHa OOMYajHUM, a Herlje ce joul YyBHjeK
puMjeryjy oOndajHa paBmiIa. Pa3yMmujeBame OBOT KOHIETITA JOIPHHOCH 00JbeM
CaBPEMECHOM CXBaTamy JjelaTHOCTH jaBHHUX CIY)XOH, OrpaHHYCHa ayTOHOMH)E
BOJbE KOJ YroBOpa, MOPHjeKJia CaBpeMeHe OOjeKTHBHE OITrOBOPHOCTH, pa3Boja
npaBa KOHKYpEeHLHje.

Ksbyune pujeun: JaBuu mpeBoswian; Common  carrier;  OG6jexTuBHA

oxrosopaocT; O6u4ajHo npaso; Locatio-conductio.

LEGAL POSITION OF THE COMMON CARRIER IN ANGLO-SAXON
LAW

A common carrier is a carrier that continuously offers transportation services to
anyone who wants transportation, i.e., to an indefinite number of people, at a
reasonable price. Determining whether, in a specific contract for the carriage of
goods, the carrier has the status of a public or private carrier has occupied the
attention of Anglo-Saxon theory and practice since the beginning of the
transportation business. The common carrier derives its status from common law
and statutory law. Although this concept has changed over the past two hundred
years, the most important elements of its status have remained: strict liability for
loss or damage to goods, the obligation to conclude a contract with everyone who
meets the conditions set by the carrier, the prohibition of discrimination among
transport users, primarily in terms of price, the right to a reasonable reward. In
modern Anglo-Saxon law, the position of carriers is largely regulated by statutes.
Thus, the domain of the usual common carrier has been significantly reduced
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because carriers such as railways have been declared as private carriers. However,
an understanding of the concept of a common carrier is necessary because legal
rules are inspired by common law, and in some places, common law still applies.
Understanding this concept contributes to a better modern understanding of the
activities of public services, the limitations of the autonomy of will in contracts,
the origin of modern strict liability, and the development of competition law.
Keywords: Common carrier; Strict liability; Common law; Locatio-conductio.
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Luan Zhibo, LL.M.”
PhD student of University of Bologna in Italy

ON THE PRE-CONTRACTUAL INFORMATION DUTY IN THE FIELD
OF ELECTRONIC COMMERCE
A COMPARATIVE ANALYSIS OF EU AND CHINESE LAW

The pre-contractual information duty of electronic commerce contracts is quite
distinctively stipulated in different legal systems. In the European Union,
according to Directive 2000/31/EC, the Directive on electronic commerce, a
number of necessary information of three levels is required to be published or
provided to the receivers of information society services. While incorporating this
Directive, Italy, France and Germany followed distinguished paths and even
designed distinguished rules. Apart from the rules related to the Directive, the civil
codes of member states stipulate a general pre-contractual information duty
towards the conclusion of every single contract. Meanwhile, the consumer
protection laws, or the codes of consumption, regulate this duty at the scene of
contracting with consumers. On the contrary, in China, the Electronic Commerce
Law dispersed the normative group of that duty in several sections but in less
detail. Besides, the Civil Code and the Consumer Protection Law stated a handful
of universal rules. The administrative measures and judicial decisions act as an
indispensable supplement, completing the normative system about that duty and
reflecting a rather unique thought of regulation in the field of e-commerce.
Keywords: Pre-contractual information duty; Directive on electronic commerce of
EU; Electronic Commerce Law of China: Electronic commerce.
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VIK/UDC 343.13(497.11)

IIpogp. dp Bojucnas Byphuh, pedosuu npogecop y nensuju’
ITpaBHu (akynrer YHuUBep3uTera y Humy

JUCKPEIIMOHO KPUBUYHO I'OBEILE Y CPBUIN

JINCKPEIIMOHO KPUBHYHO TOHBCHE je y OWTH jeqaH JUBEP3UOHHM MOJEN, HMPOTKAH
WjejaMa KOHCECyallHe W PpECTOpaTHBHE IpaBle, 4Hja je CBpXa palroHaH3allnja
KPHBUYHOT TOCTYIKA W MOCTH3aHh¢ HEKUX BAHIPOIECHUX W IMOJUTHYKHX IHJbEBA.
300r cBoje (IEKCHOMIIHOCTH Yy TOCTaBJbalky I'PaHHIlA KPUBHYHOM IIpaBy, BeoMma je
IIOTO/IaH MHCTPYMEHT 3a OCTBAapUBA-E TOJUTHKE KPUBHYHOT TObEbha, anu oMoryhasa
1 apOUTPEPHOCT, OCOOUTO aKO ce 3aKOHOM He ypesie KOHCTHTYTHUBHHU €IEMEHTH OBE
IuBep3noHe (opme. YMpaBo TH HETaTHBHU e(EeKTH KapaKTepUINy JIeTHCIATHBHA
IpaBWa O OCHOBHOM OOJIMKY OHOPTYHHTETa KPUBHYHOI TOHCHA. 3aKOHOM HHjE
MIPONMCAHO J1a Ce IENIUCXOAHOCT TOmheha IIEHH Y OHOCY Ha jaBHU MHTEpec, 0e3 Kora
TOBCHE HE CME M30CTATH, HUTH Cy MPOIMCAHH YCIOBHU 3a MPUMEHY ONOPTYHHTETA, I1a
je 00jeKTHBHO HACTAJO MPEHIMPOKO TMOJbE 32 apOHUTPEPHOCT jaBHOT Tyxwuoma. Huje
ne(huHUCaH HU KPUMHHATHONOMINTHYKA IMJb KOjU JOMYIITA HpAlITame KPHBUYHOT
romema. M3ocraBibeHa je W 3amTuTa mpaBa omreheHor (KpTBE), jep cy Tra
3aKOHONMUCIM HPOTEpad U3 OBEe AWBEp3uoHe (opme. HeMa HH NPOIMCAHOT NMPaBHOT
JejCTBa OJAJyKEe KOjoM ce JehUHUTHBHO OIpallTa KPUBUYHO TOMCHE JHUILY
OCYMILMUYEHOM 3a U3BPIIEHO KPUBUYHO Aeno. ONIITH 3aKkjbydak Ou OO Ja je 3aKOHCKa
perynaThBa OYMTO HEMOTIIyHa, CaMO je MHTame IITa Ce MOXe TYMAadHTH Kao MpaBHa
Ipa3HUHA a IITa je oJpa3 MOoMMama Hayesla OMOPTYHUTETa KPUBHYHOT TOBCHA OHUX
KOjH Cy 3aKOH ITHUCAJTH.

Kmbyune peun: KpusBuunu nocrtynak; Kpusuuno romeme; Jlusep3uone ¢opme

noctymnka; Hademno onopryHuTeTa KPHBUYHOT TOKEHA.

DISCRETIONARY CRIMINAL PROSECUTION IN SERBIA

Discretionary criminal prosecution is, in its essence, a diversionary model interwoven
with the ideas of consensual and restorative justice, the purpose of which is to
rationalize the criminal procedure and achieve some non-procedural and political
goals. Due to its flexibility in setting the limits of criminal law, it is a very suitable
instrument for implementing the policy of criminal prosecution. However, it also
enables arbitrariness, especially if the constitutive elements of this form of diversion
are not regulated by law. These negative effects characterize the legislative rules on the
basic form of opportunity of criminal prosecution. The law does not stipulate that the
expediency of the prosecution be evaluated against the public interest, nor does it
prescribe the conditions for the application of the opportunity. Therefore, objectively
speaking, there is too wide a field for the public prosecutor's arbitrariness. The
protection of the rights of the injured party (victim) is also left out because the
legislators expelled it from this diversionary form. There is no prescribed legal effect
of the decision to definitely forgive the criminal prosecution of a person suspected of
committing the crime. The general conclusion would be that the legal regulation is
obviously incomplete. The only question is what can be interpreted as a legal gap and
what is a reflection of how the law-makers understood the principle of the opportunity
of criminal prosecution.

Keywords: Criminal procedure; Criminal prosecution; Diversionary forms of

procedure; Principle of opportunity of criminal prosecution.
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YAK/UDC 343.121.4
Ipog. op Cawa Kneorcesuh
[IpaBHu daxynrer YHuBep3urera y Humry

NNPUMEHA MEBYHAPOJHOIIPABHUX CTAHIAPJA
OBABE3HOCTHU OJABPAHE
OKPHUBJBEHOI' Y ITPABY CPBUJE

OctBapuBame NpaBa Ha CTPY4YHY oja0paHy He TpeOa 1a 3aBUCH O] JIMYHHX
XEH/IMKENa U y3pacTa OKPHBJHEHOT, MOI'yhHOCTH HheroBe MpolleHe O BUCHHU Ka3He
Koja My NpeTH, CTENeHy OrpaHH4ema JIMYHEe cio0oje M JAPYruX OKOJHOCTH
pelleBaHTHHX 3a MOTpe0y aHra)KOBama CTPYYHOT MOMONHUKA y BpIICHY OoJ0paHe.
3acHuBameM 00aBe3HEe 00paHe, OKPUBJECHH Ka0 OPUTHHEPHHU TUTYJIAp IpaBa Ha
on0paHy, TyOH eKCKIy3HMBHO IPaBO Ha OJUIyYMBame Ja JIM fie CBOjy HpOLECHY
YIIOTYy OCTBapUBATH CaM, WM y3 momMoh GpaHuora.

ObaBe3Ha of0paHa je YCTaHOBA KOja je CacTaBHH Je0 KaTallora JbYACKHX IIpaBa
MIPONICAHOT Haj3HAYajHUjUM MelyHapoIHONpaBHUM MOKYMEHTHMA O ciobomama
u mpaBuMa 4oBeka. OBOM YCTaHOBOM C€ y KPUBHYHOM IIOCTYIIKY OCTBapyje
JIBOCTpyKa eranm3anvja. OKpHUBJBEHH, KOjH je Hajuemfie y CIOPY ca MpPaBHO
o0pa3oBaHUM JHIeM (jaBHUM TYKHOLIEM), a 4YHja je TMpOleCcCHa MO3HIHuja
ontepehena W XeHAMKeNnMMa OHOJIONIKE, EKOHOMCKO-COLMjajlHE W MpaBHE
npupojie, fo0uja cTpyuHy nmomMoh OpaHHolla He3aBHCHO OJ CBOje Bosbe. C apyre
CTpaHe ,JIMIAa ca CTaTyCOM OKPHBJBCHOI y KPUBHYHOM IOCTYNKY HUMajy jeJHaK
noJsioxaj 6e3 o03upa Ha 34paBCTBEHO CTambe, 00pa3oBamke, UMOBHHCKE NPHIIMKE U
cimmaHo. [To3utnBHOMpaBHMM pememuma 3KIT Cpbuje cTBopeHa je HOpMAaTHBHA
OCHOBa 3a OCTBApPHBAaEkE IYHOr BOJyMeHa MelyHapOJHONPABHUX CTaHAapna
00aBe3HOCTH OAOpaHe Yy TOjeAMHUM IIPOIIECHUM CHTYaIlHjaMma,

Kibyune peun: Onopana; ObaBe3Ha ondpana; MelyyHaponHonpaBHu aktu; Bossa

okpuBJbeHOT; [IpoliecHa paBHOIPaBHOCT.

THE APPLICATION OF INTERNATIONAL LEGAL STANDARDS
REGARDING MANDATORY DEFENSE FOR THE ACCUSED IN
SERBIAN LAW

Ensuring the right to legal defense should not depend on personal handicaps and
the age of the accused, their ability to assess the potential penalties they are faced
with, the extent of personal freedom restrictions, and other relevant circumstances
requiring expert assistance in defense. By establishing mandatory defense, the
accused, as the original holder of the right to defense, forfeits the exclusive right
to decide whether to fulfill their procedural role on their own or with the
assistance of a defense counsel.

Mandatory defense is an institution that is an integral part of the catalog of human
rights prescribed by the most significant international legal documents on
freedoms and human rights. This institution achieves dual equalization in criminal
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proceedings. The accused, who is most often in dispute with a legally educated
person (public prosecutor) and whose procedural position is burdened with
biological, socio-economic and legal handicaps, receives expert assistance from
defense counsel regardless of their will. On the other hand, individuals with the
status of the accused in criminal proceedings have an equal position regardless of
their health, education, financial circumstances and similar factors. The positive
legal solutions of the Criminal Procedure Code of Serbia have created a normative
basis for realizing a public will among international legal standards of mandatory
defense in certain procedural situations.
Keywords: Defense; Mandatory defense; International legal acts; Will of the
accused; Procedural equality.
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Ipogp. Op Munan Byjanuh’
QakynreT 3a caobpahaj, KOMyHHKaNHje 1 JOTHCTHKY, bynBa

Aosoxam Jpazan Cmanuwuh’, Bama Jlyka

Jlunn.unoic. Becenunxa Josuuuh.”
Map6o 1.0.0, JlakTamm

Mp 'opan Munowesuh, oun.. unonc.®
LlenTap 3a Bjemrauema, bujespnna

INPUMJEHA 300BC-a U IPABUJIHUKA O CAOBPARAJHUM
3HAKOBUMA... BUX, O]l YTUIIAJA HA KPUBNYHE, IUBUJIHE U
INPEKPITAJHE ITOCTYIIKE Y BUX

3akoH 0 ocHOBaMa Oe30jenHocTn caoOpahaja Ha myreBumMa y bBocHum u
Xepuerosunu (y massem Tekcty 300BC) je y mojenwmHuM OmjenoBHMa HejacaH
TaKo Ja je y CYICKHM IOCTYNIUMA (KPHBUYHHMM, LMBHIIHHM, MPEKPIIAjHAM)
orexxana mpuMmjeHa 300BC-a. Heomxomno je momatHo o0pa3oBaTH cyawje,
TY)KHOIIE U aJiBOKaTe 3a npaBwiHy npuMjery 3005C-a, anu Ou Ouito jour BaxxHuje
3akoHoM O m3MjeHama W gomyHama 300BC-a mompaBuTH, OJHOCHO JOIYHUTH
300bC y nujenoBuMa y KojuMa MOxe 10hu 710 mpobiieMa 300T HejaCHHUX JHjeoBa
3akoHa u [IpaBunHuka o caoOpahiajHo] CHTHAIM3AIMjX Ha IecTama ... (y JajbeMm
tekcry [IpaBunHuk). Pagom ce ykasyje Ha JujenoBe KOjH Cy HEjaCHH, CYNPOTHH,
OJTHOCHO C€ TIOTPEITHO IPUM]jEHY]y.
OBaj pax Hactao je xao yHampujeheH m mpommupen pax ca Il CasjeroBama u3
npekprrajHonpasae obnact, Crannmmhn, 9—11. maj 2019. Aytopu cmatpajy na
je oBa TeMa Ba)KHA | J]a Ce€ YeCTO 10jaBJbyje y IPaKCH.
Kibyuyne pujeun: 3akoH o0 ocHoBama Oe30jemHoctu caoOpahaja; Ilpaso
npBeHcTBa; HenpeunsHoct npaBHe HopMe; beuka KoHBeHIH]ja;
[paBuiHKK 0 caoOpahajHOj CUTHATH3AIIH] .

APPLICATION OF THE TRAFFIC SAFETY CODE AND REGULATION
ON TRAFFIC SIGNS IN BIH-INFLUENCE ON CRIMINAL, CIVIL AND
MISDEMEANOR PROCEEDINGS IN BIH

Road Traffic Safety Code of Bosnia and Herzegovina (hereinater, the Code) is
unclear in certain parts. Therefore, its application in criminal, civil and minor
proceedings can be difficult. It is of utmost importance to educate judges,
prosecutors and lawyers on the proper application of the Code, but even more

“vujanic@mail.com
"drstanisic@gmail.com

/ jovicicveselinka@gmail.com
§ goran.milosevicv@gmail.com

168


mailto:vujanic@mail.com
mailto:drstanisic@gmail.com
mailto:jovicicveselinka@gmail.com
mailto:goran.milosevicv@gmail.com

important would be the design of the Law on Amendments to the Code, which
would fix or supplement those parts that could lead to misinterpretation of the Law
and Regulations on Road Traffic Signalisation (hereinafter, the Regulations). This
paper sheds light on the parts which are unclear, contradictory or, in other words,
are being misapplied.

This paper was created as the improved and expanded version of the paper
published at the Third Conference on Misdemeanor, Stanisici, 9-11.05.2019. The
authors believe this topic is important and often appears in practice.

Keywords: The Traffic Code; Priority; Unclear parts; Vienna Convention; The

Regulations on Traffic Signalisation.
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Ipog. op Munan Byjanuc”
daxkyner 3a caoOpahaj, koMyHHKalHMje U JIOTUCTUKY, BynBa

Jlp Jpazan O6padosuh, cyouja’
By cyn y BasseBy

Munn. unoic. Munan Boowcosud®
Traffic safety group, Beorpan

IMPOIIYCTHU NTPUJINKOM BPIIEIbA YBUBAJA CAOBPARAJHE
HE3TI'OJE - Y3POK MOI'YRUX ITPOBJIEMA Y CYJACKOJ ITIPAKCH

CaoOpahajHe He3roje Cy peaJHOCT CBAaKOJHEBHO, Y CBakoj Apxasu. [Tocnemurie
HE3roJia Cy pa3iIMyKTe - MaTepyjaliHa MITeTa, MOBPEJIe M0jeJMHUX YIECHUKA Y THM
norahajuMa a y HajTeXKHM CHUTyaIlljaMa Cy U CMpTHe mocienure. Y BehuHU THX
CHTyalldja, OCHM KaJa je y NUTamby Mamba MaTepHjajiHa INTeTa y KOM CIy4ajy
YUCCHUIIH CadWhaBajy €BPOIICKM H3BeITaj O caoOpahajHOj He3romw, opraHd
MOCTYNKa — TIOJNHIKja OJHOCHO jaBHH TYXHouu oOaBipajy ysubaj. [Ipomyctu
CITy)KOCHHUX JIMIa NPWIAKOM BpLIeka yBuhaja, OCTaBJbajy WIM MOTY Jla OCTaBe
BeIUMKE TMpa3HWHE 32 Ja/bl TOK Ka3HEHUX IOCTynaka (KPUBUYHOT WK
npeKpiIajHor noctymnka). CyIITHHCKH TH MPOITYCTH MOTY Ja OyAy OJ 3Hadaja u 3a
MapHUYHU TOCTYIAK y IIOIVIEAy HaKHaje ILITETe, KOjU MOCTYIaK ce CIpPOBOAU
TOCJIe MPAaBHOCHAKHOT OKOHYama Ka3HEHHUX MOCTYIaKa.
AyTopu cy y paay NMOKyIIalu Aa YKa)y camMO Ha HEKe OJf THX MHpOIyCTa, Koje
4YeCTO yo4aBajy y NOCJIOBHMA KOjUMa ce 0aBe - cy/inja KOju OCTyINa Y KpUBUYHUM
ImpeaMeTMa OTHOCHO BemTalu caoOpahajHO TeXHWYKE CTpyKe, KOju ce OaBe
BelITaueHhUMa caoOpahiajHNX He3roja y Ka3HEeHWM IOCTYILIUMA ald H Y
noctynimma HakHaje mrete. [Ipomyctu o kojuma he 6uTH peu cy ox 3Hayaja 3a
eduKacHOCT y pajy oOpraHa IIOCTYIKa, Ipe CBera CylIoBa M BOJEC CMameHmy
TPOLIKOBA Ka3HEHMX IIOCTYIIAKa, [1a UX ayTOPU CMATPajy 3HAYajHUM 32 IMOCTYNambe
TIOJIUIIHje U IpaBocyha 1 300T Tora Ha HCTE YKa3yjy y pamy.
Kbyune peun: Yeubaj; Caodpahajua nesrona; [Tpomnycru; [Tpodiemu; Cyncka
npakca

OMISSIONS DURING TRAFFIC ACCIDENT INVESTIGATION
- CAUSE OF POSSIBLE PROBLEMS IN COURT PRACTICE

Traffic accidents are a reality every day in every country. The consequences of
accidents are different—-material damage and injuries to individual participants in
those events, and in the most difficult situations, there are also fatal consequences.
In most of these situations, except for minor material damage, in which case the
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participants make a European traffic accident report, the authorities of the
procedure—the police or public prosecutors—conduct the investigation. Omissions
made by officials during the investigation may leave large gaps for further course
of criminal proceedings (criminal or misdemeanor proceedings). Essentially, those
omissions can also be important for the civil proceedings regarding damages,
which are carried out following the legally final conclusion of the criminal
proceedings.

In the paper, the authors tried to point out only some of those omissions, which
they often observe in the jobs they deal with—judges who act in criminal cases, i.e.,
experts in the traffic technical profession, who deal with expert opinions on traffic
accidents in criminal proceedings as well as in compensation proceedings. The
omissions that will be discussed are important for the efficiency of the procedural
authorities, primarily the courts, and lead to a reduction in the costs of criminal
proceedings, so the authors consider them significant for the actions of the police
and the judiciary and therefore point to them in the work.

Keywords: Investigation; Traffic accident; Omissions; Problems; Court practice.
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IIpog. op 3opan Rupuh, neyponcuxujamap
ITpaBHu (axynrer YHuUBep3uTera y Humy

HWHCTUTYIOUOHAJIHE U CTPYYHE MEPE 3A IIOBO/bITAILE
KBAJIUTETA CYACKO-IICUXUJATPUIJCKHUX BEHITAYEIbA ¥
KPUBUYHOM IIOCTVYIIKY

CyJICKO-TICHXHjaTPUjCKO BeIITadele MNPEACTaB/ba JOKAa3 y KPUBHYHOM IOCTYIKY
KOjuM ce yTBphyjy onpeheHe ncuxujarpujcke, a HeKaja U ICUXOJIOIIKE OKOTHOCTH O]
3Hauaja 3a Oyayhy npaBHy o/utyky. Ha Taj HauuH cTpyumanu oBUX Ipoduiia IoMaxy
IpaBHUIMMA Ja JOHOCE MPAaBUYHUX M OO0jeKTHBHUX OJUIyKa, OJHOCHO Ja IITO
00jeKTUBHU]€ YTBPJIE YHHEHUUHO CTakhE.
OKOJHOCT J1a IPaBHULHU HHUCY OCHOCOOJEEHH Aa Y MOTIYHOCTH MPOLEHY]y YHI-CHUIIS
NICUXHjaTPHjCKOT KapakTepa, MOXe yTHIATH Ha TO Jla OHM HUCY y MoryhHoCTH na y
MOTIIYHOCTH KOHTPOJIMINY KBAJUTET CYICKO-TICHXHjaTPUjCKUX BemTadyema. OcuM
TOTa, CyJCKa Ipakca MoKasyje Ja Hajuasu Icuxujatapauheme ayropa y oBoj obiacru,
IIpe CBera ca CTaHOBHUIIITA TO00JbIIIakha KBATUTETA ICUXHjaTPHjCKUX BEIITAUCHHA.
W3 oBux paznora he y pamy OUTH IIpe3eHTOBaHM MOIYhH HadMHM IIpeBasHIaXeHa
Temkoha Koje HacTajy y OJHOCY Ha OBaj JOKa3, YKJbyuyjyhin TeopHjcke CTaBOBe,
3aKOHCKY PEryJaTUBY, IPAKCy Yy HOCTYIIMMA BEeIITAaueHka U JIMYHA MCKYCTBa ayTopa,
ca OCHOBHUM IIMJbeM naa ce oapehenu mpoOiemu mpepasuly. Ha kpajy he Outm
NpYKa3aH JUYHU CTaB ayTopa Ha Ha HayMHE 3a MoboJblIamke y eaykaiuju Oynyhux
BellITaKa ICUXHjaTapa, ¢a3e y HBHXOBOM ca3peBamy KOje cMaTpamMo MOTPEOHHM Y
nporecy (GopMHpamy CTPyYHE M CTHYKH 3pejie U OCIHOCOOJbEHE JIMYHOCTH BEIITAKa
CYJICKOT TICUXHjaTpa.
Kmbyuyne  peun: Cyacka  ncuxujarpuja;,  IlcuxujaTpujcko  BeIUTaucHe,
KpuBruuHONIpaBHU MOCTYIAK

INSTITUTIONAL AND PROFESSIONAL MEASURES FOR IMPROVING
THE QUALITY OF FORENSIC PSYCHIATRIC EXPERTISE IN CRIMINAL
PROCEEDINGS

Forensic psychiatric expertise is evidence in criminal proceedings that establishes
certain psychiatric, and sometimes psychological, circumstances important for a future
legal decision. In this way, experts of these profiles help legal professionals make fair
and objective decisions, that is, determine the factual situation as objectively as
possible.

The fact that lawyers are not qualified to fully assess the facts of a psychiatric nature
may impact their ability to fully control the quality of forensic psychiatric expertise. In
addition, case law shows that the author's psychiatrist training in this area is
particularly important, primarily from the point of view of improving the quality of
psychiatric expert examinations.

For these reasons, the paper will present possible ways of overcoming the difficulties
that arise in relation to this evidence, including theoretical positions, legal regulation
and practice in expert procedures. In the end, the personal attitude of the author will
point to ways to improve the education of future expert psychiatrists and the stages in
their maturation that are considered necessary in forming a professional and ethically
mature and trained expert forensic psychiatrist.

Keywords: Forensic psychiatry; Psychiatric expertise; Criminal procedure.
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IIpogp. Op Mnaoenxa I'osedapuya”
[IpaBuu daxynrer YHuBep3urera y Mcrounom CapajeBy

3AXTJEB 3A 3AIITUTY 3AKOHUTOCTH Y KPUBUYHOM
IHOCTYIIKY PENYBJIMKE CPIICKE

3axTjeB 3a 3aINTUTY 3aKOHUTOCTH KAO BaHPCIHU MPABHU JIMjEK y CBOjO] IIyHO]
(DM3MOHOMHUJU TPOHAJIA3U CBOjE€ MjECTO CaMO Yy KPHBHYHOM IIPOLIECHOM IIpaBy
Penybnuke Cprcke on 2008. romune. OH HHje OHO HENO3HAT KPUBHYHHUM
MPOLIECHUM 3aKOHOAABCTBMMa OuBIIe JyrociaBuje, OJHOCHO 3aKOHOIABCTBY
Bocue n XepuerOBHHeT y KoM je ersuctupao cse no 2003. rommHe, OTHOCHO IO
JOHOIIeka "HOBUX" 3aKOHA O KPUBHUYHUM MocTynuuMa y bocan u Xeprieropusu.
TakBo cTame ce 3aAp)kKajio y KpHBUYHOM IpoLecCHOM IpaBy PemyOmmke Cpricke
mo 2008. roauHe Kaja ce OBO M3Y3€THO BAKHO TIPABHO CPENCTBO Bpaha y onpende
3aKOHA KOjM PETyJMIIE KPHBHYHM TOCTyMakK,” JOK Ce JO JaHaCc OBO IIPABHO
CPEACTBO HE NMPOHANA3M y OCTAIMM KPHUBHYHHM MPOLECHWM 3aKoHMMa y buX,
onHocHo y enturety ®enepauuju buX, bpuko mucrpukry buX, kao HU y 3aKoHY
0 KpMBUYHOM MOCTYIKY Ha IPXKaBHOM HUBOY.

Kbyune pujeun: Banpenuu mnpaBuu nujex; [IpaBHOCHaXKHE CyJCKe OJUTYKe;

[ToBpene kpuBUYHOT 3aKoHa; [ToBpena mpaBa Ha oxOpaHy.

REQUEST FOR PROTECTION OF LEGALITY IN CRIMINAL
PROCEEDINGS OF THE REPUBLIC OF SRPSKA

The request for the protection of legality as an extraordinary legal remedy in its
full physiognomy has found its place only in the criminal procedural law of the
Republic of Srpska since 2008. It was included in the criminal procedural
legislation of the former Yugoslavia, that is, the legislation of Bosnia and
Herzegovina, in which it existed until 2003, that is, until the adoption of the "new"
laws on criminal procedure. Such a situation remained in the criminal procedural
law of the Republic of Srpska until 2008, when this essential legal remedy was
reinstated in the provisions of the law governing criminal procedure. Conversely,
other procedural laws, either in the Federation of Bosnia and Herzegovina, Bréko
District of BiH or at the state level, have not introduced this legal remedy to this
day.

Keywords: Extraordinary legal remedy; Final court decisions; Violations of the

criminal law; Violation of the right to defense.

" mladenka.govedarica@pravni.ues.rs.ba

7 Ilponucusao 2a je 3axon o kpusuurnom nocmynxky oonujem 24. 12. 1976. cooune, a
cmynuo je na cnazy 1. 7. 1977. 2ooune ("'Cryoc6enu aucm COPJ" 6poj: 4/77)

£ "Cryouc6enu enacnux Penynuxe Cpncke” 6poj: 119/08.
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PRETHODNI POSTUPAK KROZ PRIZMU STANDARDA
DOKAZIVANJA - NORMA | PRAKSA

U ovom radu, paznja autora je usmjerena na prethodni postupak (istraga i
postupak optuzivanja) kroz prizmu zadovoljenja standarda dokazivanja,
uvazavajuci restriktivne zakonske uslove procesne prirode. Materijalni uslov za
pokretanje i sprovodenje istrage kao prve procesne faze prethodnog postupka je
postojanje osnovi sumnje da je izvrSeno odredeno krivicno djelo. S obzirom da
zakonodavac nije propisao u katalogu osnovnih pojmova znacenje dokaznog
standarda osnovi sumnje, postoji svrsishodna potreba da se skrene paznja na
osnovne determinante ili odrednice ovog dokozanog standarda od cijeg postojanja
neposredno zavisi pokretanje i sprovodenje istrage. S druge strane, postupak
optuzivanja kao druga procesna faza prethodnog postupka, neposredno je
uslovljen i zavisi od rezultata istrage, odnosno sprovodenja cjelokupnih istrazno-
dokaznih radnji na planu prikupljanja potrebnih dokaza pod rukovodnom i
nadzornom ulogom nadleznog tuZioca. Zakonodavac je propisao znacenje pojma
osnovana sumnja u katalogu osnovnih pojmova zakona o krivi¢nom postupku ali
nije sadrzajno i precizno formulisao i odredio pravnu prirodu i sustinu ovog
dokaznog standarda. Intencija autora je da prethodni postupak, cijeneci njegove
dvije procesne faze, sveobuhvatno i svestrano sagleda kroz prizmu zadovoljenja
dokaznih standarda, te ukaze na odredene probleme i dileme prakticne prirode.

Kljuéne rije¢i: Prethodni postupak; Osnovi sumnje; Osnovana sumnja; Krivicno

djelo.

PRELIMINARY PROCEEDINGS THROUGH THE PRISM OF
STANDARDS OF PROOF — NORMS AND PRACTICE

In this paper, the author focuses on the preliminary proceedings (investigation and
accusation procedure) in the context of meeting the standard of proof and
respecting the restrictive legal conditions of a procedural nature. The material
condition for initiating and conducting an investigation as the first procedural
stage of the preliminary proceedings is the existence of grounds for suspicion that
a specific criminal offense has been committed. Given that the legislator did not
prescribe in the catalog of basic terms the meaning of the evidentiary standard
based on suspicion, there is an urgent need to draw attention to the fundamental
determinants of this evidentiary standard, the existence of which directly depends
on the initiation and conduct of the investigation. On the other hand, the
indictment procedure, as the second procedural phase of the preliminary

* karovic.s@hotmail.com
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proceedings, is directly conditioned and depends on the results of the
investigation, i.e., the implementation of the entire investigative and evidentiary
actions on the plan of collecting the necessary evidence under the management
and supervisory role of the competent prosecutor. The legislator prescribed the
meaning of the term reasonable suspicion in the catalog of basic terms of the law
on the criminal procedure but did not formulate and determine the legal nature and
essence of this evidentiary standard in a substantive and precise manner. The
author intends to comprehensively look at the preliminary proceedings, valuing its
two process phases through the prism of meeting evidentiary standards, and point
out specific problems and dilemmas of a practical nature.

Keywords: Preliminary proceedings; grounds of suspicion; Reasonable suspicion;

Criminal offense.
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Ipogp. Op Jby6uwa 30pasrosuli’
JIT Cpbujarac, EBpornicku pakynreT 3a mpaBHEe U moduTHUKE cTynuje beorpan

Hp Cphan Anexcuh”
AnBokaTtcka KaHnexapuja Anekcnh Hum

KPUBUYHE CAHKIMUJE KAO CPEACTBO 3A CY3BUJAILE
KPUMHWHAJIUTETA

"Maleficia non debent remanere impunita et impunitas, continuam tribuit deliquendi
incitationem™.
(KpuBraHa niena He CMejy 1a OCTaHY HeKKERCHA, jep j& HeKaKFhaBAFLE TIOZICTPEK
JICTITHKBCHITH]C).

Kpupiure cankimje ¢y 3akoHOM TperBuljeHe Mepe IPYIITBEHE peakiyje Koje MBpHde CyIl Y
3aKOHOM CITPOBEICHOM KPHBMYHOM TIOCTYNKY INPEMa YYMHHOLY KPHBHYHOT JeJia Y LUUBY
cy30ujarka 1 CIpeyaBar-a BPIIIcHa KPUBIYHIX Jefia. KpHBHYHE CaHKIIHje Cy MPHUHYIHE Mepe
Koje IpUMERbYje ipykaBa Kao TPeJICTABHUK JPYILITBA MPEMa YIMHHOLY KPUBUYHOT JIeja YIpaBo
300r MBBpILCHOr Jiejia. Y CYIITHHH, OHE MPEICTAR/BAjY PEAKIHMjy MPOTHB YUIHHHOIA 300
V3BPILICH-A KPUBHYHOT JIeTa KOJHM CE HAHOCH IIITeTa JPYIIITRY, ATH PEAKIM]y Koja MMa 3a IUB J1a
CIPEYH TOI' YIMHHMOIIA Jia YOy ylie BPIM KPHBHYHA JINTa, Ka0 U Jia yTude Ha npyre rpahare
(MOTeHIMjaUTHEe YYMHUOLE) 1A Ce Y3IP)Ke Off BPIICH:a TAKBUX HEIOIMYILITEHUX 1 3a0parmeHIX
Jiena.

CaBpeMeHO KpHBUYHO TIPAaBO TIO3HAjE BHUIIIC BPCTA KPUBIYHHX CAHKIHja KOje CY PasiIiIHTe TI0
CaMKVHI, TIPAPOIM U Kapaktepy Jejcrea. CKymT CBHX KPHBUYHMX CAHKIMja Koje mpemprha
TIO3UTHBHO KPHBHYHO 3aKOHOZIABCTBO CE HA3KBA CHCTEM KPHBHYHKX caHKIMja. [lomrro crcrem
KPUBMYHUX CAHKIMja TPOMIA3H W3 CIPYKTYpe M JMHAMUKE KPHUMUHAIMTETA, OIHOCHO
JpYIITBEeHUX TOTpeda, TO je  OH MOIOKAaH 4YeCTHM IpOMEHaMa, A ce  cMarpa
HajIMHAMIYHH]OM OOJACTH KPUBAYHOT TIPaBa.

Kibyune peunm: KpuBmuno geno;, KpuBnune cankuyje; KpuBuuHu mocrymak,,

Kpnmvunanurer.

CRIMINAL SANCTIONS AS A MEANS OF CURBING CRIME

Criminal sanctions are measures of social reaction provided by the law. They are
pronounced by the court in criminal proceedings carried out against the perpetrator
of a criminal act in order to suppress and prevent the commission of criminal acts.
Criminal sanctions are coercive measures applied by the state as a representative
of society towards the perpetrator of a criminal act precisely because of the
committed act. In essence, they represent a reaction against the perpetrator for
committing a criminal act that causes damage to society. This reaction aims to
prevent that perpetrator from committing criminal acts in the future and to
influence other citizens (potential perpetrators) to refrain from committing such

* ljubisa.zdravkovic@jahoo.com
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illegal and prohibited acts. Modern criminal law recognizes several types of
criminal sanctions that differ in their effect's content, nature and character. The set
of all criminal sanctions provided for by positive criminal legislation is called the
system of criminal sanctions. Since the system of criminal sanctions arises from
the structure and dynamics of criminality, that is, social needs, it is subject to
frequent changes, so it is considered the most dynamic area of criminal law.

Keywords: Criminal offense; Criminal sanctions; Criminal procedure;

Criminality.
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Ipogh. Op Mapko Munosuh’
Ansokat u3 beorpana
Banpemnu mpogecop [IpaBror ¢pakynrera YHuBep3utera Merarpenn y beorpamy

XANIIEKBE TP U3BPHIEKLY KPUBUYHOT AEJIA - T3B.
I'PABAHCKO XAIIIIIEKE - PU3UILU, OITACHOCTHU U TUJIIEME

Onpenbe o T13B. rpalaHcKOM Xamliewmy HHCY OJf KpyLHjaJHOT 3Hayaja 3a
KPUBHUYHU IOCTYIAK, IITA BHIIE, T€ OApeade Cy y OAHOCY Ha ocTaje 00jeKTUBHO
Maprusaigae. Moxe ce pehu nma 3a KpHBHYHHM IOCTyHaK HEe OM OWJIO IITETHHX
mocJeInuIla, HUTH O Hedwja mpaBa Oria yrpoKeHa M J1a OBaKBa BPCTa XallleHmha
HUje mpeasuheHa. Y IPMIOT TOME TOBOPHM M UYMIEHHWIA Ja je y 3aKOHUKY O
KPUBHYHOM TIOCTYTIKY CaMO Y jeTHOM 4iaHy rocBeheHa nmaxkma o T3B. rpaljanckoM
xammemy. Ho, 1 y ToMm jenHoM wiaHy uMma oapeleHux auieMa u HejacHoha Kako
TO CIpOBeCTH y mpakcu. Hamme, camo xammeme of cTpaHe rpahana "KuUBOTHO"
HOCH ca cOOOM MHOT'€ IOTEHIIMjaJIHE OMACHOCTH ca 030MJFHUM MOCIIEANIaMa, jep
y TaKkBOj CHUTyalMju MoOry na Oyny o30usbHO moBpehernn. OBo ucTtHueMoO U3
pasiora IITO Ce HE MOXE NpEIBUACTH peakiyja JIMIa Koje je 3aTeyeHo y
M3BpLICHY KPUBUYHOT JIeNa ¥ IITa je Y AaTOM TPEHYTKY CIIPEMHO Jla YYUHH Jia He
Oyne nuiieHo cioboae. O ToMe je MOCeOHO YKa3aHO Y OBOM pajay Kao U Ha OCTaje
MMOTCHI[M]aJTHO BEJIMKE PU3UKE KOj& MOTY HACTATH Y TAKBUM CHTYyalldjama.
Kibyune peun: I'pahanun; Bammeme n pusuim (0macHOCTH) 011 Xammiema; Jluie
3aTEUeHO y BpIICHY KpUBHYHOT feina; OOaBemraBame MOJIHIH]C
WY JaBHOT TYXXHOLIA.

ARREST IN THE COMMISSION OF A CRIMINAL OFFENSE:
“CITIZEN’S ARREST”-RISKS, DANGERS AND DILEMMAS

Provisions governing "Citizen's arrest” are not crucial for criminal proceedings.
Moreover, these provisions are objectively marginal compared to others. It can be
said that there would be no harmful consequences for criminal proceedings, nor
would someone's rights be endangered if this kind of arrest had not been provided
for. This is supported by the fact that only one article of the Code of Criminal
Procedure deals with the so-called citizen's arrest. However, even this one article
raises certain dilemmas and ambiguities on how to implement it in practice.
Namely, only arrest by citizens "lifelong" carries with it many potential dangers
with serious consequences because, in such a situation, they can sustain serious
injuries. We point this out because the reaction of a person caught in the
commission of a criminal offense, i.e., what he at a given moment is ready to do
not to be deprived of his liberty, cannot be predicted. This and other potentially
major risks that may arise in such situations are pointed out in this paper.
Keywords: Citizen; Arrest and risks (dangers) of arrest; A person caught
committing a criminal offense; Notifying the police or the public
prosecutor.
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Jloy. op Heop Iemxosuh”
[IpaBuu daxynrer YHuBep3urera y Mcrounom CapajeBy

CYJACKA NIPAKCA HUJE N3BOP KPUBUYHOI ITPABA
Y BOCHHU 1 XEPHETOBUHMU !

KpuBnuHO MaTepujalHO MpaBO, YTEMEJCHO HA Hayeldy 3aKOHUTOCTH, HeE
JI03B0JbaBa MOIyHkaBamke MPABHUX MPa3HUHA.

[IpaBu ce pasnuka u3mely aHanmorwje kao Meroja Tymademwa (O CIMYHOI Ka
CIIMYHOM) TJje HE IMOCTOjU TpaBHA NMpPa3HHHA W aHAJOTHje Kao HEI03BOJHEHOT
HauMHa MOy khaBatba IPaBHUX NPa3HHUHA.

IMocpenmux roguHa ce y nomaheM CyACKOM OUTy4YHBamYy yodaBa 3aHHMJbHMBA
Ipakca yKa3uBama Ha OIJIyKe CyZOBa, K0 CBOjEBPCHO YTEMEJbEHE 00pa3nokKema
mpecyze koja je morecera. Camo 1o ceOu To He MOpa OWTH HETATHBHO OIH]jCH-CHO.
MelyTum, HEONXOMHO je MOHOBUTH Ja CyJACKa Ipakca HUje M3BOP KPUBHIHOT
npasa y bocHu u Xepuerosusu.

Kibyune pujeun: 13Bop npasa; Haueno 3akonutocty; Cyncka npakca.

CASE LAW ISNOT A SOURCE OF CRIMINAL LAW
IN BOSNIA AND HERZEGOVINA!

Based on the principle of legality, criminal substantive law does not allow the
filling of legal gaps.

A distinction is made between analogy as a method of interpretation (from similar
to similar) where there is no legal gap and analogy as an illegal way of filling legal
gaps.

In recent years, an interesting practice of referring to previous decisions in
domestic courts decision-making has been observed as grounds for the reasoning
of the verdict that was passed. This in itself does not have to be negatively
evaluated. However, it is necessary to repeat that case law is not the source of
criminal law in Boshia and Herzegovina.

Keywords: Source of law; Principle of legality; Case law.
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Hayunu capadnux op Miaden Jenuuuh
Cynuja IIpexpmiajaor cyna y Llamny

CYIUJCKO PACYBUBAILE U IPUMEHA ITPABA Y IPEKPITAJHOM
NOCTYIKY
AyTop y paiy aHaiaM3Mpa OCHOBHE NpHHIMIE CYyIHjCKOr pacyhuBama Kao
IpeaycioBa 3a NMPUMEHY MpaBa Yy MNpPEKpLIajHOM NOCTynKy. HakoH yBogHHX
pasmarpama TJe Cy pa3MOTPEHH OCHOBHHM aCIIEKTH TeME U3 yIjla HpeKpIIajHor
IpaBa, YKa3aHo je Ha CyLITHHY IIPUMEHE IpaBa KpO3 MHTEPAKTUBHOCT pellaBama
YUCHUYHUX W TPABHUX MHUTamka. Pa3MOTpEHH Cy KJbYYHU TPUHIMIN CYJH]CKOT
pacyhuBama W NpUMEHEe MpaBa y MNPEKPIIajHOM IOCTYIKY, C HArjlaCkoM Ha
HE3aBHCHOCT M HEMPHUCTPACHOCT CYyJHje, Ka0 OCHOBHHX IOCTYJaTa MPaBHUYHOT
noctynka. duHanM3almja HaBeACHOT MPOIEca jecTe CyacKa oIyKa Koja Tpeda aa
Oyne BaJbaHO apryMeHTOBaHa W oOpasnoxeHa. [IpakTudHe HMILTHKAIIH)E
CyJMjCKOT pacyhuBarma U MpUMEHEe MpaBa carjieane Cy Kpo3 MpUMepe U3 mpakce
MPEKpIIajHUX CYI0Ba. 3aKJbydak ayTopa je Ja Cyaujcko pacyhuBame U MpUMeHa
IpaBa MpEACTaBbajy jEIMHCTBEH IMPOIEC KOju Tpeba na Oyae peasin30oBaH Ha
HAYMH J1a 00e30e/11 MpaBUYaH MPEKPIIajHU MOCTYIAaK.
Kbyune peum: Ilpexpuraju; [Ipekpmajuu nocrtynak; Cynujcko pacyhupambe;
[Ipumena mnpaBa; HesaBucan u  HempucrpacaH cCyz,
OO6pasnoxkeHa oJTyKa.

JUDICIAL REASONING AND APPLICATION OF THE LAW IN
MISDEMEANOR PROCEDURE

In the paper, the author analyzes the basic principles of judicial reasoning as a
prerequisite for the application of law in misdemeanor procedure. After the
introductory discussions, where the basic aspects of the topic from the point of
view of misdemeanor law were considered, the essence of the application of the
law was pointed out through the interactivity of solving factual and legal issues.
The key principles of judicial reasoning and the application of law in
misdemeanor procedure were discussed, with an emphasis on the independence
and impartiality of the judge as the basic postulates of a fair procedure. The
finalization of the mentioned process is a court decision that should be properly
argued and explained. The practical implications of the judge's decision and
application of the law are seen through examples from the practice of the
misdemeanor courts. The author's conclusion is that judicial reasoning and the
application of law represent a unique process that should be implemented in a way
that ensures fair misdemeanor procedure.
Keywords: Misdemeanors; Misdemeanor procedure; Judicial reasoning;
Application of law; Independent and impartial court, Reasoned
decision.
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Buwu acucmenm Jbybana Cnaouh, ma
[IpaBuu daxynrer YHuBep3urera y Mcrounom CapajeBy

PAZl'Y JABHOM UHTEPECY Y PEIYBJIMIU CPIICKOJ —
HOPMATHUBHU OKBUP U CTAILE Y IPAKCH

Pax y jaBHOM wWHTepecy TmpeicTaBba jEeAHY OJ aITEpPHATUBHHX Mjepa
npeasulennx Kpusuannm 3axonnkom Permyonuke Cpricke. Pujed je o npymrseHo
KOPHCHOM pajly KOjUM ce He Bpujeha jbycko 10CTOjaHCTBO M KOjU CE HE BPIIH Y
LMY cTHHAka naooutn. OBY Mjepy cyld MOKe OAPEOUTH Ha 3axTjeB ocyheHor
JIMIA KOME je n3pedeHa Ka3Ha 3aTBopa y Tpajamy J0 jenHe roauHe. To mpakTuaHO
3HA4M Ja CyJ NMPBO IOHOCH IIPECYAy KOjOM JIHIly M3pHUE Ka3HYy 3aTBOpa, HAKOH
yera ocyl)eHHU ITOJHOCH 3aXTjeB Ja My Ce TakBa Ka3Ha 3aMHjCHU PaZioM Yy jaBHOM
uHTepecy. YKosmko Halje na TpeGa yZOBOJBHTH TAKBOM 3aXTje€BY, CyI JOHOCH
OJUTYKYy O 3aMjEeHH Ka3HE 3aTBOpa MjepoM paja 3a OITe J00po, KOjy, MOTOM,
npociuelyje MuHucTapcTBy InpaBae Ha Jabe u3BpiIeme. CyncKoM OMITyKOM
onpelyjy ce caMo Tpajame U IepHo U3BpIICHa Mjepe JOK MOjeHHOCTH Koje ce
TUYy BpPCTE M MPUPOJE Tocia U mparehe akTe ¢ THM y Be3W JIOHOCH M onpehyje
MOCPEAHUK Y KOOPIAUHAIM]H Ca TIOBjEPEHUKOM.

VY pany he 6uTtH npencTaBibeH M HOBPrHYT aHAIW3U HOPMaTHBHU OKBHD Ha KOMeE
MOYMBa Mjepa paja y jaBHOM HHTEpECY, Ca YKa3HBamEM Ha CBE CYOjeKTe KOjU
YUYECTBYjy y MOCTYIKY HbEHE peann3aluje, Ka0 U caM HauuH HBEHOT M3BpILICHA Y
npakcu PemyOmuke Cpricke. [locamammu Tpakca Huje Oorata mpuMjepuMa
M3PEUCHOT W U3BPIICHOT pajia y jaBHOM MHTEPECY, allil ce 300r HHU3a MpPEAHOCTH
KOje OBa CaHKIIHja Mpy’ka, ayTOp UCKPEHO Haja 1a he y HapeqHOM mepuoay aohu
70 ydecTalije NpUMjeHe M HM3BpIICHA OBE alTepHATHBHE Mjepe y PemyOmumm
Cprickoj.

Kibyune pujeun: AntepHatuBHe Mjepe; Pam y jaBHOM wmHTepecy; IlocpenHuk;

[ToBjepeHuK.

COMMUNITY SERVICE IN THE REPUBLIC OF SRPSKA-NORMATIVE
FRAMEWORK AND SITUATION IN PRACTICE

Community service is one of the alternative measures provided for by the
Criminal Code of the Republic of Srpska. It is socially useful work that does not
offend human dignity and is not performed with the aim of making a profit. The
court can order this measure at the request of a convicted person sentenced to
imprisonment for up to one year. This practically means that the court first issues a
verdict by which the person is sentenced to prison, after which the convicted
person submits a request that such sentence be replaced with community work. If
it finds that such a request should be decided positively, the court makes a
decision to replace the prison sentence with community service, which is then
forwarded to the Ministry of Justice to be carried out. The court decision
determines only the duration and the period of carrying out the measure, while the
details regarding the type and nature of the work and relevant accompanying acts

* ljubana.sladic@pravni.ues.rs.ba
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are brought and determined by the mediator in coordination with the
commissioner.

The paper will present and analyze the normative framework on which the
measure of community service rests, with reference to all the subjects that
participate in the procedure for the realization of this measure, as well as its
carrying out in the practice of the Republic of Srpska. The current practice is not
rich in examples of pronounced and carried out community service. However, due
to the number of advantages this sanction provides, the author sincerely hopes that
this alternative measure will be more frequently applied and enforced in the
Republic of Srpska in the future.

Keywords: Alternative measures; Community service; Mediator; Commissioner.
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Jasnu myaxcunay Iopoana Kpcmuh'
Jpyro OCHOBHO jaBHO TYKWJIAaImITBO y beorpamy

HOBHUHE Y PEI'YJIMCABY YCTABHOI ITIOJIOKAJA JABHOI'
TYXKNJIAITBA CA HIOCEBHUM OCBPTOM HA CAMOCTAJIHOCT

OBaj pan ce 0aBM jaBHUM TYKWIAIITBOM y OPraHW3allMOHOM M II€PCOHAITHOM
CMHCIIy KpO3 IIpHU3My CKOpalllkhe IpOMeHe YcraBa W 3akoHa O jaBHOM
TykuiamTBy y PemyOmumu Cp6uju. Ortkako je 2011. roguHe cTynuo Ha cHary
3aKOHMK O KpPUBHYHOM IIOCTYNKY jaBHHM TY>KWJall je IOCTa0 PYKOBOJIMJIALl
MIPEANCTPAXKHOT TOCTYNKa W OpraH KOjU CIIPOBOJM HCTpary M OHO je TOKOM
MIPETXOAHNX TOJMHA YOWBHB Packopak M3Mel)y HOBHX IPOIECHHX oBiamrhema, ¢
jeAHe cTpaHe, W HOPMATHBHOT II0JI0Kaja jaBHOT TYKWJIAIUITBA M HOCHJIANA
jaBHOTYXWIadke QyHKIHje, ca Ipyre cTpaHe. AMaHIMaHuMa Ha YcTaB u3 2022.
TOAMHE HACTOjaJleé Cy C€ OTKIOHMTH OBE HEcarJlaCHOCTH Y3 adupmanujy
CaMOCTAJIHOCTH jaBHOT TYXXHJIAIITBA, Kao MPaBOCYIHOT OpraHa, Koju Tpeda ma
Oyze 3aCTYITHHK TIpaBJie, a He BIACTH, M OpraH Koju he 00jeKTHBHO, HETIPHCTPACHO
1 eMKacHO TOHUTH YYHHHOIE KPUBUYHUX M JPYIHX KaKHHBUX JA€ja, IITHTHUTH
jaBHH HHTEpec, Kao HMHTepec cBuUX rpahaHa. YBepeHO je NMpBH HyT Ja Cy H
JOCKOPAIIbM 3aMEHHMIM jaBHOT TY)XKHMOLA, a CajJa jaBHM TY)XUOLM IOCEIHHUIN
JaBHOTYXXWJIauKe (QYHKIMje Yy IyHOM KamlaluTeTy, YUMe je YYHMICH KOpak Ka
jayamy HUXOBOI CaMOCTATHOTr Mojiokaja. Koje Cy riaBHe HOBUHE OHEIH
YCTaBHU aMaHJIMaHHU ¥ KOJH CY CYIITHHCKH MEXaHM3MU jayarma CaMOCTaTHOCTH OJ1
3Havaja 3a Oymyhe (QyHKIMOHHCAmE jaBHOT TYKWJIAIITBA, KOje CE€ Y aKTYSIHOM
TPEeHYTKY HaJla3u Ha packpurhy u3mel)y ydaypeHoOr U 3aTBOPEHOT OpraHa u HOBOT,
MOJIEpHUCTHYKOT TIPAaBOCYAHOT OpraHa jecy KJbydHa IUTamba OBOT paja.

Kibyune peun: IIpomena ycrama; [IpaBocyhe; JaBHu Tyxmiam; CaMOCTaITHOCT;

Xwujepapxuja.

NEW AMENDMENTS GOVERNING THE CONSTITUTIONAL
POSITION OF THE PUBLIC PROSECUTOR’S OFFICE WITH SPECIAL
IMPACT ON HIS AUTHONOMY

This paper deals with the public prosecutor’s office in organizational and personal
terms through the prism of the recent changes to the Constitution and the Law on
Public Prosecutor’s Office in the Republic of Serbia. Since the Criminal Procedure
Code entered into force in 2011, the public prosecutor has become the head of the
pre-investigation procedure and the authority that conducts the investigation. In
recent years, there has been a noticeable gap between the new procedural powers
on the one hand and the normative position of the public prosecution office and
public prosecutors on the other hand. Amendments to the Constitution from 2022
sought to remove these disagreements while affirming the autonomy of the public
prosecutor’s office as a judicial body, which should be a representative of justice,

* grkrstic@gmail.com. Ykasyjem 0a cmasosu usnemu y pady npedcmaéoajy Moj audnu
CMag Kao aymopa, a He OpICasHo2 Opeand y KoM cam 3anocieHa.
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not the government, and an organ that will objectively, impartially and effectively
prosecute the perpetrators of criminal and other punishable acts, thus protecting
the public interest. For the first time, the former deputy public prosecutors, now
the public prosecutors, became holders of the public prosecutor’s office in full
capacity, which was a step towards strengthening their position. Regardless of
how certain amendments to the Constitution, such as those guaranteeing personal
independence of public prosecutors, may at first glance and at the very beginning
of their application be relativized when mandatory instructions are
constitutionalized, those amendments clearly show the strategic direction of
significant changes and emphasize the tendencies to strengthen the public
prosecution and reduce centralization and intrainstitutional interventions. With
time, we should expect a strengthening of the personal independence of the public
prosecutors and a weakening of hierarchical subordination, which will represent
an exception in the functioning of the public prosecution and, at the same time,
ensure a stable concept of the rule of law.

Keywords: Constitutional revision; Judiciary; Public prosecutor; Autonomy;

Hierarchy.
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COMPLIANCE — KAZNENOPRAVNI ASPEKT I ANALIZA SLUCAJA
»RESPIRATORI“ NA TERORITORIJU FBIH

Compliance ima za cilj smanjiti korupciju i nepravilnosti, a u jednu ruku je i alat
za sprjecavanje i zloupotrebe prijevara. Mozemo reé¢i kako je compliance u BiH
jos§ uvijek stran pojam te je samim time nedovoljno poznato njegovo znacenje.
Smatramo da je prijeko potreban drustvu i zbog toga ga definiramo neophodno
cjepivo za korupciju i ne mozemo ¢ekati na politicku volju da se on dogodi ve¢ ga
trebaju svi prihvatiti i samostalno primijeniti u pravu. U 2021 godini, dogodila se
jedna od vecih afera korupcije na teritoriju FBiH a vezana je za respiratore.
Svjedoci smo vremena kada se sve viSe susreCemo sa obmanama, kako u
privatnim tako u javnim sektorima. Tematika ovog rada jest sama borba i
ukljucenost protiv korupcije i otkrivanje iste. Zbog toga, sve veéu pozornost treba
posvetiti usmjeravanju i otkrivanju koruptivnih- kaznenih djela. Naime, afera koja
je ,tresla® Citavu federaciju na kraju je okonfana sa dobrim, pa ¢ak i ne
ocekivanim ishodom. Slobodno mozemo reé¢i kako je velik broj institucija
uspostavio krizne stozere u ¢ijem okviru compliance- menadZer preuzima svoje
nove obaveze. Compliance- menadzer, kao osoba koja dobro poznaje institucije i
uziva povjerenje zaposlenih, odrzava direktan kontakt s upravom i stara se o tome
da aktuelne teme, koje za oblast compliancea nastaju u vezi s pandemijom, dobiju
zasluZzenu paznju u okviru kriznog menadzmenta. Dosta bitnu ulogu igrala su
svakako slicna iskustva koja smo mogli vidjeti u susjednim drzavama. Svakako
¢emo istaknuti da svjetske organizacije imaju posebne odjele koji se bave
uskladenostima, te planovima upravo u cilju smanjivanja rizika te povecavanja
efikasnosti rada. Samim time, iste te organizacije ili institucije se mogu
usredotociti na uspjes$no odradivanje svojih radnih zadataka kada su svjesni svojih
rizi¢nih tocki.

Kljuéne rijeci: Compliance; Respiratori; Korupcija; FBiH; Sud BiH, Presuda;

Afera.

COMPLIANCE - PENAL ASPECTS AND THE ANALYSIS OF ,,THE
VENTILATORS CASE®“ IN THE TERRITORY OF THE FEDERATION
OF BOSNIA AND HERZEGOVINA

Compliance aims to reduce corruption and irregularities, and it is also a tool to
prevent abuse and fraud. We can say that compliance in Bosnia and Herzegovina
is still a foreign term; therefore, its meaning is insufficiently known. We believe
that it is essential for society. That is why we define it as a necessary vaccine for
corruption and cannot wait for the political will for it to happen. Instead, everyone
should accept it and independently apply it in law. In 2021, one of the biggest
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corruption scandals occurred on the FBiH territory, and it was related to
ventilators. We are witnessing a time when we are increasingly faced with
deception, both in the private and public sectors. The theme of this work is the
fight against corruption, involvement in it, and its detection. For this reason, more
and more attention should be paid to the direction and detection of corrupt
criminal acts. Namely, the affair that "shook" the entire Federation ended with a
good, even unexpected, outcome. We can safely say that many institutions have
established crisis headquarters within which the compliance manager assumes his
new duties. The compliance manager, as a person who knows the institutions well
and enjoys the trust of the employees, maintains direct contact with the
management and makes sure that the current topics, that arise in the field of
compliance in connection with the pandemic, receive the attention they deserve
within the framework of crisis management. Indeed, similar experiences that we
could see in neighboring countries played quite an important role. Global
organizations have special departments that deal with compliance and plans with
the aim of reducing risks and increasing work efficiency. Therefore, these same
organizations or institutions can focus on completing their work tasks successfully
when they are aware of their risk points.

Keywords: Compliance; Ventilators; Corruption; FbiH; The Court of BiH;

Judgment; Scandal.
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Akademux npogp. Op Muoopaz H. Cumosuli’

PenoBum unan Axagemuje Hayka u ymjeTHOCTH bocHe m Xeprieropune, pe1oBHH
yiaH EBporcke akazemMwja Hayka M YMJjETHOCTH, WHOCTpaHH 4iaH Pycke
aKkaJieMuje TPUPOJHWUX Hayka, pemoBHH mnpodecop IIpaBHOr (akynrera
VYuusepautera y buxahy, npodecop emepuryc

Ipog. op Mapuna M. Cumosuh”
OmOyncmeH 3a gjeny Pemyonuke Cpricke
dakynTeTr npaBHUX HayKa YHuBep3uTeTa AnenpoH y bawoj Jlynu

ITPABHA KBAJIM®GUKALIUJA KPUBUYHOI JJEJIA Y CBETJIY
MMPUHIUIIA 3AKOHUTOCTHU Y JOMAREM U MEBYHAPOJHOM
KPUBUYHOM IIPABY

3akoHM (KPHBUYHH H IPYTH CIIOPEIHH) MPEACTaB/ba OCHOBHH H3BOP CaBPEMEHOT
HalMOHAHOT (MHTEPHOT) KPUBUYHOT IIpaBa He camo y bocHu m Xeprieropusy,
Beh W y JApyruM pa3BHjeHHM JApkaBaMa. Ha Taj HaYMH je MCKJbYYeHA MpHMjeHa
HernucaHor (00MYajHOT) MpaBa, CYACKE Mpakce, OJHOCHO aHAJOTHje Y CTBapamy
KPUBHUYHOIIPAaBHUX HOPMH, YaK M Yy CIy4ajy MOCTOjama IMPaBHUX IMpa3HUHA.
MelyTtum, OBH NOMYHCKH, MOMONHM W3BOPHM KPHUBUYHOI' IIpaBa HHUCY HM3TYOWMIH
3Ha4aj HM JaHac, Kako Y HAlUOHAJHOM KpPUBHYHOM IpaBy, Tako U Yy
Mel)yHapoHOM KpUBHYHOM TpaBy, HAPOUUTO aKO j€ HUXOBA MPHUMjeHa U3y3eTHA,
olpaBJaHa, LjeIMCX0/Ha U pallOHaIHA, Te CBE/IeHa Ha HajMamwy Moryhy mjepy.
Hamnme, kon npaBHe kBanudUKanyje I0jeANHUX KPUBUYHHX Jjesia Y KOHKPETHUM
Clly4ajeBUMa OJ CTpaHEe OpraHa KPHBHUYHOI (HALMOHAIHOT HJIM MeljyHapomHOT)
mpaBocyha 9ecTo ce MOTy jaBHTH CHTyanudje OWIo y morieny ernemMeHata Ouha,
O0uno kox yTBphHBama MOCTOjakka YCIOBA KaXXHBHBOCTH, TJje je IpHMeHa
JOITYHCKHX M3BOpa (CYACKe Ipakce, NpaBHE Hayke, OOMYajHHX NpaBWiia U CIL.)
HEONMXOJHO MOTpeOHa ¥ ONpaBJaHa, Al YBHjeK 3aCHOBaHA Ha CTPOrOM
MOLITOBAY MPHHIUIA 3aKOHUTOCTH.

AyTopH y pajly aHAIU3KUPA]y Haj3HAYAjHUjE ACIEKTe MPHUM]jCHE MMOjeINHUX U3BOPA
NPaBHUX HOPMH IIpU TPaBHOj KBaTM(UKAIMjXM KPUBUYHHUX Jjena (KpUBHYHE
CTBapH) Ipe] opraHuMa KpUBHYHOT mnpaBocyha y momahem m mehyHapomHoM
KPUBHUYHOM IIpaBy, OJHOCHO HpOOJieMHMa KOjU C€ MOTY jaBUTH Yy KOHKPETHO]
NpaKkcH, Te HaYMHMMa HHUXOBOT pjeliera. [locebHO ce pa3Marpajy ONIITH H
NOCeOHHU N0jaM M eIeMEHTH KPUBHYHOT Jjelia, MjeCTO U YJIOora U3BOpa KPHBHYHOT
mpaBa M yilora TyMauelma M aHalordje y KpUBHYHOM mpaBy. Kao HyxaH
NpenyclioB pjellaBama Te MpoblieMaTHKe pasMaTpajy ce I0jaM M eJIEMEHTH
KPUBHYHOT' Jjena y Mel)yHapoJHOM KpMBHYHOM IIpaBy M yJllora TyMadema H
a"anoruje mehy n3Bopuma mel)yHapoaHOT KPUBUYHOT ITpaBa.

Kibyune pujeun: U3sopu; Kpusnuno npaso; Cyn; Kpusnano gjeno; Tymaueme.
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LEGAL QUALIFICATION OF THE CRIMINAL OFFENSE IN THE
LIGHT OF THE PRINCIPLE OF LEGALITY IN DOMESTIC AND
INTERNATIONAL CRIMINAL LAW

Laws (criminal and other secondary laws) are the primary source of modern
national (internal) criminal law not only in Boshia and Herzegovina but in other
developed countries. In this way, the application of unwritten (common) law, case
law, or analogy in creating criminal law norms is excluded, even in the case of
legal gaps. However, these supplementary, auxiliary sources of criminal law have
not lost their importance even today, both in national and international criminal
law, especially if their application is exceptional, justified, purposeful, rational,
and reduced to the minimum possible extent. Namely, with the legal qualification
of certain criminal offenses in specific cases by the criminal (national or
international) justice bodies, situations can often arise, either with regard to the
elements of being or when determining the existence of the conditions for
punishment, where the application of additional sources (jurisprudence, legal
science, common law rules, etc.) is absolutely necessary and justified, but always
based on strict respect for the principle of legality.

In the paper, the authors analyze the most significant aspects of the application of
certain sources of legal norms in legal qualification of criminal offenses (criminal
matter) before criminal justice bodies in domestic and international criminal law,
that is, the problems that may arise in practice, and ways of solving them. General
and specific concepts and elements of a criminal offense, the place and role of
sources of criminal law and interpretation and analogy in criminal law are
considered in particular. As a necessary precondition for solving this problem, the
concept and elements of criminal offense in international criminal law and the role
of interpretation and analogy among the sources of international criminal law are
considered.

Keywords: Sources; Criminal Law; Court; Criminal offense; Interpretation.
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CRIME IN BULGARIA: PERCEPTIONS AND REACTIONS

The report was developed on the basis of the results of a nationally representative
empirical sociological survey conducted in December 2022, focusing on the
perception and assessment of various risks. The report presents a part of the
information related to the risks in relation to personal security - perception and
assessment of the risk for a person or/and his property to become an object of a
criminal trespass, expectations for the role of the state in the prevention and
protection of its citizens from crimes, assessment of the implementation of the
functions of specialized state institutions. Special attention is paid to the strategies
and actions of citizens to increase their security. Relationships and deterministic
dependencies with various socio-demographic characteristics such as gender, age,
material situation, place of residence, etc. were sought.

Keywords: Risk; Crime; Perception and response to the risk of criminal assault.

Anna ManrapoBa, Ipodeccop JOKTOP COLMOIOTNYECKUX HAyK
Wucruryt dpunocopun u counosnoruu bonrapckoit AkageMuu HayK
Codus, bonrapus

HNPECTYIIHOCTD B BOJITAPUH - BOCITPUATHUA U PEAKIIUN

Hokmam Obul  pa3pa0OTaH Ha OCHOBE pe3ylbTaTOB OOIIECHAIIMOHAIHLHOTO
PEIpPE3CHTATUBHOIO  AMIMPUYECKOTO  COLMOJOTMYECKOr0  MCCIENOBaHUS,
IpoBefieHHOTo B jAekabpe 2022 roja W TOCBSIIEHHOTO BOCHIPHUATHIO M OLECHKE
pa3MuHBIX PUCKOB. B nokiajze mnpencraBieHa 4acTh MH(POPMAIMU O pHCKax,
CBSI3aHHBIX C IIPECTYIIHOCTBIO - BOCIIPUATUE U OLICHKA PUCKA TOrO, YTO YEJIOBEK
WIH €ro UMYILIECTBO CTaHYT OOBEKTOM MPECTYIHOTO IOCSATaTeIbCTBA, OXKHUIAHHS
IPaKIaH OTHOCHUTEIBHO POJIM IOCYAAPCTBA B MPEAYIPEKICHUN NPECTYIHOCTH U
3alIUTe CBOMX TPAXAAaH OT MPECTYIUICHHH, OLEHKa peanu3anud (QyHKIUHA
CICIMATH3UPOBAHHBIX TOCYAAPCTBEHHBIX yupexkaeHuid. Ocoboe BHUMaHUE
YAEJIEHO CTpaTerusiM W JEUCTBUSAM TpakJaH [0 MOBBILIEHUIO CBOEH
6e3omacHocTh. MccnmemoBanuch CBSI3W W JCTCPMHHUPAIIMOHHBIC 3aBUCUMOCTH C
PA3THYHBIMHE COLHANBEHO-IEMOTPAaPUUSCKIMH XapaKTePUCTUKAMH, TaKUMH Kak
110J1, BO3pAcT, MaTepuaibHOE MOJOKEHUE, MECTO JKUTENBCTBA U T.1I.

Kuarwuessbie cioBa: Puck; [IpectynHocts; BocnpusiTue, olieHka U pearipoBaHue

Ha PUCK MPECTYITHOI'O MOCATaTEIbCTBA.
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ADJUDICATING DOMESTIC VIOLENCE: MAJOR CHALLENGES.
CASE OF GEORGIA

Despite the dynamic development of digital technologies, the diversity of
campaigns against domestic violence, the existence of many international legal
instruments on domestic violence and clearly defined standards, the fight against
domestic violence, proper implementation of justice and the punishment of
perpetrators still pose a challenge for the victims, while the easy-accessibility and
pervasiveness of digital technologies, in some cases, make the situation even more
difficult.
As a rule, the victims actively cooperate in the investigation but later refuse to
testify in court. Accordingly, issues that frequently arise during the adjudication
include the sufficiency of evidence obtained from one source for conviction as
well as the use of those prejudicial facts and evidence, the primary source of
which is the victim who refuses to testify and the accused who did not have the
opportunity to be interrogated; the danger of demotivating the victims to turn to
the police for help by using their 911 call records for conviction, etc.
The court has to strike a fair balance between the legitimate aim of punishing
criminals and ensuring a fair trial for the accused. On the one hand, the latent
nature of the crime and the paucity of incriminating evidence, and on the other
hand, the standards of proof and evidence evaluation established by the criminal
procedure law, in many cases, contribute to the impunity of the perpetrator.
The article discusses the essence of the standard beyond a reasonable doubt in
cases of domestic violence, the rules for evaluating evidence, the standard of at
least two pieces of direct incriminating evidence for a conviction, the prohibition
of the use of hearsay for conviction, and the impact of the victims' refusal to
testify for the administration of justice.
Keywords: Domestic violence; Standard of proof; Evaluation of evidence; Fair
trial
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Full Professor Xifen Lin”
Suozhu Fang, PhD student *
KoGuan School of Law, Shanghai Jiaotong University, China

THE NEW ADJUSTMENT OF RELATIONSHIP: REFORMATION
AND THE PRACTICE OF THE INVESTIGATION SUPERVISION AND
COOPERATION MECHANISMS BETWEEN POLICE DEPARTMENTS

AND PROCURATORATES IN CHINA

This paper analyzes reformation backgrounds, system patterns and the actual
practice of the investigaton supervision and cooperation mechanism of police
departments and procuratorates. The aim is to explore the path of perfecting the
interaction mechanism between the two parties. In 2021, China adjusted the
interaction mechanism between police departments and procuratorates by
establishing a mechanism for investigation supervision and cooperation. Based on
literature analysis, we have discovered that the latest reform of the interaction
mechanism between police departments and procuratorates in China adopts a
working pattern of balancing supervision and restriction, and two-way
cooperation. Based on a questionnaire survey, we conclude that such reformation
is generally regarded positively by Chinese policemen and procurators. However,
the investigation supervision and cooperation practice is not working as
remarkably as expected. The problems are embodied in the formalistic execution
and the passivity of investigation supervision, as well as insufficient or excessive
cooperation between investigation and prosecution. Factors that cause the
differences between legislation and practice may conclude the issues of
mechanism positioning, human resources, management systems and assessment
mechanisms.

Keywords: Investigation supervision; Cooperation; Police department;

Procuratorate.
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CORUPTIE CA FACTOR DETERMINAT AL iINCALCARILOR
DREPTURILOR OMULUI

Coruptie reprezintd un fenomen negativ prezent in mai multe sfere ale vietii
sociale a Republicii Moldova. Tn conformitate cu datele statistice prezentate de
catre CNA, prin cele mai afectate domenii se numard in special activitatea
organelor de drept, ale organelor publice centrale si locale, cat si sfera educatiei si
sanatdtii publice. Prezenta sistematici a actelor de coruptie afecteaza direct
respectarea drepturilor fundamentale ale omului, precum accesul liber la justitie,
dreptul la sinitate si dreptul la educatie. In cadrul studiului dat ne propunem si
analizdm statutul subiectilor, care comit acte de coruptie, institutiei, in care este
prezent acest fenomen, perceptia cetétenilor asupra impactului actelor de coruptie
asupra respectarii drepturilor omului. Scopul cercetarii se rezuméa la stabilirea
impactului actului de coruptie asupra gradului de respectare a drepturilor omului
in Republica Moldova, prin analiza datelor statistice prezentate de catre CNA,
Oficiul Avocatului Poporului si ONG.

Cuvintele-cheie: Coruptie; Drepturile omului; Infractiune; Subiect; Autoritate

publica; Educatie

CORRUPTION AS A CRUCIAL FACTOR IN HUMAN RIGHTS'
VIOLATIONS

Corruption is a negative phenomenon present in several spheres of social life of
the Republic of Moldova. According to the statistical data presented by the
National Anticorruption Center, the most affected areas include the activity of law
enforcement bodies, central and local public bodies, as well as the sphere of
education and public health. The systematic presence of acts of corruption directly
affects respect for fundamental human rights, such as free access to justice, the
right to health protection and the right to education. In this study, we analyze the
status of the subjects who commit acts of corruption, the institution in which this
phenomenon is present, and the citizens' perception of the impact of corruption on
the respect for human rights. The purpose of the research is to establish the impact
of corruption on the respect for human rights in the Republic of Moldova, by
analyzing the statistical data presented by the National Anticorruption Center, the
Ombudsman Office, and the NGO.

Keywords: Corruption; Human rights; Crime; Subject; Public authority;

Education.
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Majop Bpanxo Jlewmanun, ma"
MuHHCTapCTBO YHYTpaImkBiX HocioBa Pemybnnke Cpouje

Ipogh op XKewxo Huxay"
KpumuHamucTHYKO-TIONUIN] CKH YHUBEp3uTeT, beorpax, Cpouja

KPATAK OCBPT HA HAIIPT HOBEJIA Y OBJIACTHU OPYKJA U
MYHHUIIMJE Y CPBUJHU

Kao kammunmar 3a npuctymame EBpomnckoj ynuju CpOuja ciieny INOJMTHKY
eBpOMHTErpanyja u y obiacTi opyxkja M MyHunuje. Tako je HaKOH JOHOLICHA
HupektuBe Casera EBpome 555/2021 CpOuja omnmyumsia aa W3BpLIM U3MEHE U
JOIIyHe 3aKOHa O OpyXjy M MyHuUIMjU. IIpeamer oBor paja je aHamm3a TeKCTa
Haupra 3akoHa 0 uM3MeHamMa W JONyHaMa 3aKoHa O OpPYXKjy U MYHUIHjH
00jaB/bEHOM Ha MHTEPHET cajTy MHUHHCTApCTBA yHYTpAIIKBUX HocioBa. [{nss oBor
pama je ma ce TOjacHM INTa Ce MEma y OOJIACTH OpyKja M MYHHIHje, pa3io3n
KOjrMa ce pyKOBOAMO 3aKOHOIIHCAL], KAKBE Cy ITOCIEIUIE N3MCHA U JOIyHA U CII.
OcHOBHa XHITOTE3a jecTe Ja je TeKCT HalpTa yckinahen ca JupextuBom 555/2021
IITO j€ OCHOBHH PAa3JIoT 3a M3MEHE W JONyHE M jaa he octaBuTH Tpara Ha Oymyhe
KPUBHYHE W TPEKpIIajHe IMOCTynke. HakoH yBOAHMX HAlOMEHa CIeOu 10 O
HOBHMHaMa y yBOJHHUM ojpenbdaMa 3aKkOHa, 3aTUM HOBeEJIe y 00JacTH HabaBJbama
JpXKamba M HOLICHa OpYXKja, Ka3HEHUM ojpendamMa M IMpeiasHUM M 3aBPIIHUM
oapenbama.

Kbyune peun: Opyxje; Mynunuja; 3akon; upekrusa; Cpouja; EY.

A BRIEF OVERVIEW OF THE NOVELTIES IN THE PROPOSED
REGULATORY CHANGES IN THE DOMAIN OF WEAPONS AND
AMMUNITION IN SERBIA

As a candidate for accession to the EU, Serbia follows the policy of European
integration in the field of weapons and ammunition. Thus, after Council of Europe
Directive 555/2021 was adopted, Serbia decided to amend the Law on Arms and
Ammunition. The subject of this paper is the analysis of the text of the Draft Law
on Amendments to the Arms and Ammunition published on the Serbian Ministry
of Interior website. This paper aims to explain what is changing in the field of
weapons and ammunition, the reasons that led the legislator, the consequences of
the changes and additions, etc. The primary hypothesis is that the text of the draft
is aligned with Directive 555/2021, which is the main reason for the amendments
and that it will leave a mark on future criminal and misdemeanor proceedings.
After the introductory remarks, there is a section on the novelties in the
introductory provisions of the law, followed by the amendments to the rules
governing the acquisition and carrying of weapons, penal provisions and
transitional and final provisions.

Keywords: Weapons; Mmunition; Law; Directive; Serbia; EU.
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THE RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE AND
SEARCH AS AN EVIDENTIARY ACTION IN CRIMINAL PROCEDURE
LEGISLATION OF SERBIA - COMPLIANCE WITH THE EUROPEAN
STANDARDS

Contemporary democratic states strive to achieve the principles of the rule of law
and respect for international legal standards, but also to reform normative
framework to increase the degree to which legal solutions comply with the
tendencies that are present in contemporary criminal procedural legislation and
generally accepted standards in the field of human rights. On the way to
improving human rights, Serbia has taken significant steps forward by reforming
legal texts, adopting strategic documents, increasing the degree of conformity of
the normative framework with the legal acquis of the European Union, but also
through the jurisprudence of the European Court, which from decision to decision
expands the subject of the protection of certain rights, especially the right to
protection of one's private and family life. Accordingly, it is necessary, through
expert and critical analysis and versatility of consideration, to look at the adequacy
of the normative development of international standard limitations through the
evidentiary act of search in the criminal procedural legislation of Serbia, but also
the degree of conformity of normative solutions with European standards and
making proposals with the aim of eliminating the perceived shortcomings. Viewed
from the perspective of the scope and topicality of the issue in question, the
authors will analyze the mentioned international legal standard from the following
aspects: first, introductory considerations; second, the European Court and the
right to respect for private and family life; third, the limitation of the international
legal standard in the criminal procedural legislation of Serbia and the search of the
apartment and persons; and fourth, concluding remarks.

Keywords: Right to respect for private and family life; Search of the apartment

and persons; Court, European standards.

" dragana.cvorovic@kpu.edu.rs
" Vari.Vince@uni-nke.hu
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ITPABO HA ITOIITOBAIKBE IPUBATHOI' 1 ITIOPOJUYHOT ’KUBOTA
U IPETPECAIBE KAO TOKA3HA PAJIIbA Y
KPUBHUYHOITPOIIECHOM 3AKOHOJABCTBY CPBHJE-
YCKIABEHOCT CA EBPOIICKUM CTAHIAPIUMA

CaBpeMeHe, IeMOKpaTCKe IpiKaBe TeXe OCTBApEbY NPUHINIA BIIAJaBHHE IIPaBa,
MOIITOBakba MEY)yHAPOMHHUX MPaBHUX CTaHIApHAa, and U peGopMH HOPMATHBHHX
OKBHMpa ca IWJbeM NoBehama CTeneHa ycarjamieHOCTH 3aKOHCKMX pellema ca
TEHJCHLMjaMa KOje Cy TPHCYTHE Yy CaBpEeMEHHM KPUBUYHOIPOLECHUM
3aKOHOIAaBCTBMMA M OMIUTeNpuxBaheHNM CTaHgapauMa y OOIacTH JbYACKHX
npasa. CpOuja je Ha myTy yHanpelhema JbyICKHX MTpaBa, YYUHMIA 3HaYajHE KOpakKe
HampeJ W TO Kpo3 pedopMe 3aKOHCKUX TEKCTOBA, JIOHOUICHE CTPAaTEIIKUX
JIOKyMeHara, IoBehame CTeleHa YycarIalleHOCTH HOPMAaTHBHOT OKBHpa ca
MpaBHAM TeKoBHHaMa EBporicke yHHWje, anm W jypucupyieHuujom EBporckor
CyZJa KOjH M3 OIUTyKe Yy OIUTyKY HpOIIMpYje MpeAMeT 3aliTHTe oapeheHnx npasa,
noce0OHO MpaBa Ha 3alUTHTY MPUBATHOT M MOPOJUYHOT JXUBOTA. Y CKJIAIY Ca THM,
HEONXOJHO je KpO3 CTPYYHO KPUTHYKY aHAJH3y, CBECTPAHOCT pasMaTpama
cariiefaTd aJeKBaTHOCT HOPMAaTHBHE pa3paje oOrpaHuuema MelyHapogHor
CTaHAapia Kpo3 JOKasHy pamy IpeTpecama y KPUBUYHOIPOLECHOM
3akoHOaBcTBY CpOwje, alnyu MCTO TaKO M CTEICH yCarjameHOCTH HOPMAaTHBHUX
pelema ca eBpoNCKUM CTaHJapAuMa U JaBama MPEeyiora ca [HUJbeM OTKIamarba
youeHHX Hejocraraka. [TocmarpaHo ca acrniekra oOuMa U akTyeIHOCTH MPpeAMETHE
npobnemaruke, ayropu he HaBegeHn Mel)yHapoaHMUpaBHM — cTaHIapX
aHAM3HMpaTH ca Cclelehnx acmekaTa: NPBO, YBOAHA pa3MaTpama, JApyro,
EBpoIIcKH Cyz M MpaBO Ha MOIITOBAHKC NPUBATHOT M MOPOAUYHOT XKHMBOTA, Tpehe
OorpaHuyYewe MelyHapomHO mpaBHOr CTaHAapAa y KPHBHUYHO IPOLIECHOM
3akoHO#aBcTBY CpOuWje W mpeTpecame CTaHa W JIMIA, YETBPTO, 3aKJby4YHA
pa3Marpama.

Kmbyuyne peun: IlpaBo Ha NOIITOBame IPUBATHOT ¥ IMOPOAMYHOr KUBOTA,

[Iperpecame crana u nmuna; Cyx; EBporicku ctangapau.
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Ipogp. Op Munuya Kosauesuh’
QakynTeT 3a CHeNUjaTHy eAyKalmujy W pexaOmwiuranujy YHHBEp3uUTeTa Yy
Bbeorpany

ITPABHMU ITOJIOKAJ U TPETMAH CEKCYAJIHUX ITPECTYITHUKA-
HPEJAPACYJAE U HAYYHA APTYMEHTAIIXJA

CexcyaltHU JIENUKTH TPEJCTaBibajy TeMY KOja TPaJULIHMOHAIHO MTPUBJIA4YM BEIHKY
MaX\ky MIMPE jaBHOCTH, NMOCEOHO Kaja je y NMUTamby CEKCYallHO 3JI0CTaBIbahe
nene. OcuM ImITO je y muTamy (EHOMEH KOjH MOXE PE3yNTHPaTH H3Y3ETHO
TEIIKUM TocenuaMa o omreheHe, HECIIOPHO je W Ja je ped O NMUTalmy Koje
n3a3MBa KOHTPOBEP3E M y3aBpelie pacrpase, T¢ CaMHM THM HOCH M He3aHEMapJbUB
noMMTHYKY ytriaj. Crora ce ayrop y paiay 0aBHO aHAIM30M apryMeHTalHje Koja
CTOjU u3a yBol)ewa pa3nMuMTUX HOBHHA y JOMEHY KPUBHYHONPABHE peakiyje Ha
CEeKCyaJIHO NPeCTyMHUINTBO. Y (hOKycy Cy M HCTpaKHBama KoOja ce OJHOCE Ha
peLMIMBU3aM CEKCyaJHUX INpecTyNHHKa, nuMajyhu y Buay aa ce y MacOBHHM
MeIujuMa HEpPeTKO T[OHaBjba TBPAMKA Jla CYy CEKCyaJHH NpPEeCTyINHHUIN
HETOMNpPAaBJbUBH ITOBPAaTHUIIM Ca HAJBUIIOM CTOIIOM peuunuBu3Ma melhy ocramum
KaTeropyjama npectynHuka. Lluss paja jecte na ce ykake Ha 3aHEMapeHe acleKTe
CEKCYATHOT MPECTYMHUINTBA U TPETUPAha CEKCYATHHX NPECTYIHHKA, Kako Ou ce
MOJICTaKIIa OHUCKyCHja O MOTyhuM mpaBOuMa cQEeKTHBHHjET M CalpKajHHjer
JIeIOBakba.

Kmbyune peun: Cexcyannu nenmukty; Pennansuzam; KomnapaTuBHY Iperiies.

LEGAL STATUS AND TREATMENT OF SEX OFFENDERS-
PREJUDICES AND SCIENTIFIC RESEARCH

Sexual offenses are a topic that traditionally attracts much attention from the
general public, especially regarding sexual abuse of children. Apart from the fact
that it is a phenomenon that can result in severe consequences for victims, it is
undeniably an issue that causes controversy and heated debates and as such, it is of
great political importance. Therefore, in this paper, the author analyzes the
argumentation behind the introduction of various novelties in the field of criminal
law reaction to sexual crimes. The focus is also on scientific research related to the
recidivism of sex offenders, bearing in mind the publicly well-known claim, often
repeated in the mass media, that sex offenders are incorrigible criminals with the
highest recidivism rate among other categories of offenders. The goal of the paper
is to point to the neglected aspects of sexual offenses and the treatment of sex
offenders in order to encourage discussion about possible directions of more
effective and meaningful reactions.

Keywords: Sexual crimes; Recidivism; Comparative review.
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Ilpog. op I'opan Mapuuuh
[opecka ynpasa Peny6nuke Cpricke,
[MpaBuu daxynrer, YHusep3suret [IpuBpenna akagemuja y Hosom Cany

Jlp T'ojko Iasnosul’
Ucrpaxxupauku nentap bawa Jlyka

CIIEHUOUYHOCTHU JEBU3HUX JIEJIUKATA Y ITIPABY PEIIYBJIUKE
CPIICKE

Kao miro je mo3HaTo y cucteMy Ka3HeHoOr npasa PemyOnuke Cpricke pasiiukyjy ce
JIBHjE BPCTE JCIMKATa, a TO Cy: KPHBHYHA Jjeia U Mpekpiiaju. Tako, u y o0nacTu
JICBU3HOT mocnoBama y PenyOnuuu Cprickoj, 3aKOH O JIEBH3HOM MOCIIOBaBY Y
rnasu VIII koja roBOpH 0 Ka3HEHUM ojpeidamMa MPOIUCYje IBa, MPeMa MHUIBCHY
ayrtopa ,,3a00paBJbeHa‘* KpUBUYHA [[jelia ¥ HEKOJHUKO MPEKpIlaja U3 oOBe 00IacTu.
C THM y Be3u Hamjepa je ayTopa Ja aHamu30M ojpeadu 3akoHa O JEBU3HOM
MOCJIOBabY YKaXKy Ha Crenu(HUIHOCTH OBUX JEJIHMKATa, a KOjU CY BE3aHH, MpHje
cBera, 3a JIGBU3HO M CHOJFHOTPrOBHHCKO [OCJOBAEkE MOPECKUX OOBE3HHUKA.
Takohe, nmajyhm y BUIy YHICHHUIly Ia j€ TMOCICIHBUM H3MjeHaMa 3aKoHa O
penyOiMYKoj  ympaBH  JOTaAallibl  PermyOnuukd — JEBH3HH  HHCIEKTOPAT
opranm3aiono npumnojex [Topeckoj ynpaBu Pemy0muke Cpricke, nuib je na ce
yKa)ke ¥ Ha TpaBHU W HMHCTUTYyLHMOHanHU okBup Ilopecke ympaBe PemyOimke
Cpricke y M3pHLIaby OBHX JIeNuKaTa. Y pajay cy NMpUKa3aHW CTATUCTUYKU MOJald
BE3aHU 3a M3PHIAE JECBU3HUX Npekpmiaja y mepuoay 2018-2022. roamue, a
noMohy KOjUX Ce MOTY IPaTUTH TPEHJOBU BE3aHH 33 CAHKLIUOHHCAHE MMOPECKUX
00Be3HMKa Y 0BOj 00JIacTH.

Kibyune pujeun: JleBusHo mocnoBame; [Ipekpmiaju, ,,3a00paBibeHa’ KpUBUUHA

njena

FOREIGN CURRENCY OFFENSES IN THE LAW OF THE REPUBLIC
OF SRPSKA

As is known in the criminal law system of the Republic of Srpska, two types of
offenses are distinguished: criminal acts and misdemeanors. Thus, in the area of
foreign currency operations in the Republic of Srpska, the Law on Foreign
Currency Operations in Chapter VIII, which deals with penal provisions,
prescribes two, according to the author's opinion, "forgotten" criminal offenses
and several misdemeanors in this area. In this regard, the author intends to analyze
the provisions of the Law on Foreign Currency Operations and point out the
specifics of these offenses, which are primarily related to foreign currency and
foreign trade operations of taxpayers. Also, bearing in mind the fact that with the
latest amendments to the Law on Republic Administration, the previous Republic
Foreign Currency Inspectorate was organizationally attached to the Tax

* pavlovicgojko@gmail.com
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Administration of the Republic of Srpska, the goal is to point out the legal and
institutional framework of the Tax Administration of the Republic of Srpska in the
imposition of these offenses. The paper presents statistical data related to the
pronouncement of foreign currency offenses in the period 2018-2022, which can
be used to monitor trends related to the sanctioning of taxpayers in this area.

Keywords: Foreign currency operations; Misdemeanors; "Forgotten" criminal
acts.
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Hoy. op Hean /1. Munuy”

JIOKTOp IOPHAMYECKHX HAYK, TOLUEHT KadeIphl yrOJIOBHOTO NpaBa IOPHIMIECKOTO
(akympTeTa TOCymapcTBeHHOTO YHmBepcuteTa B ropoae Hosu-Cax PecmyOmnmka
CepOusi.

Hoy. op Eecmeenees Anexceii Cepeeesuu”

Kanpupat ropuavdeckux Hayk, JOLEHT, 3aBedyIOMIMH Kadenpoil yronoBHO-
NPaBOBBIX JIMCUMIUIMH topuaudeckoro wuHctutyta um. IO.II. Hosumkoro
Kocrpomckoro rocynapcTBeHHoro yausepcurera r. Kocrpoma, Poccust.

CIIOPHBIE BOITPOCHI HASHAYEHUS HAKA3AHWI BUHOBHBIM
3A COBEPIIEHUE HECKOJIBKUX IMPECTYILJIEHUAM 11O
YI'OJIOBHBIM 3AKOHAM POCCHUU U CEPBUHN

W3yyenne mnpaBONpUMEHUTENBHON NPAKTHUKUA CBUACTEIBCTBYET O TOM, 4YTO
MHOTHM OCY)KJIECHHBIM HA3HAY€HO HAaKa3aHWE IO COBOKYIHOCTH MPECTYIUICHUN
WM TO0 COBOKYIMHOCTH MPHUTOBOPOB, TO €CTh 3a TO, YTO OHH COBEPUIMIN
HECKOJIbKO TPECTYIJIEHUH. 3a COBEpILIEHUE ITUX MPECTYIUICHUH, Cybs, B CBOEM
OOBHMHUTEIHHOM MPHUIOBOPE, OMPEACIICT UM BHI M pa3Mep HaKa3aHHs 33 KakI0e
COBEpIIICHHOE MPECTyIUIeHHe. 1 3TO B MOJHON MEpe COOTBETCTBYET TPEOOBAHUSAM
VJTOJIOBHOTO 3aKOHA, B KOTOPOM TMPSIMO yKa3aHO: «...IIpu COBOKYHMHOCTH
MPECTYIUICHUHA  JIMIIO HECeT YTOJIOBHYID OTBETCTBEHHOCTh 32  KaXJ0e
COBEPILEHHOE MPECTYIUIEHUE IO COOTBETCTBYIOLIEH CTaTbe WM 4YacTU CTaTbH
Hactosmero Komekca» (4. 1 cr. 17 YK P®) wmm «IIpu COBOKYIHOCTH
MPECTYIUICHUH HaKa3aHUWE Ha3HAYaeTcsl OTHEIbHO 3a KaXIO€ COBEPIICHHOE
npectymieHue» (4. 1 cr. 69 YK P®). OgHako, 9T0 MPOUCXOTUT C Ha3HAYCHUEM
OKOHYaTeNbHOI0 HakazaHus? CornacHOM JEHCTBYIOIIMM MpaBUiIaM, U3J10KEHHBIM
B yactax 2-5 crarbu 69 YK PO «... OKOHUaTelIbHOE HaKa3aHUE HE MOXKET
MPEeBBIIIATH 00JI€e YeM HANIOJOBHUHY MaKCUMAaIIbHBIM CPOK WIJIM pa3Mep Haka3zaHus,
MIPEYCMOTPEHHOIO 3a Hamboyee TSKKOE M3 COBEPUICHHBIX IpecTyIuieHui». To
€CTh CyJbsl JIOJDKEH Ha3HAYUTh OKOHYATEIHbHOE HaKa3zaHUE, BCEro JIMIIb 3a JIBa
MPECTYIUIEHHUs, U TPH 3TOM HE 3a JIBa MOJHBIX NPECTYIUIEHUS, a 3a OJHO
MIPECTYIUICHUE TMOJIHOE HaKa3aHWE W €Ille 3a OJHO MPEeCcTYIUICHWE HE B TMOJHOM
pa3Mmepe, a JHIIb Ha ITOJIOBHHY OOIIbIIIee, MPETyCMOTPEHHOTO 32 HanOOJIee TSHKKOE
M3 4YHCIa COBEPUICHHBIX MpecTymieHuH. dakTHUUecKH MOIydaercs, YTO CYAbs
JIOJDKEH Ha3HAYMTb HaKa3aHUE JIa)Ke HE 3a JIBa COBEPLUCHHBIX MPECTYIUICHHS, a
Bcero 3a 1,5 mpectymienuil. UYTo, MO MHEHMIO aBTOPOB, SIBISIETCS BECbMa
HECNPABEeJIMBEIM W OOYCJIOBIMBAIOIIMM  II€JIECOO0Pa3HOCTh  M3MCHEHUS
MpEeITUCAHNN, U3JI0KEHHBIX B TUCTIO3UIUAX cTareit 69 u 70 YK PO.

YronoBubi# koaekc PC mpemycmaTpuBaeT mpaBuiia OIEHKH CpOKa HaKa3aHUS IO
MIPECTYIUICHNSIM, COBEPIICHHBIM B COBOKYIMHOCTH. Peur uaet o cratee 60 YK PC.
Ecmm  numo  coBepmmiio  HECKOJIBKO — MPECTYIUIGHHWH, paccMaTpUBaeMBIX

“i.milic@pf.uns.ac.rs
*vse-evstegneev@yandex.ru
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OJHOBPEMEHHO B YrOJIOBHOM IpoIlecce, TO CHAvaja yCTaHABIMBACTCS HaKa3aHUE
B BHJC JIMIICHUS CBOOOIBI 3a KaXJO€ COBEPIICHHOE NPECTYIUICHHE, a 3aTeM
Ha3HayaeTCs €IMHOE HaKa3zaHWE — TIOpEMHOE 3akimodeHue. Hapsany ¢ 3tum
AMEIOTCS TIpaBWia TMOJCYeTa H MPOYMX HaKa3aHUHW 3a TPECTYIUICHUS,
COBEPIIEHHBIC B COBOKYITHOCTH. B 11e710M, KaK ¥ B yrOJOBHOM 3aKOHOJATEIbCTBE
Poccun, mpemmucanus cratbm 60 YK PC oOnerdaroT Haka3zaHue JIHIA,
COBEpIIHUBIIETO npecTymicHne. OOJIer1eHue 3aKIro9acTcs B TOM, YTO BUHOBHOMY
HA3HAYaeTCSI MEHEE CTPOroe HakazaHue. Tak, eciau 3a JBa COBEPUICHHBIX
MPECTYIUICHUST Ha3HA4YaeTCsd HaKa3aHWEe B BUJAE JIMIICHUSA CBOOOJBI, TO
OKOHYATEILHOE HAKa3aHUE B BUJC TIOPEMHOTO 3aKIFOYCHUE HE MOXKET MPEBHINIATh
00IIIero MaKCHMAaJbHOTO CpPOKa, YCTAHOBJICHHOTO YrOJOBHBIM 3akoHOM PC
JIBaJLIATE JIET JIMIIEHUSI CBOOOIEI.

KaroueBble cjoBa. YronosBubeiii komekc P®; VYromosueiii xkomexc PC;

[Ipecrymnenue; BunoBHOe JUTIO; COBOKYITHOCTD
npectyruieHnil; Hakasanwne; Jlnmenne ceobozsr; TropemHoe
3aKJII0UYCHUE.

CIHOPHA TTUTAIbA OIMEPABAIbA KA3BHE OKPUB/bEHUMA 3A
KPUBUYHA JIEJIA YUUIBLEHA Y CTULHAJY IPEMA KPUBUYHUM
3AKOHUIIMMA PYCUJE U CPBUAJE

W3yyaBame npuMeHe 3aKOHa y TMPaKCcH CBEJOYH O TOME Jia jeé MHOTMM OocyheHum
JUIMMa OJIMEpPEeHa Ka3Ha 3a CTHLA] KPUBUYHMX Jela MPUIMKoM cyhema wim ce
CIPOBEO TMOCTYNAK 3a M3PHILAKE JEAMHCTBCHE Ka3HE. 3a Ta M3BpIICHa KPUBHYHA
Je7la cyAuja y Tpecynd oaMepaBa Ka3Hy II0 BPCTH M MEPH 3a CBAKO KPUBHYHO
aeno mocebHo. To je y mormyHocTH y ckmamy ca oapendama Kpusmdaaor
3aKOHMKA, KOJHM j€ MPOIHCAHO ,,... ¥ CIy4ajy CTUIaja KPUBUYHUX JieNla YIUHHIIAIl
CHOCH IT0CEOHY OJITOBOPHOCT 3a CBAKO JIEJIO NTOCEOHO y CKiaxy ca oArosapajyhum
YJIaHOM WM cTaBoM oBor 3akonuka™ (wi. 17 cr. 1 K3P®) wimm ,3a crumaj
KpUBHYHHX JieJia Ka3Ha ce OJMepaBa MoceOHO 3a CBAKO YYHIEHO aeno “ (wi. 69
ct. 1 K3P®). Melytum, mra ce JemiaBa ca oIMepaBameM jeJUHCTBEHE KazHe? Y
ckiany ca Bakehum npaBumirMa Koju ce Hajgase y wiany 69 craBosuma 2-5 K3P®
»--. JEMHCTBEHA Ka3Ha HE CMe Jia Mpeja3d BUILE OJ jeJHE IOJIOBUHE BHCHHE
Ka3He Koja je mpeBul)eHa 3a HajTEXKE M3BPIICHO Je0 y cTunajy™. To 3Ha4yn aa je
cyaMja Ty)KaH Ja OJIMEpH jeIMHCTBEHY Ka3Hy 3a J[Ba KPUBUYHA JIeNa, alld OH MPH
TOME He M3pHYe IMyHY Ka3Hy 3a JBa jAena, Beh 3a jeaHo aeno m3pude IMyHy KazHy
M He ¥ 3a Jpyro neno. 3a japyro nxesno nosehaBa kasHy koja He Moke mpehm
BHIIIC OJI jeJIHE TTOJIOBHHE OJ] Ka3HE Koja je mpeaBul)eHa 3a HajTexe AeT0 YIHHECHO
y crunajy. ®akTHuky, cyauja je AykaH Aa oAMEpH Ka3Hy HE 3a J[Ba W3BpIICHA
KpuBH4Ha Jfena, Beh camo 3a 1,5 kpuBuuHO neno. To je mo MunUbEwmy ayTopa
HEOINpaBJlaHo, TO j& pasJior 3alITo Tpeda MPEUCIIUTaTH ONPaBJaHOCT YiIaHoBa 69 n
70 K3PD.

Kpusnunu 3akonuk Penmy6nuke Cpbuju mpensuha mpaBmia 3a ogMepaBame Ka3He
3a KpUBHUYHA JeJla yuubeHa y ctunajy. Ped je o wiany 60 K3PC. Axo yauHummian
YYMHM BHIIE KPUBHUYHHUX JIeJa 332 KOje My CE€ MCTOBPEMEHO CyIH HheMy ce IPBO
yTBphyje Ka3Ha 3a CBaKO YUHI-CHO JIENI0, a HAKOH TOTa CE M3pUYE jeINHCTBEHA
KazHa — Ka3Ha 3aTrBopa. [lopen Tora, mocroje mpaBuiia U 3a OMEpaBambe APYTUX
Ka3HU 3a JleJla YUUbeHa y CTHIajy. Y cymTHHH, Kao mto npeasuha n K3PD tako
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u y CpOuju nmpuMeHa mpaBuiia O OJMEpaBambe Ka3HE 3a CTUIQ] KPUBUYHHX Jeja

Uay y KOPUCT OKpHBJHEHOM. Ha mpuMep, ako ce 3a Ba W3BpILIEHA JIeNa Y CTUIA]Y

onMepaBa Ka3Ha 3aTBOpa, jeNMHCTBEHa Ka3Ha 3aTBopa HE cMe aoctuhum 30mp

yTBpheHUX Ka3HU, HUTH Tpehu IBajieceT rouHa 3aTBOpa.

Kibyune peun: Kpuemunm 3axonnk P®; Kpusmunm 3axonmk PC; Kpusuaxo
neno; OxpuBibenw; Ctumaj kpuBHUHUX 1Aena; Kasna; Jlmmeme
ciobone; Kasna 3aTBopa.

CONTENTIOUS ISSUES REGARDING MULTIPLE-OFFENSE
SENTENCING IN CRIMINAL LAWS OF SERBIA AND RUSSIA

Analysis of criminal case law showed that many convicted offenders were either
given multiple punishments or were subjected to a procedure for pronouncing a
concurrent sentence. The judge will decide on the sentence, having considered
each of the committed offenses. This is entirely in compliance with provisions of
the Criminal code, which stipulates that "...in case of multiple offenses, the
offender is to be made accountable for each offense pursuant to the relevant article
or paragraph of this Code". (article 17, par. 1 of the Criminal Code of the Russian
Federation); or "...if the defendant is convicted of multiple offenses, the sentence
will be decided for each offense separately” (article 69, par. 1 of the Criminal
Code of the Russian Federation). The question, however, remains concerning how
a concurrent sentence is to be decided. Pursuant to article 69, paragraphs 2-5 of
the Criminal Code of the Russian Federation, "...a concurrent sentence shall not
exceed one half of the length of the sentence prescribed for the most serious
among multiple offenses". This means that the judge must decide on a concurrent
sentence for two criminal offenses but cannot pronounce a full sentence for both
these offenses. Instead, the judge will pronounce a full sentence for only one of
the offenses, whereas the other offense will carry an increase in the sentence that
cannot exceed one-half of the sentence prescribed for the most serious among the
multiple offenses.
In essence, the judge is bound to decide on a sentence not for two but for one and
a half criminal offenses. In our opinion, this is unjustifiable and calls upon a
review of articles 69 and 70 of the Criminal Code of the Russian Federation.
Article 60 of the Criminal Code of the Republic of Serbia governs the rules for
determining a sentence for multiple offenses. An offender, standing trial for
multiple criminal offenses, is first sentenced for each offense individually, after
which a concurrent sentence is pronounced-a prison sentence. In addition, there
are rules for determining other multiple offenses. Essentially, as in the Criminal
Code of the Russian Federation, the Serbian legislation concerning multiple
offenses favors the defendant. For example, if both offenses carry a prison
sentence, the length of a concurrent prison sentence shall be less than the sum of
individual punishments and shall not exceed twenty years.
Keywords: Criminal Code of the Russian Federation; Criminal Code of the
Republic of Serbia; Defendant; Multiple offenses; Punishment; Arrest;
Imprisonment.
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Senior lecturer Assistant Professor Dr. David Téth, Ph.D.”
University of Pécs, Faculty of Law, Criminology and Penal Execution Law
Department, Hungary

A COMPARATIVE EXAMINATION OF IDENTITY THEFT LAWS IN
HUNGARY AND FRANCE

Identity theft is an evolving criminal phenomenon that can affect individuals,
societies, and economies. This comparative law analyses the regulatory
frameworks related to identity theft in Hungary and France. The article discusses
how each country criminalizes identity theft, reviewing the penalties for offenders,
perpetration conducts, and the subjective side of the crime. The goal is to identify
the advantages and drawbacks of the legislation in these two systems and give
recommendations for lawmakers on how to improve them in the future. The
research method consists of a comprehensive literature review and critical
evaluation of the legislation and legal practice. Legal practitioners, policymakers,
law enforcement agencies, the academic community, government agencies,
international organizations, and the general public can benefit from the insights
and recommendations offered by this research.

Keywords: Identity theft; Comparative law; Hungary; France; Regulatory

framework.
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Buwu acucmenm op I'ojxo Ilemka
Hoy. op Ilpedpae Ilonosuh
QaxynreT 0e30jenHOCHUX Hayka YHHBep3uTeTa y bamoj Jlymn

MHOJIMIINJCKA OBJIAI'REIHA U ITPEBEHIIUJA KPUMHWHAJIUTETA
—TPEHYTHO CTAIBE U TIEPCIIEKTUBE

VY caBpeMEHOM JpYLITBEHOM JHCKYpCY CBE BHIIE CE€ T'OBOPH O WHOBATUBHHUM
HauMHAMaA paja TMOJIMIKje W HOBMM MOryhHOCTMMa M HayMHMMa IpEBEHIH]jE
KpuMuHanuTeTa. Hekako ce cTH4e yTHCaK Ja ce TpaJulMOHAIHM HaYMH
MOJMIMjCKOT TOCTyNamka IOTHCKyje, Te Oa HeMa BHINE BEIUKM 3HAa4Yaj 3a
NPEeBCHIM]Y KpuUMHHanuTeTa. M3 TOor pasmora cmo momum Ha uaejy na
aHaTM3UpaMO Kopenanujy usMel)y TIpuMjeHe TMONUIUjCKUX OBJamhema W
NIPEBCHIMj€ KPUMHHAJINTETA Kako OW YOUWJIM KOJNMKO IIOJHIMja IIPUMjCHOM
cBojux oBiamihema, y OBOM TPEHYTKY, MOXE OWTH e(puKacHa y cCIpedaBamy
KpuMmuHanuTeTa. Takole, kpo3 pax je mata W mporHos3a Ommcke OynyhHOCTH Y
KOHTEKCTy NpUMjeHe NOJMIHUjCKUX oOBjiamhema, Tj. yTHLAja NONUIMjEe Ha
NPEBEHLU]Y KPUMHHAJIUTETa Kpo3 MpHUMjeHy NOJIMIUjCKUX oBjJamhema |
TpaJMLUMOHAIHOT HAuyWHA paja moiunuje. Mulbema CMO Ja  HIak
TpamuIMOHATHN HAYMH paja MOJMIHUje He Tpeba 3aHeMapHBaTH, HEro ra Tpeba
WHOBHUpATH U OCaBpEMEH-aBaTH, alu He Tpeda 3a00paBibaTi HETOBY CYIUTHHCKY
BpHjenHoCT. Y pany he OMTH aHaNMM3MpaHW HjEITOBH MIPOBEICHOT NCTPAXKHUBAMA
KOjH Ha jacaH HAa4WH MOTY JaTH OJOTOBOpE Ha MOjeAnHA NMHTama 3a KOjuMa ce
Tparajgo y oBoM paxy. [lomMeHyTO MCTpaxuBame MMa MOceOHYy BPHjEAHOCT 300T
TOra IITO C€ Y30paK OJHOCH Ha IOJHIHUC]KE CIIy>)KOGHHKE KOjHU Cy TPEHYTHO
3aIllOCJICHH Yy TIOJMIM]CKOj areHIuju. Y OBOM paay Cy OJ HAyYHHX METOoAa
KopuiheHe: aHanm3a caJpiaja, CTATUCTUYKH METOJ, WHIYKTUBHO-JICAyKTHBHH
METOJl U MeTOo]] NporHo3upama. OCHOBHA XUIIOTE3a Y OBOM pajly IJlacH: Y KOJIHKO
Ou monunuja A00WIa IIMpa MONHIUjCKa OBjamhiema, Owia Ou epuKacHHja y
NPEBEHILIU]H KPUMHHAINUTETA.

Kibyune pujeun: Ilomunmjcko omnamthewe; Ilonunuja; Kpumunamurer,

IIpeBeHIMja KpUMHHAIUTETA.

POLICE POWERS AND CRIME PREVENTION-CURRENT SITUATION
AND PERSPECTIVES

In the contemporary social discourse, innovative approaches to police work and
new possibilities and ways of crime prevention are increasingly discussed.
Somehow, one gets the impression that the traditional way of police action is
being quelled and that it is no longer of greater importance for crime prevention.
For this reason, we came up with the idea to analyze the correlation between the
application of police powers and crime prevention in order to identify how
effective the police can be at this moment in crime prevention through the
application of their powers. Also, within the paper, a forecast was given regarding

* gojko.setka@fbn.unibl.org
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the near future in the context of the police powers application, i.e., the influence of
the police on crime prevention through the application of police powers and the
traditional approach of police work. We think that the traditional way of police
work should, however, not be neglected but should be innovated and modernized,
while its essential values should not be forgotten. In the paper, we will analyze the
parts of the conducted research which can provide clear answers to the particular
questions raised in this paper. The aim of the research has a special value because
the sample examined refers to the police officers who are currently employed in
the police agency. In this paper, we used the following scientific methods: content
analysis, statistical method, inductive-deductive and forecasting method. The basic
hypothesis in this paper shall read: If the police were given wider police powers,
they would be more effective in crime prevention.

Keywords: Police powers; Police; Crime; Crime prevention.
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Dr Jasmina Igracki”
Institut za kriminoloska i socioloska istrazivanja u Beogradu

DIGATILIZACIJA ZATVORSKOG SISTEMA — KORAK KA
BUDUCNOSTI?

Razvoj covecanstva se ubrzava geometrijskom progresijom. Tehnologija ¢e
napredovati u okviru Interneta stvari, vestacka inteligencija ¢e raditi mnoge
poslove koje trenutno rade ljudi, nasa tela ¢e biti toliko ,,haj-tek* da necemo moci
da razlu¢imo sta je u nama prirodno, a §ta artificijelno. Cetvrta industrijska
revolucija je stigla. Digitalizacija ¢e obuhvatiti sve segmente drustva, naravno i
pravosude kao jedan od znacajnih drustvenih segmenata. U radu dajemo neka od
mogucih razmisljanja o digitalizaciji zatvorskog sistema. Verovatno da ¢e sadasnji
izgled zatvora biti jedna od faza u razvoju penitencijarnih institucija. Sa
digitalizacijom zatvora ulazimo u zatvor buduc¢nosti koji bi trebalo da bolje
zadovoljava potrebe zatvorenika tokom izdrzavanja kazne, ali i bolje i efikasnije
upravljanjem zatvorima. Nove tehnologije ¢e omoguciti bolje pracenje svakog
zatvorenika, kako unutar zatvorskog sistema tako i van zatvorskog sistema.
Savremena tehnologija ¢e igrati klju¢nu ulogu u resavanju bitnih problema koji su
prisutni u savremenom zatvorskom sistemu kao $to su: prenasetljenost, visok
stepen povrata, neefikasna resocijalizacija, visoka cena troskova, jak neformalni
sistem i sl. Ocekuje se da digitalizacija zatvorskog sistema ponudi nove nacine
suoc¢avanja sa ovim problemima, tako $to pomaze da se prestupnici zadrze van
tradicionalnih zatvora i ponude alternativna resenja u efikasnijoj borbi protiv
kriminaliteta.

Kljuéne reéi: Digitalizacija zatvora; Zatvor buducénosti; Efikasniji tretman;

Tehnologka revolucija, Kriminalitet; Resocijalizacija.

DIGATILIZATION OF THE PRISON SYSTEM-A STEP TOWARDS THE
FUTUREZ

The development of humanity is accelerating by geometric progression.
Technology will advance within the Internet of Things; artificial intelligence will
do many of the jobs that people currently do, and our bodies will be so "high-tech"
that we will not be able to distinguish between what is natural and what is artificial
in us. The fourth industrial revolution has arrived. Digitalization will cover all
segments of society and, of course, the judiciary as one of the important social

* jasminaigracki@yahoo.com

" Rad je nastao kao rezultat istrazivackog angazovanja prema Planu i programu rada
Instituta za kriminoloska i socioloSka istraZivanja za 2023. godinu, koji je odobrio
Ministarstvo nauke, tehnoloskog razvoja i inovacija R.Srbije.
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segments. In this paper, we give some possible thoughts on the digitalization of
the prison system. It is likely that the current design of prisons is only one of the
stages in the development of penitentiary institutions. With the digitalization of
prisons, we are entering the prison of the future, which should better meet the
needs of prisoners while serving their sentences and manage prisons more
efficiently. New technologies will enable better monitoring of each prisoner inside
and outside the prison system.

Modern technology will play a key role in solving significant problems in the
modern prison system, such as overcrowding, high rates of return, inefficient
resocialization, high costs, a strong informal system, etc. Digitization of the prison
system is expected to offer new ways to deal with these problems by helping to
keep criminals out of traditional prisons and offering alternative solutions in the
more effective fight against crime.

Keywords: Prison digitalization; Future prison; More efficient treatment;

Technological revolution; Crime; Resocialization.
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Hayunu capaonux op I'opoana Huxonuh'
MuHHCTapCTBO YHYTpaIIBUX nocioBa Pemyommnke Cpouje

INPABHUHE Y IIPUMEHU HOBYAHE KA3HE KOl UMOBHUHCKHUX
JAEJINKATA Y 3AKOHOJABCTBY U IIPAKCHU PEITYBJIMKE CPBUJE

KpuBnuno 3akoHomaBcTBo PemyOnmke CpOuje y cucreMy KasHU HOped KasHe
3aTBOpA, paja y jaBHOM HMHTEpECY M OAy3MMamby BO3auke J03BOJE MPOIHCYje U
HOBYaHY Ka3Hy KOja ce MOXX€ OJMEpHUTH M u3pehH y JHEBHHM H3HOCHMa WU Y
oxpenjeHoM wm3HOCy. HoB4aHa KaszHa je jemHa O HAjCTAPHjUX KPUBUIHHAX
CaHKIMja W HAcTala jeé y BE3W Ca CHCTEMOM KOMITO3UIIMje TpeMa KoMe je
yunHMIan mwiahao oapeheHy cymy HoBIa omTeheHOM WM BeroBOj MOPOJHIH Kao
HaKHaIy 3a yYHCHO KPUBHYHO Jietio. [lojaBoM Ka3He Jiiiema cinobose, oHa je y
HEKOM TPPEHYTKY OMjla MOTHCHYTA, alld je OmeT A00MIa MUpy NPUMEHY, Ipe
CBEera Kao 3aMeHy 3a KpaTKOTpajHe KasHe JHIIewma ciobone. [anac, moctaje
MOMaJIo HaNyIlITeHa, YMHehn HaM ce J1a HHje OCTBapuia CBOjy MyHOhy mpuMeHe H
Ja OU 3a HeKka KpUBHMYHA Jella Tpebana fa Oyae yBeAeHa KyMyJaTHBHO ca Ka3HOM
3aTBOpa. AyTop y paly YMHU OCBPT Ha HEKE OINIUTE OJpeadc HOBYAHE KasHe,
aHanu3upajyhu meHy MNpakTHYHYy NpPUMEHY IpeMa HMOBHHCKHUM KPUBHYHHUM
JelrMa y 4MjeM cirydajy je 3akoHHK He mpomucyje, Beh Oynyhu na ce pagu o
JenuMa KOPUCTOJbYOJba, 3aKOHOZAABAll Jaje MONYNHOCT HCHOT H3pHULama,
OIMIITHM KPHUBHYHOIPABHUM HayelnnMma, Kao cropenHe kazHe. HemoBosbHa myHoha
NpUMEHE HOBYAaHE Ka3He IpeMa HMOBHHCKHAM JEJIHMKTHMa yKasdyje Ha HbEHO
yBoheme y 3akoHOZaBHe (opme Ka3HEHE peKaluje Kao KyMYJIaTHBHO WM
aNTEePHATHBHO NPOIHMCAHE ca Ka3HOM 3aTBOPA M CTaBJbamky HbeHe Behe maxme u
WHTCH3UBHU]j€ IIPUMEHE.

Kbyune peun: Houana ka3na; MiMoBuHCKa KpuBH4HA Jena; KpUBUYHU 3aKOHHUK;

3akoHoaBcTBO; Cy/IcKa mpakca.

GAPS IN THE APPLICATION OF FINES FOR OFFENSES AGAINST
PROPERTY IN THE LEGISLATION AND PRACTICE OF THE
REPUBLIC OF SERBIA

In the criminal legislation of the Republic of Serbia, the system of punishments, in
addition to imprisonment, work in the public interest and revocation of a driver's
license, provides for a fine that can be imposed in daily amounts or a lump sum. A
fine is one of the oldest criminal sanctions and was created in connection with the
system of composition, according to which the perpetrator paid a certain amount
of money to the victim or his family as compensation for the crime committed.
With the appearance of imprisonment, it was suppressed for a while but again
gained wider application, primarily as a substitute for short-term sentences of
imprisonment. Today, it is becoming somewhat abandoned, as it seems to us that
it has not achieved its full application and that it should be introduced

* chupka84@gmail.com
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cumulatively with a prison sentence for some criminal acts. In the paper, the
author gives a review of some general provisions concerning fines, analyzing their
practical application in cases of crimes against property when fines are not
prescribed by the Criminal Code. Since such crimes are acts of self-interest, the
legislator allows for the imposition of fine, according to general principles of
criminal law, as a secondary punishment. The insufficient fullness of the
application of fines to crimes against property points to the introduction into the
legislative forms of penal reaction as cumulatively or alternatively prescribed with
the prison sentence and to its greater attention and more intensive application.
Keywords: A fine; Property crimes; Criminal Code; Legislation; Court practice.
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Cyouja op Bojana Cmanxosuli’
cyouja Mapuna Bapoup’
[IpBu ocHoBHU cyny beorpany

MMPUKYII/JBAILE U YIIOTPEBA EJIEKTPOHCKHUX JOKA3A Y
KPUBUYHOM INOCTVYIIKY

YnorpeboM HHPOpPMAIMOHE TEXHOJOTHje, MOOWIHUX TenedoHa, APYIITBEHUX
Mpexa, eMaujoBa, UHTEpHETa YOIIITE, KOPHUCHUK OCTaBJba M3a ceGe CBe BHIIE
nojiataka M TparoBa KOjU ce€ eJIEeKTPOHCKH Oenexxe. MacoBHa ymotpeba
qurutanHux  ypehaja m  caBpemeHux oOnmka HHQOpMALMOHE TEXHOJIOTH]jE
M3HEApUIIA je He CaMO HOBE HAaYMHE U3BPIICHa KPUBHUHUX Jela, Beh u cBe gemhy
ynoTpeOy OUTHTAIHUX OJHOCHO €JIEKTPOHCKHX JOKa3a y KPUBHYHOM ITOCTYIIKY.
Kako 3akoHMK O KpMBHYHOM IOCTYNKY HE caIp)ku HoceOHa mpaBmiIa Koja ce
OHOCE HAa MpPUKYIUbalke H 00e30ehuBame ENeKTPOHCKUX JO0Ka3a KOjH Cy
caZipKaHU Yy CJICKTPOHCKHX ypebhajuMa, Ha HHX c€ NPUMEBY]y ,KIacHdHe™
JIOKa3HE pajbe MOIyT yBuhaja, oqy3uMama IpeaMeTa, IpeTpecama U BeITaueha.
VY pedepary, ayropu aHaIM3Mpajy KapaKTEPHUCTHUKE W TNPHPOAY EIEKTPOHCKUX
JI0Ka3a, HauWH NPHUKYIUbakba U IHUXOBY 3aKOHHTY YINOTPeOy y KPHUBUYHOM
MOCTYIIKY, y3 1MocebaH OCBPT Ha HEJOCTaTKe MoCTojeher HOPMAaTHBHOT pellekha,
yTBpheHe Kpo3 NOTBpAY J00pe OJHOCHO JIOLIE MPAKCe Y BbUXOBO]j IPHUMEHH.

Kibyune peum: Enextponcku nokasu; JQururanau noxasu; Jlokasu; HezakoHuTu

nmokasm; [Iperpecame ypehaja.

COLLECTING AND USING OF ELECTRONIC EVIDENCE IN
CRIMINAL PROCEEDINGS

By using IT, cellular phones, social networks, e-mails or, generally, the Internet as
such, the user leaves behind more and more data and clues with electronic imprint.
Mass usage of digital devices and contemporary forms of IT are bringing new
ways of committing criminal acts and the frequent use of digital or electronic
evidence in criminal proceedings. Since the Law on Criminal Proceedings does
not recognize special rules on gathering and securing this evidence, they are
subject to ,classic* evidentiary actions such as investigation, confiscation of
objects, search and expert opinion.

In this paper, the authors analyze the characteristics and nature of digital evidence,
the ways of collecting it, and their legal usage in criminal proceedings, with a
special reference to the lack of the existing normative solution, which is
established through the validation of good and bad practice in their application.
Key words: Electronic evidence; Digital evidence; Evidence; Illegal evidence;

Investigation of device.
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Aosoxam Josana Kocmul'
Hokropann IlpaBHor ¢axynrera YanBep3utera y Humry

JUBEP3UOHE MEPE Y CUCTEMY MAJIOJIETHHUYKOI'
KPUBUYHOI ITPABOCYBA PEIIYBJIMKE CPBHUJE

Wmajyhu y Buay cnenmuyHOCT OMOJIOIIKUX, COLMOJIOIIKAX M ICHXOJOIIKUX
KapakTepUCTUKa MAaJIOJETHUKA YCTaHOBJBCHO j€ Ja Cy OHM IIOJUIOKHHjU
NpUXBaTamky APYIITBEHO HEMPUXBATJFUBUX MOJIeNa MOHAIAkA, T€ JIa Cy CKIOHU
OypHOM M a)eKTUBHOM pearoBamy Ha CIHOJpAIlbE yTHIAje. Yciel HeAOBOJFHO
pa3BHjeHUX, CHIDKCHHX M OlPaHMYCHUX HHTEJEKTYaJHHX MOTEHIHjala oBa
KaTeropuja JHIa cMaTpa ce MOCeOHO OCETJFMBOM, IpEe CBera 300T H3PaKCHUX
NpCHAVIAIICHUX ~ MHTEPHEPCOHATHUX M HE(QIeKCHOMIHMX TIOHAIlaka Te
HarjanleHuX CYreCTHONHHMX M HOBOJJBMBUX ocoOnHA. CXOIHO TOME, NPHUIMKOM
npolecynpama OBHX JIMIA Ka0 yYMHHJIAla KPUBHYHUX Jiea 3aXTeBa ce MoceOHa
NaXXmwa ¥ IMoceOHO CTPYYHO 3HALE JIHIA KOjH YYECTBY]Y y THM MOCTYIILMMA KaKo
O ce aJeKBaTHO MPUCTYIWIO MAJOJETHUKY M IIpeJovYMiIe My C€ LITEeTHE
MOCTIeTUIIE JieJia KOje je YUMHUO Kao U CaHKIIMje KOje Mopa Jla CHOCH 300T Tora.
[MpunukoM M3pakaBama APYIITBEHE OCY/E 3a IOHAIIaba MaJlOJIETHHKA Koja Cy
OKapaKkTepucaHa Kao JPYLITBEHO HEMPHUXBAT/bHBA MOCEOHO ce BOJM padyHa ja Cy
CpeACTBa KOja ce MMajy NPUMEHHTH IpeMa HhHMa aJeKBaTHa JIMYHOCTH CamMor
MaJIOJICTHUKA, TadyHHje Oa he OHa WMaTH BAaCIMTHH YTHIQ] HA Eera W UHjH
pe3yntat Hehe OuTHn n3a3uBame jom Beher peBonra o oHora Koju je Beh mocrojao
koJ ManoseTHHKa. CTora IoCTylame ca MaJOJeTHUM YYHHHOLMMA MOpa OUTH
NOCeOHO MaXKJBPHBO y3 3aXTEB JIa Ce LMJb M3PEUYCHE CAaHKIHMje NPHIMKOM OCYyHe
MOpa OCTBapUTH y LenuHH. Kao u caHKIHMje Koje ce H3pUYy HyHOJIECTHHM
YYMHHOIIMMA KPUBUYHHX JieJia, TAKO ¥ CAaHKILHje KOoje ce U3pUUYy MAJOJIEeTHUIINMA
MOpajy YTHIIATH Ha MaJloJieTHHKA JMa yOymyhe He Bpmiu kpuBmuHa aena. Ilopen
TOra OHEe MOpajy Jla yTH4y U Ha JApyra JiMia Jia ce y3JpxKe O] BpLIeHha KPUBHUHHUX
nena. CBe CaHKIMje MOpajy OUTH y CKJIaay ca y3pacTOM MAaJIOJICTHUKA, HErOBOM
JTYHOIINY, HEroBUM >KUBOTOM, COLMjaIHUM IMpPUIIMKama, Nodynama u3 Kojux je
M3BPLIMO JIEJI0 KAa0 M Ca HEroBHM JIp)KamkbeM HaKOH u3BpuIeHor zaeia. Iloctoje
onpeheHn ciaydajeBd Te€ C€ IMOMEHYTa CBpXa MAaJOJCTHHYKHX KPUBHUHHUX
CaHKIHMja MOXE OCTBAPUTH M HENMOKPETameM KPHUBHYHOI IIOCTYIKAa MpeMa
MaJIoJITHHKY, Beh HErOBHM yCMEpaBameM Ha HEKe Jpyre rpaHe IpaBa MyTeM
NpUMEHE JUBEP3HOHUX, HeOPMATHUX Mepa y BUIy BacIUTHHX Hajora. Y pamy
ce aHaNIW3Upajy MojaM, CaApXKHWHA, YCIOBH NPUMEHE, KapaKTepPUCTHUKE U BpeMe
Tpajama BACMUTHUX HANora y KpUBHYHOM npaBy CpOuje Kao W y 3emjbama y
PETHOHY ca OCBPTOM Ha CETMEHT BUXOBE NPUMEHE y MPAKCH.

KibyuHe peuu: ManonetHunm; AnrepHaTuBHe Mepe; BacmutHu namosu; Cyn,

Mepe aIeKBaTHOT pearoBaba.
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DIVERSION MEASURES IN JUVENILE CRIMINAL SYSTEM OF THE
REPUBLIC OF SERBIA

In the context of the biological, sociological and psychological characteristics of
minors, it was established that they are more prone to adopting socially
unacceptable models of behavior and are inclined to violent and affective reactions
to external influences. Due to insufficiently developed, reduced and limited
intellectual capacities, this category of persons is considered particularly sensitive,
primarily due to pronounced overemphasized interpersonal and inflexible
behaviors and emphasized suggestible and malleable traits. Accordingly, special
attention and professional knowledge of the persons participating in those
proceedings is required when prosecuting minors as perpetrators of criminal acts.
The aim is to adequately approach the minors and present them with the harmful
consequences of the act they have committed, as well as the sanctions they must
bear as a result.

When expressing social condemnation for the behavior of minors that is
characterized as socially unacceptable, special attention is paid to the fact that the
measures to be applied to them are adequate to their personality, more precisely,
that the said measures will have an educational impact, the result of which will not
cause an even greater revolt from the one that already existed in minors.
Therefore, dealing with juvenile offenders must be especially careful, with the
requirement that the goal of the pronounced sanction must be achieved in its
entirety. Like the sanctions imposed on adult perpetrators of criminal acts, the
sanctions imposed on minors must deter them from committing criminal acts in
the future. In addition, they must also influence other persons to refrain from
committing criminal acts. All sanctions must be appropriate to the minor's age,
personality, life, social circumstances, the motives from which he committed the
act, as well as his demeanor after the act. There are certain cases where the said
purpose of juvenile criminal sanctions can be achieved by not initiating criminal
proceedings against the minor but by directing him to some other branches of law
through the application of informal diversion measures in the form of educational
orders. The paper analyzes the concept, content, conditions of application,
characteristics and duration of educational orders in the criminal law of Serbia as
well as in countries in the region with a focus on the segment of their application
in practice.

Keywords: Minors; Alternative measures; Educational orders; Court; Adequate

Response measures.

214



YIAK/UDC 343.9

Dr. Balazs Gati, PhD student”
Faculty of Law, University of Pécs, Hungary
Department of Criminology and Penal Enforcement

RECESSION-INDUCED CRIMINAL ACTIVITY AND DATA
PROTECTION CHALLENGES

Recent economic downturns have precipitated a troubling rise in cybercrime, with
online criminal activity showing a marked increase during the financial recession.
Law enforcement agencies report an upsurge in cyber-attacks targeting individuals
in financial distress, alongside a spike in large-scale data breaches against
organizations constrained by reduced budgets. These trends present a dual threat:
they compromise the security of sensitive information and pose a risk to individual
rights and freedoms.
In light of these changes, my research examines the complex dynamics at play
between recession-driven criminal activity and data protection. Acknowledging
the variability in legislative measures and law enforcement effectiveness among
different jurisdictions, | explore the complexities involved in developing a
consistent, comprehensive approach that also considers the wider societal and
economic repercussions.
Furthermore, 1 examine the challenges of data protection during economic
downturns, acknowledging that these issues extend beyond the purview of current
legislative measures and have significant implications for public welfare and
commercial activities. The research also aims to explore potential legislative
reforms and strategic enhancements in law enforcement practices, aiming to
bolster data privacy initiatives in the face of economic recessions.
The objective of my research is to identify the connections between the rise in
criminal activities during economic recessions and the ensuing weaknesses in data
protection, with the intention of proposing legal frameworks that effectively
mitigate these intersecting challenges.
Keywords: Data protection; Recession-driven crime; Law enforcement; data
security.
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VIK/UDC 620.9(497.6)

IIpogp. Op Bpanxo Bepuli'
Exonomcku akynret YHuBep3urera y ctounom CapajeBy, [lane

Lunn. unoc. maw. I'opan Aworsa”
I'ac Ilpomer AJ], ITane

JEKAPBOHMU3AIINJA Y BOCHHU U XEPIIE'OBUHHU- HEKHA
JAPYIITBEHU, EKOHOMCKH U TEXHOJIOHIKU ACIIEKTH
1 YJIOI'A IPUPOJHOI TACA

VY pamy ce, y KOHTEKCTy mpey3eTux MelyHapomHux obaBe3a W Tpeziiora
Harmonansor eneprerckor u kmumMarckor miana (HEL[IT) Bocue u Xeprierosue,
pasmarpajy HEKHM JAPYIITBEHH, CKOHOMCKM M  TEXHOJOIIKH  ACTEKTH
nexapoonm3anmje. L{uss Tpan3ummje enepreruke y bocan u XepueroBuHu, Koja je
HHTETpaTHW auo Haropa EBporicke YHHje ka [AexkapOOHM3anMju ApPYyNITBA H
eKOHOMHje, Tpebao 601 OUTH yOp3aHO HAMyIITalke (YOCHITHUX TOPHUBA M CMACHHC
AQHTPONOTeHUX YTHUIaja Ha >XMBOTHY cpelnuHy. TpanunuoHamHa OpHjeHTalHja
eHepreTuke Ha JoMalin yrajb M HEroBo BHCOKO ydellhe y €HepreTckoM MHKCY,
yiuHU mpenctojehy  mekapOOHHM3AIM]y BpPJO  OCjET/BMBMM  IIPOLIECOM  Ca
JaJICKOCeKHUM  MOJUTHYKUM, COLMjAIHUIM M EKOHOMCKHM  IOCJbeIuIlama.
[Mornucuamem Codujcke nexnapanuje buX n 3emibe peruoHa eKCIUIMLUTHO Cy
npeysene obaBedy yckiahuBama pgomaher EHEPreTCKOr 3aKOHOJABCTBA ca
3akoHOgmaBcTBoM EBpomncke VYmmje mw nma go 2050. rommae nexapOOHH3YjY
eHepreTuky. IIpeysere meljynaponaune obaBese Hamehy moTpedy a ce panxuKamTHO
cMami KopHImIheme yriba U eMHTOBAKE IITETHUX racoBa M YecTHIla, 300r dera
MIOCTOjU peajyHa 1moTrpeda M MpHINKa 3a HoBehame MOTPOLIkHE MPUPOIHOT Taca y
neprony Tpausunuje eneprernke y buX. Ha myry normyne 3aMjeHe docuimHHX
ropuBa NPHUPOAHHU rac je npuxBalieH Kao TpaH3WLHMOHO ropuBo y EBporckoj
VYuuju. Hacynpor tome, unnu ce na je bocHa m XepuerosuHa y HpOU3BOH
eJIEKTPUYHE SHEepruje MpUMOpaHa 3aJipyKaTi BUCOK HUBO 3aBHCHOCTH o JoMaher
yrijba U TepMmoenekTpaHa. JlekapOoHW3amuja Kao TMOJUTHUYKH, €KOHOMCKU W
TEXHOJIOIIKM JMKTAT Pa3BHjeHHX M OOraTHX, je HEMHMHOBHOCT 4YakK M 3a bocHy u
XeplueroBuHy, OcCTaje caMoO IHMTambe KOJUM pElOCIUjeloM, HHTEH3UTETOM |
JMHAMHUKOM Byhu moTe3e Ha OBOM BeOMa M3a30BHOM MYTY.
Kibyuyne pujeun: Kiumarcke mnpomjene; JlekapOonmsanuja, Eneprercka
tpamsunyja; HELII buX; Eneprercku mukc; ['modanau pa3BojHH
pu3HIY; YIiora NpupoIHOT Taca.
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DECARBONIZATION IN BOSNIA AND HERZEGOVINA - SOME
SOCIAL, ECONOMC AND TECHNICAL ASPECTS WITH
ROLE OF NATURAL GAS

In the light of accepted international obligations and the proposed Bosnia and
Herzegovina National Energy and Climate Plan (NECP), some social, economic
and technical aspects of decarbonization are considered in this paper. The goal of
Bosnia and Herzegovina's energy sector, which is an integral part of the EU effort
to decarbonize the economy and society, should be the gradual leaving of fossil
fuels and decreasing anthropogenic influence on the environment. The traditional
reliance of the energy sector on domestic coal, with its dominant share in the
energy mix, makes decarbonization a highly sensitive process with far-reaching
social, political and economic consequences. As Sofia Declaration signatories,
Western Balkan Countries, including Bosnia and Herzegovina, have undertaken
the obligation to harmonize national energy legislation with the EU Acquis and
decarbonize their energy sectors by 2050. These accepted obligations call for a
radical reduction of coal consumption and GHG and particle emissions, opening
opportunities for increased natural gas consumption throughout the entire energy
sector transition in Bosnia and Herzegovina. On the road to total fossil fuel
replacement, natural gas is accepted as a transition fuel in the European Union.
Despite that, it seems that Bosnia and Herzegovina would be forced to keep coal
plants for power production, with a high dependence on domestic coal. The
decarbonization as political, economic and technological dictate of developed and
rich countries is inevitable even for Bosnia and Herzegovina; the only remaining
question is the order, magnitude and dynamics of moves on this challenging road.

Keywords: Climate changes; Decarbonization; Energy transition; NECP BiH;

Energy mix; Global development risks; Role of natural gas.
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Ipogp. Op Jbybuwa Jabul’
Exonomcku hakynrer YHUBep3uTera y beorpamy

CITPOBOBEWE ITOCTYIIKA JIP’KABHE PEBU3HNJE

VY pany ce moyia3u of MPETIOCTABKE /1 je MOCTYNaK Jp)KaBHE peBU3Mje nocebaH U
HapouuTe Bpcre. Pasnukyje ce, ¢ jemHe cTpaHe, O] ONIUTEr W MOCEOHUX BpCTa
YIIPaBHOT TIOCTYIIKA, a C Ipyre CTpaHe, O] CYACKUX MOCTYIaKa, ajld ¥ Of IPYTrux
BpCcTa, Ha TMpHUMep, AWUCIMIUIMHCKOT TMocTymka. Imak, caipku ejneMeHTe
YIIPaBHOIIPOLIECHE, a Y M0jeJMHUM 3eMJbaMa HU/WIIN CyJICKOIIPOLIECHE IPHPOJE.
Llue pama je ma ce Kpo3 aHAIM3y HPOLECHO-HOPMAaTHUBHE CTpaHe IIOCTYIKa
Jp>XKaBHE PEBHU3Hj€ YKake Ha CBY KOMIUIEKCHOCT, OCOOCHOCTH, CaIpKIHY U 3HAYA]
BETOBOI CrIpoBolema y mpakcu. AyTOp NPEeBacXOIHO HCTPaxyje 3aKOHOIABCTBO
Cpbuje, anm 1 HABOJM NIPUMEPE 3aKOHOJABHUX PELICHA IPYTUX 3eMaba.
[Ipenmer pana je cIpoBOlere IMOCTYNKa Ap)KaBHE PEBU3MjE O CTpPAaHE BPXOBHE
peBuzopcke mHCTUTyIHje (BPU) mpema cy0jexTy peBuU3Hje, KOjU je peryiIucaH
moce0HUM HaLMOHAIHUM 3aKOHOM M ITOA3aKOHCKHM akTuMa BPU, a meros Tok ce
onBuja kpo3 oxapehene dasze u momdase: daza koja mpeTxomu peBH3MjH, (aza
MMOKpETama MOCTYIKa peBu3uje, (hasa BpIICHa peBU3Hje, (a3a OKOHUAA PCBU3H]C
1 (ha3a HAKOH U3BPILICHE PEBHU3H]C.
Cepxa paja ce orjiejia y moysJaHujeM HauyHHY HICHTH(HUKAIUje BPCTE U MpPaBHE
NPUPOZE TIOCTYIKAa Ap)KaBHE pEBU3Mje, NPAaBHHUX aKaTta M akarta MaTepHujajHe
NPHUPOJE KOja ce JOHOCE Y TOM MOCTYIIKY, Kao M IPaBHUX CPEACTaBa Koja CTOje Ha
pacronaramy Cy0jeKTHMa peBU3Mje Paly 3alITUTE HUXOBHUX CY0jeKTHBHHUX MpaBa
U MIPaBHUX HHTEpeca.
Kibyune peun: Iloctymak npxaBHe peBusmje; JpkaBHa peBu3mja; BpxoBHa
peBm3opcka nHeTHTYNHja; Cy0jeKTH qpKaBHE PEBH3H]C.

IMPLEMENTATION OF STATE AUDIT PROCEDURE

The research is based on the assumption that the state audit procedure is special
and of a particular kind. It differs from general and special types of administrative
proceedings, on the one hand, and from court proceedings and other types, for
example, disciplinary proceedings, on the other hand. Nevertheless, it contains
elements of an administrative and, in some countries, of a judicial process.

The aim of the paper is to point, through analysis of the procedural-normative side
of the state audit procedure, to all the complexity, peculiarities, content and
importance of its implementation in practice. The author primarily researches the
legislation of Serbia but also cites examples of legislative solutions from other
countries.

The subject of the research is the implementation of the state audit procedure by
the supreme audit institution (SAI) according to the subject of the audit, which is
regulated by a special national law and by-laws of the SAI, and which takes place
through certain phases and sub-phases: the phase preceding the audit, the phase of
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initiating the audit procedure, the phase of carrying out the audit, the phase of
completing the audit and the phase following the audit.

The purpose of the research is reflected in a more reliable way of identifying the
type and legal nature of the state audit procedure, legal acts and acts of a material
nature that are adopted in that procedure, as well as the legal means available to
audit subjects to protect their subjective rights and legal interests.

Keywords: State audit procedure; State audit; Supreme Audit Institution; Subjects

of state audit.
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Ipog. Op T'opoana Hnuh Ionos™
[MpaBHu dpaxynrer YHuBep3utera y beorpany

JABOJEHEHUJCKA ITPABHA ITPAZHUHA Y 3AKOHCKOM
YPEBUBABY JEJATHOCTHU IIOPECKOI' CABETOBABA Y
CPBHJMU: LITA JE PA3JIOI?

ITopecka MaTepuja je BpJIO CIIOXKEHa, KOMIUIEKCHA M JUHAMHYHA T€ IIOPECKU
00BE3HHUITN YECTO NMajy MOTPedy 3a CTPYYHUM CABETOM O PA3IHIUTHM MOPECKIM
muTabuMa. CrexTap CaBeTOHABHHUX YCIyTa Yy IOPECKOj OOJIACTH BPJIO j€ IIMPOK
(amp. mpumpeMa NOPECKWX IIpHjaBa, H3pama MOPEeCcKHX OmIaHca W APYTrux
eBHJICHIIM]a O/ 3Hayaja 3a ONOope3uBambe, CTpPy4YHa moMoh Koa camoonope3rBama,
cauumbaBambe MOPECKOr IJIaHa KOju 00BE3HUKY Tpeba na o0e30ean Aa, y OKBHPY
3aKOHa, [UIATH IITO MAamkH W3HOC Mope3a u Jp.). MyNTHHAIMOHATHE KOMIAHUje
JKeJie a A00Hjy MOPECKH CaBeT KaKo Ja OpraHu3yjy CBOje MOCIOBAmE, Ca IUbEM
yMamema IodaiHe mopecke obaBese. CTpydHO, CaBECHO M MPOGECHOHAIHO
o0aBJpame IMOCIIOBA TOPECKOT CaBeTOBama 00e30ehyje mopeckum oOBe3HHIIMMA
NOY3JaHOCT Y HCITyHaBamby IMOPECKUX 00aBe3a U IUIAHUPAkhY NPENy3eTHHUKHX U
WHBECTULMOHMX TonyxBaTta. C apyre ctpane, Oyayhu na je mopeckn caBeTHHK Y
obaBjpamy CBOje Mpod)eCHOHATHE NeNaTHOCTH obaBe3aH 3aKOHOM W ETHYKHM
KOJEKCOM, ApkaBa nMa Belly CHTYpHOCT Ja 00Be3HHK Hehie yrajutu mopes. Maxo
CPICKH 3aKOH O IOPECKOM IMOCTYNKY M IOpPECKO] aIMHUHHCTPALMjU CaapXu
NPaBHU OCHOB 3a ypeluBame NeNaTHOCTH TOPECKOr CaBeTOBamba, Taj nocebaH
3aKkoH HUje JoHeT Beh myHe nBe neueHuje. Y MmelyBpeMeHy je ZOHET YWTaB HU3
Pa3HUX APYrHX 3aKOHA, JIOK je MpuYa O JOHOIICHY TOT 3aKOHA MOTIIYHO ,,3aMpJia‘.
C 003upoM Ha TO Ja je MpyXkarme yclyra MOpecKor CaBeTOBama y MHTEpeCy He
caMo MOPECKUX OOBE3HHMKA HETO U JP)KaBe, MUTamke je KOju (CBE) pa3jiosu CToje y
MO3aIMHHU, OYMIJICJHO CBECHOT, HEIOHOIICHA 3aKOHA KOju ypehyje momeHyTy
JenaTHoCT. [IpMIndIHO je H3BECHO Jja pa3IHduTH JIoOUju, npahern GuHAHCH]jCKUM,
NOJMTHYKUM W JPYyrHM HHTepecuMa Beh JeneHujaMa HMajy mpeBary Hax
YHEEHHULIOM J1a Ta BEJIMKA MPaBHA MMPA3HUHA y CPIICKOM IIOPECKOM 3aKOHOJABCTBY
MOXe Ja HaHece 030MJbHY IITETY He caMO IIOPECKOM OOBE3HHKY YKOJHKO o0Ouje
MOTPELIaH IOPECKHU CaBeT O] JIMLA KOje HeMa OCHTYpambe 0] OATOBOPHOCTH HETO U
JP>)KaBHOM OYILIeTYy.

Kibyune peumn: Ilopecko caBeroBame; Ilopecku caBetHmk; Ilopecka ymtena;

IIpaBHa npa3HuHa.

A TWO-DECADE-LASTING LEGAL LOOPHOLE IN THE LEGAL
REGULATION OF PROVIDING TAX ADVISORY SERVICES IN
SERBIA: WHAT IS THE REASON?

The tax area is very complex and dynamic, so taxpayers often need expert advice
on various tax issues. The spectrum of advisory services in the tax field is very
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broad (e.g., preparation of tax returns, preparation of tax balances and other
records of importance for taxation, professional assistance in self-taxation,
preparation of a tax plan that should ensure that the taxpayer pays, within the
framework of tax regulations, the smallest possible amount of tax, etc.).
Multinational companies want to receive tax advice on how to organize their
businesses while reducing global tax liability. Conscientious and professional
performance of tax consulting provides taxpayers with reliability in fulfilling tax
obligations as well as planning their entrepreneurial and investment ventures. On
the other hand, since a tax adviser is bound by the law and the code of ethics in
performing his professional activity, the state has greater certainty that the
taxpayer will not evade taxes. Although the Serbian Law on Tax Procedure and
Tax Administration contains the legal basis for regulating tax consulting activity,
that special law has not been passed for two decades. In the meantime, various
other laws were passed, but the “story” about the passing of that law completely
“died”. Given that the provision of tax advisory services is in the interest not only
of taxpayers but also of the state, the question is, what are (all) the reasons behind
the apparently conscious non-enactment of the law governing the aforementioned
activity? It is quite certain that various lobbies, followed by financial, political and
other interests, have prevailed over the fact that this large legal loophole in
Serbian tax legislation can cause serious damage not only to the taxpayer if he
receives wrong tax advice from a person who does not have liability insurance, but
also to the state budget.

Keywords: Tax advisory services; Tax advisor; Tax savings; Legal loophole.
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[IpaBHu daxynrer YHuBep3urera y Humry

HOBA INEPCIIEKTHUBA YIIPAB/bAIBA IOPECKOM
JUCIHUIIVINHOM OBBE3HUKA ITOPE3A

W3y3eTHO Benmuka yiora mopesa y caBpeMEHHM JAp)KaBaMa H3HOBA aKTyeln3yje
notpedy CTYAHMO3HOI pa3MaTpama IpoOJeMaTHKe IIOIITOBama IOpecKe
perynaruBe. Omnope3uBame IPEACTaB/ba HAPOYUTO OCETIBHBY ,,TadKy" y
pasrpaHUYery HWHTEpeca Ap)kaBe M OOBE3HMKAa IOpe3a Ia je BP0 BaXKHO
OCHUTypaTH pealu3alyjy 3aKOHOM YCTAHOBJbEHE MOpecKe CTpPYKType 0e3
n3asuBama Behnx TeH3Wja y IpyIITBY. Y TOM CMHCIY, PAllMOHAIHA M yCKIaheHH
OJHOCH OIOpe3MBama OMTHA Cy MMOTIOpa M3rpalbe W UMIUIEMEHTAlHje II0PeCcKor
CHCTEMa a BHCOK HHBO IOPECKE MUCLMIUIMHE HECIIOpaH je IoKa3aTelb ycrexa
(UCKATHO-TIOIMTUYKUX Mepa. 3a CBaKy IEMOKPATCKU OPHjCHTHUCAHY IpXKaBy je
MTOJUTHYIKA ¥ (PIHAHCH]CKH TIOTOHHU]E 1a MMOPECKH OOBE3HUIIN CaMH TOOPOBOJEHO
UCIIyHaBajy cBOje mopecke obaBese. Crora je HOBa IEPCICKTHBA YIpaBbama
MOPECKOM  JMCIMIUIMHOM OOBE3HMKa TOpe3a, Yy CaBpeMEHHM YCIOBUMA,
NIPBEHCTBEHO 3acCHOBaHa Ha ()aBOpH30Bamy KOHIENTa J00pPOBOJBHE MOpECKe
carjlacHOCTH. Y IMJbY HCHOI OCTBapema (UCKYCy Ha pacIolioramby CTOjU
KOMIUIEKC Mepa, Koje Tpeba CKiaJHO KOMOMHOBATH, Kako OM ce Mperynpeauin
Pa3HOBPCHM OOJIMIM MOPECKHX ITpeBapa, MOTOJAHH Ja CBOJUM HHTEH3MTETOM H
nocnequiiaMa y3poKyjy 3HauyajHy IpPYIITBEHY IITETY y pPasHHEM oOnacTUMa
SKOHOMCKOT ¥ COILMjaJIHOT JKMBOTA. Y TOJEPAaHTHOM CTaBy jaBHOCTH IIpeMa
OpojHUM MOJAJHTETHMa IIOpeCKe HENUCIMIUIMHE OTJie[la Ce OIIITE CTamke AyXa Y
NOIJIely pa3syMeBama W MpHUXBaTama I0pe3a, MITO je MOYy3[aH OJpa3 M30CTaHKa
WM HEJOBOJBHOT JPYLITBEHOI aHraKMaHa y OOJIaCTH pa3BHjamba W HEroBama
HOpecKe JI0jaHOCTH OOBe3HMKa mopesa. [lyHa CIO0XEHOCT AaHaIlbHIE, pacTyhn
TpeH/i MHTerpauuje u Mel)y3aBUCHOCTH y CBeTy, OTBOpPEHA NHTama O4YyBarba
TEMEJbHUX BPEJHOCTH M €TUYKUX MPHHIIMIA, CYNPOTCTaB/EHOCT BPEIHOCTH U
WHTEpeca, NPOMEHa COLMjaTHUX IapaJurMH W Hapaciu COLHUjaJIHM HW3a30BU
JIOZIaTHO JIETEPMHUHUILY HA4YMH IJIie/latha Ha YIPaBJbabe MOPECKOM THUCIUIIIMHOM
00Be3HMKa TOpe3a y3 Ha3HAKy Ja NPEBEIMKH IOPE3H, Yy CBOjOj Kpajiboj
KOHCEKBEHIIM, HHKaJ] HUCY OoraTwiu JpxaBHy OjarajHy Beh cy je HampoTuB
CHPOMAIIUIIH TeHepUIIYiH OrpOMHO HE33a0BOJBCTBO.

Kibyune peum: Ilopesu; OmnopesuBame; [lopecka nucuuruivHa; Ymnpaibame

HOPECKOM JTUCLHUIUTMHOM; JJ0OpOBOJBHA OPECKa CArIacHOCT.

A NEW PERSPECTIVE OF MANAGING TAX DISCIPLINE OF
TAXPAYERS

The extremely large role of taxes in modern countries once again actualizes the
need for studious consideration of compliance with tax regulations. Taxation
represents a particularly sensitive "point" in the differentiation between the state's
and taxpayers' interests, so it is essential to ensure the implementation of the tax
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structure established by law without causing major tensions in society. In this
sense, rational and coordinated tax relations represent an important support for the
construction and implementation of the tax system, and a high level of tax
discipline is an indisputable indicator of the success of fiscal policy measures. For
any democratically oriented country, it is politically and financially more
convenient for its taxpayers to comply with tax obligations voluntarily. Therefore,
the new perspective of managing the tax discipline of taxpayers in contemporary
conditions is primarily based on favoring the concept of voluntary tax compliance.
Tax authorities have at their disposal a set of measures which should be
harmoniously combined to prevent various forms of tax fraud, which are suitable
to cause significant social damage in various areas of economic and social life due
to their intensity and consequences. The tolerant attitude of the public towards
numerous modalities of tax indiscipline reflects the general state of mind
regarding the understanding and acceptance of taxes, which is a reliable reflection
of the absence or insufficient social engagement in the field of developing and
nurturing tax loyalty of taxpayers. The full complexity of modern societies, the
growing trend of integration and interdependence in the world, the open issues of
preserving fundamental values and ethical principles, the opposition of values and
interests, the change of social paradigms and the increased social challenges
additionally determine the way of observing the management of tax discipline of
taxpayers, with the indication that excessive taxes, in their final consequence, have
never enriched the state treasury, but on the contrary, they impoverished it, thus
generating enormous dissatisfaction.

Keywords: Taxes; Taxation; Tax discipline; Managing tax discipline; Voluntary

tax compliance.
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DJECA KAO FAKTOR EKONOMSKOG RAZVOJA

Ekonomski razvoj odnosi se na dinamicki proces poveéanja stepena
zadovoljavanja ljudskih potreba kroz poveanje ekonomskog rasta pracenog i
promjenama socijalne strukture drustva. Ekonomski rast moze biti vazan pokretac
razvoja ljudskog kapitala te moze znac¢jano unaprijediti zivot, opstanak i razvoj
djeteta. Potvrda navedenog izrazava se kroz snaZnu potprsu medunarodne
zajednice iskazanu kroz Globalne ciljeve odrzivog razvoja do 2030. godine. Djeca
su temelj za sve dimenzije odrzivog razvoja. Imaju pravo napredovati, razvijati
svoj puni potencijal i Zivjeti u odrZivom okruZzenju. Shodno tome djeca bi trebala
biti u srediStu svih razvojnih procesa. Izazovi odrZivog razvoja ukljucuju
integriranost razli¢itih politika usmjerenih ka smanjenju siromastva, unaprjedenju
zdravlja i obrazovanja, kao temeljnim pretpostavkama razvoja dobrog ljudskog
kapitala. Zajedni¢kim snagama i medugeneracijskom vizijom ostvarenje ciljeva
odrzivog razvoja predstavlja osnov ostavrenja dobrobiti djeteta.

Kljuéne rijeci:Ekonomski razvoj; Dobrobit djeteta; Globalni ciljevi odrzivog

razvoja.

CHILDREN AS A FACTOR OF ECONOMIC DEVELOPMENT

Economic development refers to the dynamic process of increasing the degree of
satisfaction of human needs through increased economic growth accompanied by
changes in the social structure. Economic growth can be an important driving
force for the development of human capital and can significantly improve a child's
life, survival and development. Confirmation of the above is expressed through the
strong support of the international community indicated through the Global Goals
of Sustainable Development until 2030. Children are the foundation for all
dimensions of sustainable development. They have the right to develop their full
potential and live in a sustainable environment. Accordingly, children should be at
the center of all development processes. Sustainable development challenges
include integrating various policies aimed at reducing poverty and improving
health and education as the basic assumptions for developing good human capital.
The achievement of the goals of sustainable development through joint forces and
an intergenerational vision is the basis for achieving the child's well-being.
Keywords: Economic development; Child welfare; Global development goals.
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IIpogh. Op Mapko Jumumpujesuh’”
Vnpasuuk XKan Mone moayna 3a EBponicko MOHETapHO NPaBo U BAaHPEAHU
mpodecop, [IpaBau dakynrer YHuBep3urera y Hunry

3HAYAJ MEKE JIETUCJIATHUBE Y OBJIACTU MEBYHAPOJHOI'
MOHETAPHOI ITPABA

[Ipeamer ananu3e y oBOM pany jecTe yTBphuBame 3Hauaja M JoMalriaja Meke
JIETHCJIATUBE 3a TMONyHaBamke IPaBHUX IpasHWHA Y MpPONUCHMa IPHUMapHOT
MOHETapHOT 3aKOHOJABCTBA. Y TOM KOHTEKCTY, C€ y IPBOM JENy pala pa3Mmarpa
moTpeba 3a MPaBHUM peryiHcameM Mel)yHapoIHUX MOHETAapHHX OJHOCa Koja ce
THYEC OYyBaka MOHETApHE CTAOMIIHOCTH Kao TJIOOANHOr jaBHOr NOOpa, Kao M
OpUHIMIA M BPEJAHOCTM Ha KOJUM j€ 3aCHOBaH CaBPEMEHH MeljyHapomHH
MOHETapHH Iopeaak. Y OpyroM ey paja, ykasyje ce Ha IPeTHOCTH CEeKyHIapHe
MOHETAapHE JICTHCIATHBE HACIpaM NPUMApHHX MOHETAPHONPABHUX peIleHma Y
JIOMEHY BUXO0Be Belie (iekCHOMITHOCTH, HOpMAaTUBHE U €KOHOMCKe erukacHOCTH,
Ka0o M JeIHOCTaBHHMjE HWMIUIEMEHTAlMjeé Y OKOJHOCTHMAa EKOHOMCKUX U
(MHAHCHjCKUX KpH3a W APYIMX BaHPEAHUX OKoNHOCTH. [Ipeamer moceOHOTr
HHTEpECOBamba ayTopa jecTe yiIora IEeHTPATHUX 0aHKa y TOM MPOIECy ¢ 003upoM
Jla ce OHEe Kao HOCHOIIM MOHETapHOI CYyBEPEHUTETa HCTOBPEMEHO IMOjaBJbYjy Y
VIO3M HEe caMO OCHOBHUX cy0jekaTa MOHETapHOr mpaBa, Beh W jeAMHCTBEHOT
MOHETAPHOI 3aKOHOJABIA W MOHETapHONPAaBHOT HHOBATOpa KoOjeé CBOjOM
perynatopHoM HajuiexkHomhy MOTBpYyjy aKTyemHOCT W 3Hayaj ONTHMAIIHOT
MIPaBHOT peTyiMcama MOHETapHHUX OJHOCA Koje ce jaBiha kKao conditio sine qua
non odYyBama LEJIOKYIIHE NPHBpEAHE CTa0MIHOCTH ajW W mpaBa rpahaHa Ha
CTaOWIIHY W YBPCTY BaJIyTy.

Kibyune peun: MoneTapHO npaBo; MoHeTapHa cTaOMIIHOCT; MeKka JIeTuclIaTHBa,

MownerapHa jypucaukuyj; Llenrpanna 6anka; Lex monetae.

THE SIGNIFICANCE OF SOFT LEGISLATION IN INTERNATIONAL
MONETARY LAW

The aim of this paper is to determine the importance of soft legislation for filling
legal gaps in the regulations of the primary monetary legislation. In this context,
the first part of the paper discusses the need for legal regulation of international
monetary relations, which concerns preserving monetary stability as a global
public good, as well as the principles and values on which the modern
international monetary order is based. In the second part of the paper, the
advantages of secondary monetary legislation compared to primary monetary legal
solutions are pointed out in the context of greater flexibility, normative and
economic efficiency, and simpler implementation in financial and economic crises
and other extraordinary circumstances. The subject of particular interest is the role
of central banks in that process, considering that they, as holders of monetary
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sovereignty, appear at the same time in the role of actor primus of the
contemporary monetary law but also the unique monetary legislator and monetary
innovator who, with their regulatory authority, confirm the actuality and
importance of the legal regulation of monetary relations which appear as a
conditio sine qua non of preserving overall economic stability, but also the right of
citizens to a stable and solid currency.

Keywords: Monetary law; Monetary stability; Monetary jurisdiction; Soft

legislation; Central bank; Lex monetae.
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[IpaBuu daxynrer YHuBep3urera y [Ipumtian,
Kocoscka Mutposuna

KYHhHU 3ATBOP KO/l TIOPECKUX KPUBNYHUX JEJIA — YTUIIAJ
HA KPEUPAIBE ITIOPECKE JUCHUIIJIMHE Y CPBUJA

IMopecka KpuBHYHA [efla MHKpPUMHHHCaHA KpHBHYHHM 3aKOHHKOM PemyOmmke
Cpbuje HOCe BHCOK CTENEeH [PYIITBEHE OMACHOCTH M ITeTHOCTH. Kako je
OmaroBpeMeHo Iuahame Tmope3a ©W APYrux JAaxOnHa OWTaH YCIOB 3a
KOHTHHYHPAaHO (HHAHCHpame jaBHHX MOTpeba, CYNPOTHHM IOCTYIambeM
HECaBeCHW TOPECKH OOBE3HHLM YIpoXKaBajy (UCKalHH CHCTEM JpiKaBe.
YckpahuBameM ap:kaBHE OllarajHe 3a OHaj H3HOC IPUX0a Koju Ou 6mo HarmaheH
Ja Cy ce CBH IOPECKH OOBE3HHIM MOBHHOBAIM IIOPECKO] 00aBe3M, HacTyma
LITETHA MOCJe 1A MPBEHCTBEHO (uHaHcHjcKor epekTa. C Tora ce BelHMKa HaKiba
noceehyje mnpeBeHIMjU OBe rpyle KpPHBUYHHUX Jiela Kpo3 jadame IOpecKe
JUCLMILTMHE. 32 BEHY je pealn3alnjy HeOMXoHa aJeKBaTHA Ka3HEHA MOJNUTHKA,
KOja TOBpaTHO Jiellyje Ha J0OpOBOJFHO HCIYH-aBale IMOpEecKux obaBesa, Te
MOCPEHO Ha BUCHHY IPUXO0JIa NPUKYIIJbEHUX O IutahieHuX nopesa.

KyhHu 3aTBOp Kao jenHa o anTepHATHBHUX KPUBHYHUX CaHKIIMja IPBEHCTBEHO 3a
OUJb MMa TOCTH3aEke CGKOHOMHYHOCTH, pellaBame MpoblieMa IPEeHAaTPIaHOCTH
3aTBOpa Kpo3 pactepeheme, a TUME W YKJbYyYHMBAaHbE jSAHOT Jella OCylheHnuke
nonylangje y ApYLITBeHY 3ajemHuly. HeocmopHo je na penraBambe OBE BPCTE
npobnema HM3pHIameM KyHHOT 3aTBOpa MMa CBOje BEJHMKE NPEIHOCTH, Koje ce
OrJie[ajy y CMamehy TPOLIKOBA W3BPIICHA Ka3He 3aTBOPA U ylTeAama y Oyuery.
MelyTiMm, KOJ TOPECKUX KPUBHUYHMX [lefia OTBapa Ce CACBHM JApyra JAUMEH3Hja
Koja Hamehe mMojeMHA NMUTama peJieBaHTHA ca acrekTa (UCKAJHUX HHTepeca
Jp)KaBe, Ia je M OCTBAPEHE HErOBOT IO3UTHBHOI e(eKTa OBJE JaleKo
KOMJICKCHH]E.

Kmyuyne peum: Ilopecka kpupnmuna mgena; Ilopecka mucrmiuiiHa; Kasnena

nonutuka; Kyhau 3atBop

HOUSE IMPRISONMENT FOR TAX OFFENSES-EFFECTS ON THE
CREATION OF TAX DISCIPLINE IN SERBIA

Tax crimes prohibited by the Criminal Code of the Republic of Serbia carry high
social danger and harm. Since timely payment of taxes and other duties is essential
for the continuous financing of public needs, unscrupulous taxpayers endanger the
state's fiscal system by doing otherwise. Depriving the state treasury of the income
that would have been collected if all taxpayers had complied with their tax
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obligations has adverse, primarily, financial effects. Therefore, great attention is
paid to preventing this group of criminal acts through strengthening tax discipline.
An adequate penal policy is necessary for its realization, which has a retroactive
effect on the voluntary fulfillment of tax obligations and, indirectly, on the amount
of income collected from paid taxes.

House imprisonment, as one of the alternative criminal sanctions, is primarily
aimed at being economical; it solves the problem of prison overcrowding through
relief and, thus, includes one part of the convicted population in the social
community. It is undeniable that solving this type of problem by imposing house
arrest has great advantages, which are reflected in the reduction of prison sentence
costs and savings in the budget. However, in the case of tax crimes, a completely
different dimension opens up, raising certain issues relevant to the state's fiscal
interests. Hence, the realization of its positive effect here is far more complex.
Keywords: Tax crimes; Tax discipline; Penal policy; House imprisonment.
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MWHBECTUIUJE Y J1OBA BJIOKYEUHA: ®PEHOMEH HOT
NHBECTUPAIBA

Hako ce On0kYejH TEXHOJIOTHja Hajuerihe MOBe3yje ca KPUITOBAIyTaMa, OHE CYy
WIaK caMo jeJaH off oONHMKa FeHe MpHuMjeHe. 3a caMo [eIeHHjy U 1o, IpHje
KOJIMKO je CBHjeTy Ipe/ICTaBbeHa, OBa PEBOYIIMOHAPHA TEXHOJOTHja TOHHUjENa je
ca coOOM BelHKe MPOMjeHe Y MHOTUM OOJIACTHMa MOCIOBamka, a MoceOHo y chepn
(¢uHAaHCHpama W WHBECTHpama. VHBECTUIINOHA jaBHOCT OCTala je 3aTeueHa Kaza
je y mapry 2021. romgmue aykumjcka kyha Christie's usmama caommreme na je
mpojaia CBOje MPBO TUTTalHO ymjeTHHuko gjeno " Everydays: The First 5000
Days " ayropa Beeplea u To mo pexopauoj uujenn ox 69,3 mumuona YCJI. OBo
njeno npojaro je kao HOT wnm He3aMmjemMBH TOKEH KOJU je JEJUHCTBEH U
He/jeJbUB AyTCHTHYHH TPajHH 3allHC Cca JOKAa30M O BIIACHUINTBY, NMPH TOME
TpaHCakuuja ocTaje 3al0WibekeHa y OJIOKYEjHY W HE MOXKE C€ HIIerajHo
aucTpuOyupat, HUTH Jlako ''ykpactu'. On Tama, ma po nanac, HOT je
mpokonpuxsalieH Kao MHBECTUIMOHO CPEJCTBO — JWUTUTAJHA Kilaca UMOBUHE y
KOjy ce cBe BuIle U cBe udemrhe ymaxe. Mehyrum, nmajyhn y Bumy na je pasBoj
HOT ekocucrema jorn yBHjeK y paHO] (a3H, OBaj paa nMa 3a IIIJb J]a YKaxXe Ha
¢enomen HOT mHBecTHpama u aHamm3upa Hajoosse HOT mpojexTe u TpixumTa.

Kibyune pujeun: HOT unBectnnmje; Jurnramae kinace umosune; Hajoossn HOT

npojextn; beerure; HOT Tpyxumra.

INVESTMENTS IN BLOCKCHAIN ERA: NFT INVESTING
PHENOMENON

Although blockchain technology is most often associated with cryptocurrencies,
they are, nonetheless, only one form of its application. Before it was introduced to
the world just a decade and a half ago, this revolutionary technology brought
significant changes in many business areas, especially in financing and investing.
The investment public was astonished when, in March 2021, auction house
Christie's announced that it had sold its first digital artwork, "Everydays: The First
5000 Days" by Beeple, for a record price of US$ 69.3 million. This work is sold as
an NFT or non-fungible token, a unique and indivisible genuine permanent record
with proof of ownership. The transaction remains recorded in the blockchain and
cannot be distributed illegally nor easily "stolen". Since then, and up until now,
NFT has been widely accepted as an investment vehicle — a digital asset class
invested in increasingly frequently. However, considering that the development of
the NFT ecosystem is still at an early stage, this paper aims to highlight the
phenomenon of NFT investing and analyze the best NFT projects and markets.

Keywords: NFT investments; Digital asset class; Best NFT projects; Beeple; NFT

marketplaces.
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POREZNI POSTUPAK KAO TEMELJ PRAVNE SIGURNOSTI

Pravna sigurnost jedan je od kriterija ostvarivanja vladavine prava koja postavlja
zahtjev za predvidljivim, jasnim i odredenim normama sukladno kojima subjekti
mogu uskladiti svoje djelovanje i posljedicno urediti svoja prava i obveze. U
domeni oporezivanja zahtjev pravne sigurnosti iznimno je vazan ali izazovan.
Posebno se to odnosi na odredbe koje reguliraju postupanja u poreznopravnim
odnosima i od kojih je zapravo pravna sigurnost neodvojiva.
Porezni postupak posebni je oblik upravnog postupka ¢ije reguliranja je rezultat
namjere i cilja koje zakonodavac njime Zeli postici, a koji se primarno ogleda u
prikupljanju sredstava za podmirenje javnih potreba. Cilj je ovog rada ispitati da li
porezni postupak kao specijalno postupanje uopcée ima ulogu u pravnoj sigurnosti
kao opéem nacelu, i ako da, je li pravna sigurnost jaca tocnim definiranjem
procesnih pravila postupka. Analizom instituta i nacela poreznog postupka
pokazat ¢e se da, iako navedene procesnopravne odredbe poreznog obveznika
stavljaju u sloZeniju poziciju od one koju bi imao sukladno odredbama opéeg
upravnog postupka, posebni porezno pravni okvir postupanja donosi i realizira
pravnu sigurnost. Navedene hipoteze bit ¢e potvrdene na primjeru poreznog
sustava Federacije BiH, gdje izostanak specifi¢nih poreznih procesnih odredbi
rezultira pravnom nesigurno$éu koja se ogleda u Cinjenici da Zakon o upravnom
postupku, kao opéi propis, nije dovoljan ni podoban za regulaciju specificnosti
porezno pravnih odnosa.
Kljuéne rijeci: Pravna sigurnost; Porezni postupak; Porezno pravni odnosi;
Upravni postupak.

TAX PROCEDURE AS A SOURCE OF LEGAL CERTAINTY

Legal certainty is one of the criteria for realizing the rule of law, which requires
predictable, clear and specific norms according to which entities can coordinate
their activities and, consequently, regulate their rights and obligations. In the
domain of taxation, the requirement of legal certainty is extremely important but
challenging. This especially applies to the provisions that regulate actions in tax-
law relations and from which legal certainty is, in fact, inseparable.

The tax procedure is a special form of administrative procedure whose regulation
results from the intention and goal that the legislator wants to achieve, which is
primarily reflected in collecting the funds to meet public needs. The aim of this
paper is to examine whether the tax procedure as a special treatment has a role in
legal certainty as a general principle and, if so, whether legal certainty is
strengthened by the exact definition of the procedural tax rules.

An analysis of the institutes and principles of the tax procedure will show that
although the said procedural legal provisions put the taxpayers in a more complex
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position than they would have been under the provisions of the general
administrative procedure, the special tax legal framework brings and realizes legal
certainty. The aforementioned hypotheses will be confirmed on the example of the
tax system of the Federation of Bosnia and Herzegovina, where the absence of
specific tax procedural provisions results in legal uncertainty, which is reflected in
the fact that the Law on Administrative Procedure, as a general regulation, is
neither sufficient nor suitable for regulating the specifics of tax-legal relations.

Keywords: Legal certainty; Tax procedure; Tax law relations; General

administrative procedure.
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KOHIEIT JPKABE BJIAIT'OCTABA Y IPABHOM CUCTEMY
BOCHE U XEPHEI'OBUHE

KonuenT npxaBe Onaroctama TMpEACTaBba CBONYIHM]Y E€KOHOMCKOT YyOOIMuYaBamba
(eHOMEHa JIpyIITBEHE CONUIApHOCTH. [lpkaBa Oilarocrama HacTana je Kako OH ce
noehasio Oiarocramke CHPOMAIIHMX, HEMONHHUX WM pPambHBHX M OHHUX KOJjU HE
Ipunazajy HUA jeAHUM HU JpPYruM, a KojuMma Jpxasa o0e30jehyje jaBHe yciayre u
omoryhyje couujanHy curypHocT. CyIITHHCKH TOCMATpaHO HW3/Bajama 3a JPIKaBY
COLMjaJIHOI CTapamba U OJarocTama INPEJCTaB/bajy Mjepy HHCTUTYLIMOHAIM30BaHE
JIpYIITBEHE eMnatdje U conuaapHocTd. OBaj KOHIENT aQUpMHUIIE YIOTY SKOHOMH]E
Kao HayKe Koja Mopa Jla MMa IOTeHIMjall 3a 100po, Kako je To TBpauo KejH3, u koja je
y CBOjoj OuTH yoBjekolieHTpuuHa. Takohe uaeHtudukanuja rpahana ca oxpehenom
Jp>KaBOM, W3BaH POJOJEYOHMX MOTHBA, 3aBHCH OJ OHOTA IITa MM Ta ApiKaBa NpyxKa.
3HayajaHn jgemMorpadcku mpoOJIeM OJIMYEH Yy BHCOKO] CKJIOHOCTH MHrpaIijaMa
NPOUCTHYE M3 OJICYCTBa JIpKaBHe Opure 3a doBjeka. IIpenmer oBor panma he, ocum
yIO3HABaKka Ca OCHOBHUM IIOCTYJaTMMa M KOHICNITOM JApXKaBe Oyarocrama, OWUTH
aHallu3a MPAaBHOT OCHOBA COLMjAJIHUX JlaBarba M JPYrHX pacxoja KOjU MpUIanajy
Jp>KaBH COLMjaJIHOT cTapama y bocHu u Xepuerosunu, koju 6u omoryhuo ussoheme
3aKJbydKa O INPHUCYCTBY M HHUBOY DPa3BHj€HOCTH KOHILENTA JAp)KaBe Olarocrama y
cinyudajy boche n XepueroBuHe.

Kibyune pujeun: [IpxxaBa Onarocrama; ColMjanHa 1aBama; JaABHU pacxoiu;

Comnumjanse yciyre.

The concept of the welfare state represents the evolution of the economic shaping of
the social solidarity phenomenon. The welfare state was created to increase the well-
being of the poor, weak or vulnerable and those belonging to neither of these groups,
for whom the state provides public services and social security. Essentially, allocating
resources to finance the state of social care and welfare represents a measure of
institutionalized social empathy and solidarity. This concept affirms the role of
economics as a science that must have the potential for good, as Keynes argued, and is
human-centered in its essence. Also, identifying citizens with a certain state, beyond
patriotic motives, depends on what that state provides for them. A significant
demographic problem, embodied in the high migration propensity, stems from the
absence of state concern for its people. In addition to familiarization with the basic
postulates and the concept of the welfare state, the subject of this work will be an
analysis of the legal basis of social benefits and other expenditures belonging to the
welfare state in Bosnia and Herzegovina, which would enable the conclusion about the
presence and level of development of the concept of the welfare state in Bosnia and
Herzegovina.

Keywords: The welfare state; Social spending; Public expenditure; Social services.
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Jloy. op Bophe Mapunosuli’
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IOPECKO ITPABO 1 YIIPABHO ITPABO — CAMOCTAJIHOCT,
N3ABOJEHOCT UJIX OTYBEHOCT

ITopecko mpaBo Beh myro ykKMBa CaMOCTaIHOCT Y OJHOCY Ha OIIITE YIPaBHO
IIPaBo, aJli CaBpPEMEHa KpeTama yKa3yjy Ha U3BjecHY IyOJby M31BOjEHOCT U, Yak,
oryheHocT, mopeckor IpaBa Of OMNIITEr yHpaBHOT mpasa. [Ipumjep 3a aHanuzy
pa3IMuUTOCTH M3Mely IOpecKor M ymnpaBHOI IpaBa Moke ce Hahu Ha TepeHy
TyMauemha U NpaBHHUX NpasHUHA. lcTropuja mopeckor mpaBa OMIBEIKH pa3iIuunTe
CTaBOBE HayKe M CTPYKE O TOME Jia JIH jeé TyMademhe y MOPEecKOM IpaBy Moryhe
BPIIMTH Kao IITO C€ TO YMHHU y APYTMM IPaBHUM OOIacTHMa, IOMYT YHPaBHOT
npaBa. HapounTo ocjeTssnBO muTame MpencTaBiba (He)MOTyhHOCT momymaBama
MIPaBHHUX Npa3HWHA y IOPECKOj MaTepHju. Y OBOM pajly M3HECEHaA je XHIOoTe3a J1a
j€ TyMaueme y MOpECKOM IIpaBy Moryhe, MOTpeOHO, M IIOJUIOKHO Pa3IMduTHM
yrunajuma. Y gomaheM TOpecKkoM INpaBy, 3Hayaj MOjeJMHUX ayTOpHUTETa Yy
MOPECKUM OpraHUMa TOJIMKH je Jla c€ MOXE TOBOPHUTH O YCMEHOM Ipenamy Kao
KBa3WHU3BOPY U TJIABHOM MjepHiIy MOpecKor mpasa. Y melhyHapoJHOM HOPECKOM
npaBy, NOTpe0y TyMauema M CHHTETHYKOT IPHCTyNa NPHBPEMEHO je Ouna
3aMujeHmIa xunepTpoduja GopMaIHUX M3BOpa MOPECKOT IpaBa, HAKOH uera je
ycnujenniaa jom Beha moTpeba 3a oxromapajyhum 3HamMMa ¥ BjeIITHHAMa
IIPaBHOT TyMadema. [locTojame cHenujaan30BaHMX CyIOBa IPENO3HATO je Kao
BpJIO BaXKaH YMHHUIAIL pa3Boja nomaher mopeckor mpasa. OCOOEHOCTH MOPECKOT
IIpaBa MPOM3JIa3e jOUI U3 IIMPOKE NMPHUMjCHE TUTUTATHUX TEXHOJOTHja MPUINKOM
caMoIpHjaBJbHBakba M yTBphHUBama nopesa. Y paay je M3HHUjET cTaB Ja IpaBHE
Npa3HUHE y IOPECKOM MpaBy HE caMmo JAa je Moryhe, HEro u HEOIXOJIHO
nonymwaatd. HacynmpoT TakBUM CTaBOBMMa, ayTOp CYNPOTCTaB/ba IPaBHY
CTBapHOCT, HaBojehu HekomMKo mpumjepa Heoarosapajyher Tymauema,
M30CTaHKa OWJI0O KakKBOI TyMmauema, Kao M NpUMjepe YIaJJbUBUX IPaBHUX
Mpa3HuHa. 3aKkJby4aK paja OJHOCH ce Ha moTpedy Bpahama Mopeckor mpama y
OKBHMpE HajBRXHHjUX Hayela YNpaBHOT MpaBa, paau obe30jehema npaBHe
CUTYPHOCTH U BJIaJIaBUHE TpaBa y 0BOj 00JacTu.
Kibyune pujeun: Ilopecko npaBo; YnpasHo npaso; Tymauewe; [IpaBaa
Npa3HUHA; AHaJOTHja.

TAX LAW AND ADMINISTRATIVE LAW - INDEPENDENCE,
ISOLATION OR ALIEANATION

Tax law has long enjoyed independence from general administrative law, but
contemporary trends indicate a deeper separation and even alienation of tax law
from general administrative law. An example of the analysis of differences
between tax and administrative law can be found in the matters of legal
interpretation and legal gaps. The history of tax law offers different theoretical and
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practical views on whether the interpretation of tax law is possible in the same
manner as of other legal areas, such as administrative law. A particularly sensitive
issue is the (in)ability to fill legal gaps in tax matters. This paper presents the
hypothesis that the interpretation of tax law is possible, necessary, and subject to
various influences. In domestic tax law, the importance of individual experts in tax
authorities is overreaching to the extent that they could be recognized as a quasi-
source of tax law in the form of oral tradition. In international tax law, the need for
interpretation and a synthetic approach had temporarily and partially been
replaced by the hypertrophy of formal sources of tax law, which was followed by
an even greater need for appropriate knowledge and skills in legal interpretation.
The existence of specialized courts is recognized as a critical factor in the
development of domestic tax law. The peculiarities of tax law also arise from the
wide application of digital technologies in self-assessment and tax determination.
The author argues that it is not only possible but also necessary to fill legal gaps in
tax law. The author points to contrasting legal reality by citing several examples of
inappropriate interpretation, the absence of any interpretation, as well as examples
of striking legal gaps. The paper's conclusion refers to the need to restore tax law
within the framework of the most important principles of administrative law to
ensure legal certainty and the rule of law in this area.

Keywords: Tax law; Administrative Law; Interpretation; Legal gap; Analogy.

235



N VIK/UDC 628.4/.5:349.6(497.11)
Mp I'opoana Ilemkoguhi
Hupexrop Arenmyje 3a ekonomkn korcartuar ECOLIBRA y Beorpany

ITPABHE ITPASHUHE Y 3AKOHOJIABCTBY PEITIYBJIMKE CPBUJE Y
OBJIACTHU YIIPAB/BAIBA OTIIAIOM

[Ipeamet oBor pana je carjienaBame KJbyuHHX 3axTeBa EY y obnactu ynpasibama
otnazoM y ckiany ca OxBupaoMm JJupexktuBom o otmany 2008/98/E3 m npaBHUX
Npa3HHHA y TPAaHCIIOHOBaWkYy OCHOBHHMX IPaBHUX MHCTUTYTa Y HalMOHAIHO
3aKOHOJIAaBCTBO y LWJbY pa3BOja CHUCTEMa yIpaBjbama OTHaZIoM y PemyOmunn
CpOuju. ¥ ¢okycy mcTpaxuBama je aHamusa npommca EY koju ce omHoce Ha
IpecTaHaK CTaTyca OTHaga, Ipakce W HMMIUIeMeHTandje wiaHa 6. OxBupHe
mupektiBe o otnaxy 2008/98/E3 y npxaBama umanumnama EY. Amammsupajy ce
IpaBHE Mpa3HUHE, HICHTU(UKYjy HEIOCTalnd y 3aKOHOAABCTBY PemyOmnke
Cpbuje, mocebHO y 3aKOHY O ynpaBbamby OTNAA0M M MOJ3aKOHCKHM IPONHCHMA
KOju mupekTHO ypehyjy oapehena murama Koja ce 0IHOCE Ha MpPECTaHAK CTaTyca
ornana. [ToceOnan akieHat je 1at Ha Moryha mpaBHa pelemha 3a MPEBaA3IIAKEHE
NpaBHUX MMPa3HUHA U HeJocTaTaka. Y 3aKk/bYyYHUM pa3MaTpambKMa Jaje ce olieHa
CTama, NpoOJIEMH M Mepe 3a Pa3B0Oj 3aKOHOIaBHO-IIPABHOI' OKBHPA.

Kibyune peun: Otnazn; Yopasibame oTnanoM; IIpectanak ctatyca otnaja.

LEGAL GAPS IN THE WASTE MANAGEMENT LEGISLATION OF THE
REPUBLIC OF SERBIA

The subject of this paper is an overview of key requirements of the EU in the field
of waste management under the Framework Directive on Waste 2008/98/EC and
legal gaps in the transposition of basic legal institutes into national legislation in
order to develop the waste management system of the Republic of Serbia. The
research focuses on the analysis of EU legal acts related to end of waste status,
practice and implementation of Article 6 of the Framework Directive on waste
2008/98/EC in EU member states. Legal gaps are analyzed, and deficiencies in the
legislation of the Republic of Serbia are identified, especially in the Law on Waste
Management and by-laws that directly regulate certain issues related to the end of
waste status. Special emphasis is placed on possible solutions to overcome legal
gaps and deficiencies. The concluding remarks give an assessment of the situation,
problems and measures for developing the legislative-legal framework.

Keywords: Waste; Waste management; The end of waste status.
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Camocmannu casemnux Tuna Jaramosuh, ma’
MuHHCTapCTBO 3alITHTE KXUBOTHE cpeanae Pemy6mmke CpOuje

ITPABO HA ITPABHY 3AIUTUTY Y OBJIACTHU )KUBOTHE CPEJJUHE
CA ITIOCEBHHUM OCBPTOM HA OJAI'OBOPHOCT 3A EKOJIOHIKY
HITETY, EKOJIOIIKU KPUMHWHAJIUTET U EKOJIOLIKY
®OPEH3UKY Y PEIIYBJINIU CPBUJA

VY pany ce pazmarpajy aclieKTH IpaBHE 3aIUTHTE OJHOCHO KOHLENT OJrOBOPHOCTH
3a MTETy MpeMa >KUBOTHO] CPEIUHM M €KOJIOMIKH KpUMHHanuTeT. [laje ce mpukas
oxpenaba JlupekTHBe 0 OATOBOPHOCTH 32 MITETY Y JKUBOTHO] cpeauHu. V3maxy ce
ClIy4ajeBH IIpaBHE 3aIUTHTE KOjU CE OJHOCE Ha EKOJOIIKM KPHUMUHAIHUTET H
exoomky (opensuxy. OOjammaBajy ce TIaBHU acleKTH IPaBHE 3alITHTE Y
OKBHPY ApXyCcKe KOHBEHIMje. YKa3yje ce Ha IpoOieme, W3a30Be W JWIEME Y
cnpoBoljersy NpaBHE 3alITUTE y OOJACTH EKOJIONIKOT KpUMHHanmuTeTa. Jlaje ce
oleHa e(pHUKacCHOCTH MPHMEHE IpaBHE 3alITUTE y CETMEHTY OJArOBOPHOCTH 3a
LITETY MpeMa XHUBOTHO] CPEAMHH U KaKihaBarba 3a JICIUKTE y 00JIACTH JKUBOTHE
cpeauHe. Pa3marpa ce fa M je KOHIENT OATOBOPHOCTH 3a IITETY y YKHBOTHO]
cpearHH e(pUKACHUjU O KPUBUYHOIPABHE 3aITHTE XUBOTHE CPEIUHE Y CMHUCIY
CTBapHE 3allTUTE )KUBOTHE CPEAUHE.
Kibyune peum: IlpaBHa 3awmtuta; Exosomku kpumuHanurer; Ekonomnika
¢opensuka;, OAroBOpHOCT 3a MITETY Yy >XHUBOTHO] CpPEAWHH;
ApXycka KOHBEHIIH]a.

ACCESS TO JUSTICE IN THE FIELD OF THE ENVIRONMENT WITH
SPECIAL REFERENCE TO LIABILITY FOR ENVIRONMENTAL
DAMAGE, ENVIRONMENTAL CRIMINALITY, AND
ENVIRONMENTAL FORENSICS IN THE REPUBLIC OF SERBIA

The paper discusses aspects of access to justice, i.e., the concept of liability
regarding the damage to the environment and environmental crime. An overview
of the provisions of the Environmental Liability Directive regarding
environmental damage is given. Cases of access to justice related to environmental
crime and environmental forensics are presented. The main aspects of access to
justice under the Aarhus Convention are explained. Problems, challenges, and
dilemmas in the implementation of access to justice in the field of environmental
crime are pointed out. An assessment of the implementation of access to justice in
the segment of liability for environmental damage and punishment for torts in the
field of the environment is given. It is considered whether the concept of liability
for environmental damage is more effective than criminal environmental
protection in terms of actual environmental protection.

Keywords: Access to justice; Environmental crime; Environmental forensics;

Liability for environmental damage; Aarhus Convention.
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IIpogp. Op Cmanka Cmjenanosul™

Cumeon Ilemxosuli, cmyoenm”

Muxauno Jamjanoeuh, cmyoenm™*”

[IpaBHu daxynrer YHuBepsurera y Mcrounom CapajeBy

OJHOC MMUJIEHIEBCKOTI ITPETTMCA 3AKOHOITIPABHUJIA CBETOI'
CABE U MOPAYKOTI ITPEIIUCA

MunemeBcku npenuc 3akononpasuia Cseror Case Hactao je y XVI Bujeky y
KuexxeBnnn Brnamkoj u uyBa ce y Hanonannoj 6ubnumorenu y bykypemry. OBaj
Npenuc CBjeJIoYd Ja ce Ta KHEeKEBHMHA Kao M IPKBa yIpasjbajla MO TOM
3akonomnpapuiny Cetor CaBe KOju je MpemucaH ca OpUIrMHaa MUIEIIeBCKOT
mperuca. Mopaukn mpernc 3akoHompaBmia Ceeror CaBe cMaTpaH je 3a
HAjTIOTIYHUjH, a TIpenucaH je y MaHacTupy Mopauu 1613. roaune ca Teodmmosor
mpermuca u3 1252. rommHe. O0a cy mMHCaHa Ha XapTHjU. AYTOPH aHAIN3UPA]Y
OJTHOC OBa JIBa Ipemnuca 3aKOHONPABIIIA U IbHXOB HCTOPH]CKH 3HA4aj Kao MPaBHUX
CIIOMEHHKa KpO3 Iperje]] JaHaIlker CTakha OBHX PYKOIHCA HAKOH HETIOCPEIHOT
yBHIa ynopehyjyhu ux ca aHanm3ama THX PYKONHCa KOj€ Cy BPIIIIN CPEIHHOM
XIX Bujeka u cpenuHoM XX BHjeKa HajIIO3HATH]H UCTPAKUBAYN OBHX PYKOIHCA U
to, apxumanaput H. lyuuh u Cepruje Bukroposuu Tpounku. Ayropu cBoj paj
npaTe ¥ Haj3HaYMjHUjH J1jeJIOBUMA CIIMKOBHOT ITPHUKa3a OBa J[Ba NPENHca U IHPO]
HAy4YHO] M CTPYYHO] jaBHOCTH IPHUKA3yjy IO CaJ HeoOjaB/bCHE IHUjEIOBE OBUX
npernuca.

Kibyune pujeum: MunemeBcku npenuc; Mopauku mnpenuc; 3aKOHOIPAaBHIIO;

Csetu CaBa; 3aK0OH rpaJicku

RELATION BETWEEN THE MILESEVA TRANSCRIPT AND THE
MORACA TRANSCRIPT OF THE NOMOCANON OF SAINT SAVA

The MileSeva transcript of the Nomocanon of Saint Sava originated in the XVI
century in the Principality of Wallachia and is kept in the National Library in
Bucharest. This transcript bears witness that the aforementioned Principality and
the Church were governed by this Nomocanon, which was a transcript of the older
Mileseva transcript. The Moraca transcript of the Nomocanon of Saint Sava is
considered the most complete and was transcribed in the Mora¢a monastery in
1613, using the Teophile transcription from 1252. Both were written on
parchment. The authors analyze the relation between these two transcripts after
directly inspecting them and comparing them with analyses of said transcripts,
which were conducted in the middle of the XIX and XX centuries by leading
researchers of these transcripts, archimandrite N. Duéi¢ and Sergije Viktorovi¢
Troicki. The authors also illustrate this paper by displaying parts of the mentioned
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transcripts and showing unpublished parts to the wider academic and professional

audience.

Keywords: Mile$eva transcript; Moraca transcript; Nomocanon; Saint Sava;
Proheiron.

Aymopcmeo Ceemoe Case, Munewescku npenuc, aucm 317. | 3axon epadcku, Mopauku
npenuc, aucm 239. Authorship of Saint Sava, Mileseva transcript, sheet 317. / Proheiron,
Moraca transcript, sheet 239.
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Full Prof. Zeljko Bartulovi¢"
Assist. Prof. Ines Mati¢ Mateskovi¢
University of Rijeka, Faculty of Law

SOME ASPECTS OF THE FORMATION AND CONTENT OF
MEDIEVAL STATUTES — LEGAL GAPS AND LEGAL FULLNESS

This paper examines certain aspects of the formation and content of medieval
statutes, offering a deeper insight into the mechanisms for filling legal gaps. Given
that Roman law is one of the most influential legal systems in history, whose legal
principles have had a lasting impact on modern legal systems, the first part of the
paper provides a critical review of the processes of legislative creation and ways
of addressing legal gaps in Roman law, highlighting their innovativeness and
flexibility. In the second part of the paper, the authors address the issue of
legislative formation in the Middle Ages using the example of the Vinodol Statute,
in which the term "lex" refers to written custom, but the enactment of a new law is
also referred to as a "new custom” (according to the Krk/Vrbnik Statute).
Consequently, in neighboring sources (Kastav, Veprinac, and Moséenice), the
term "lex" is encountered. Such written custom does not fully regulate all legal
relationships. Therefore, sources of law included unwritten customs, as well as
free interpretation and regulation of specific legal situations, albeit with certain
limitations to maintain the legal certainty of the addressees. Contractual or
negotiated methods for enacting laws to resolve interpersonal relationships are
even recognized in land registers, which are typically considered to be imposed by
the will of the feudal lord. Additionally, special attention is given to the issues of
enacting the Rijeka Statute and the reception of Roman law as a means of
addressing legal gaps, which is also observed in the Mos¢enice Statute. This
confirms how the influence and methodology of Roman solutions have remained
an inspiration for contemporary legal systems and underscores the importance of
legal adaptability to address changing societal needs.

Keywords: Middle Ages, Statutory law; Roman law; Legal gaps; Kvarner;

Statutes.

NEKA PITANJA DONOSENJA I SADRZAJA SREDNJOVJEKOVNIH
STATUTA — PRAZNINE/PUNOCA PRAVA

U radu se analiziraju neka pitanja donoSenja i sadrzaja srednjovjekovnih statuta
pruzaju¢i pritom dublji uvid u mehanizme popunjavanja pravnih praznina. S
obzirom da je rimsko pravo jedan od najutjecajnijih pravnih sustava u povijesti ¢iji
su pravni principi ostavili trajan utjecaj na moderne pravne sustave, U prvome
dijelu rada donosi se kriticki osvrt na procese nastanka propisa i naine rjeSavanja
pravnih praznina u rimskom pravu, isti€u¢u njihovu inovativnost i fleksibilnost. U

drugome dijelu rada autori se bave problematikom nastanka propisa u srednjem
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vijeku na primjeru Vinodolskog zakona u kojem rije¢ zakon znaci zapisani obicaj,
ali se i donoSenje novog propisa naziva — novi obicaj (prema Krckom/Vrbni¢kom
statutu), zbog Cega i u susjednim izvorima (Kastav, Veprinac i MoS¢enice)
nailazimo na naziv zakon. Takav zapisani obicaj ne regulira u potpunosti sve
pravne odnose pa su izvor prava bili i nezapisani obicaji, kao i slobodno
tumacenje, odnosno reguliranje pojedinih pravnih situacija, ali uz odredeno
ograniCenje kako bi se zadrzala pravna sigurnost adresata. Ugovorni odnosno
dogovorni nacini donoSenja propisa kako bi se rijeSili medusobni odnosi
prepoznaju se ¢ak i u pitanju urbara za koje se uobi¢ajeno smatra da su nametani
voljom feudalnog gospodara. Ujedno, posebna pozornost posveéuje se pitanjima
donoSenja Rijeckog statuta i recepcije rimskog prava kao nacina rjeSavanja
pravnih praznina, §to se uocava i kod statuta Moscenica, ¢ime se potvrduje kako
su utjecaj i metodologija rimskih rjeSenja ostali inspiracija za suvremene pravne
sustave te ukazuje na vaznost adaptabilnosti prava kako bi se nosilo s
promjenjivim potrebama drustva.
Kljuéne rije€i: Srednji vijek; Statutarno pravo, Rimsko pravo; Pravne praznine;
Kvarnerski statute.
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Ipogp. op Camup Anuuuh’
[IpaBHu daxynrer YHuBep3urera y Mcrounom CapajeBy
Hayunu capagauk MHCcTHTYTA 32 yriopeHo npaso, beorpan

IMPOBJIEM AKTUBHE JIETUTUMAIIAJE 3A IIOAU3AIBE
TYKBE 350T IPOTUBIIPABHE IITETE Y CJIYUYAJY YHULHITEBA
NJIN OIUTEREBA ITPEJIMETA ITPECTAIIUJE

VY pangy ce ucTpaxyje KOME M IIOJ KOjUM YCIIOBMMa NpHIana oBiamheme 3a
noju3ame Tyx0e u3 AxBuiujeBor 3akoHa (actio legis Aquiliae), ogaocHO Ty)06e
360r mpoTtuBIpaBHO HaHere mrete (actio damni iniuriae), y ciydajy yHuIITeHa
CTBapu Koja je Omia mpeaMmer OONMramdje y PHMCKOM KIACHIHOM TIPaBy.
AHanu3upaHe cy CUTyallHje YHUIITEHha JyroBaHe CTBApH OJ CTPaHE IMOBEPHOLA U
oI crpaHe Tpeher jiuma, Kao W ca THME NOBE3aHH NPOOJIEMH KOHKYPEHIHje
aKBHIIMjaHCKe Tyx0Oe ca actio doli m koHTpakTHHM TyX0ama, Te mMpobIeM
JeTHTHManyje JNEeTCHTOpa KOjU je Ip)Kao CTBap IO OCHOBY KOHTpakTta. [lyrem
erserese M3Bopa ayTop ITOKyIIaBa Ja YTBpAM Ha KOjU HAayMH OKOJHOCT Jia je
YHUIITEHAa WM owrTeheHa cTBap OWia IpeAMET OONMIalMoOHOT OJHOCAa HMa
yTHUIIaja HAa aKTUBHY JIETUTUMAIIW]y 32 [TOJHOILICHE aKBUIIMjaHCKE TYX0e.
AXo je yHHMIITEHa CTBap Koja je Tpebaya OMTH Ipeaara MO OCHOBY oOJMraunuje,
aKBHJIMjaHCKa TY)X0a MpuIaia Jy)KHUKY Kao BJIaCHHKY CTBapH, 0Oe3 003upa Ha TO
Jla T jy je YHHIITHO TOBEpWIiIall WM Heko Tpehe mwmie, u ce ocinobaha odaBese.
Tyx0a My He NpuUIaga aKo MOBEPHJIAL] YHHUIITH CTBAp 3a BpeMe JOK je TYKHHK Y
JOLBH, Ka0 HU aKo je Tpelie JIMIe YHUIITHIO CTBap ca HAMEPOM Jla HaHece IITETY
MoBepuoIly. Y OBOM IOCIEImheM Clydajy moBepuoiy mpumaga actio doli. Uy
clydajeBUMa y KojuMa My je yckpaheHa akBwimjaHcka Tyx0a, Iy>KHHUK OWBa
ocnmoboleH obaBe3e W3 oONHramnyje YKOJHWKO jeé MHIWBHAyalHO onpeleHa cTBap
YHUILITEHA.
AKBWJIMjaHCKa Tyx0a MpUIaaa MyXKHHUKY U y ciaydajy omrehema CTBapu Koja je
Tpebana OWTH mpemaTta, aiud ako je crBap omrteheHa ox crpane Tpeher suia
MOBEpUJIAI] UMa TIPaBO Jla 3axTeBa O] NY)KHUKa Jia My c€ aKBHJIMjaHCKa Tyx0a
HPEIyCTH.
AXO ZIETEHTOp YHHUILTH WJIM OIITETH CTBAp KOjy JAP>KU CTBap 110 OCHOBY KOHTPAKTa
MOBepWyIal] MOXE Jia I'a TY)XH WM KOHTPAaKTHOM TYXXOOM WIH TyXOoM 300rT
nportuBIpaBHe mreTe. Y ako ctBap yHuIITH Tpehe nuie, akBHIMjaHCKa Tyx0a Ha
BPEAHOCT CTBapH INpPHIAJa UCKJbYYHBO MOBEPHOLY Kao BIACHUKY CTBapH, IOK
JIETEHTOP MOXKE MMATH CaMo IIPaBO Ha aKBUIIMjaHCKY TY>XOY Ha BPEIHOCT IIOJI0BA
CTBapH, Ka0 BUXOB BIACHHUK.
Kmbyune peun: Pumcko npaso; Obauranuje; OnqmrerHo npaso; IIpoTuBnpaBHO
HaHeTa MTeTa; AKBUJIHjEB 3aK0H; Jlerurumanmja.
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IL PROBLEMA DELLA LEGGITTIMAZIONE ATTIVA PER L’USO
DELL’ACTIO DAMNI INIURIAE NEL CASO DELLA DISTRUZIONE O
DEL DANEGGIAMANTO DI UN BENE-OGGETTO DI PRESTAZIONE

La questione principale dell’indagine €, a chi e sotto quali condizioni spetta la
legittimazione attiva per usare I’azione aquiliana (actio legis Aquiliae; actio damni
iniuriae), nel caso della distruzione o del danneggiamento di una cosa-oggetto di
obbligazione nel diritto romano classico. Sono analizzate le situazioni della
distruzzione di una cosa da parte di una terza persona, e i problemi connessi della
concorrenza con I’actio doli e con le azioni contrattuali, e il problema della
legittimazione del detentore che teneva la cosa sulla base di un contratto. Tramite
la esegesi delle fonti, I’autore cerca di scoprire in quale modo la circostanza che la
cosa distrutta o danneggiata € oggetto di una obbligazione influisce la
leggitimazione attiva per I’uso dell’azione aquiliana.
Se la cosa distrutta doveva essere data al credittore, I’azione aquiliana dipende al
debitore come proprietario della cosa. Non ha importanza se viene distrutta dal
creditore o di una terza persona, anche se in questo modo il debitore viene liberato
dall’obbligo. L azione non gli dipende se il creditore distrugge la cosa durante la
mora, e se la terza persona distrugge la cosa con il specifico intento di arreccare
danno al creditore. In questo ultimo caso al creditore spetta I’actio doli. Anche nei
casi quando gli e denegata I’azione aquiliana, il debitore viene liberato
dall’obbligo se il bene distrutto & infungibile.
L’azione aquiliana spetta al debitore anche nel caso quando la cosa danneggiata da
una terza persona, ma il creditore ha diritto di chiedere che I’azione sia ceduta a
lui.
Se un detentore distrugge o danneggia una cosa tenuta sulla base di un contratto, il
proprietario pid usare o 1’azione contrattuale, o 1’azione aquiliana. Se la cosa ¢
distrutta da una terza persona, il proprietario puo chiedere per I’azione aquliana il
valore della stessa cosa, mentre il detentore puo chiedere il valore dei frutti.
Parole chiave: Diritto romano; Obbligazioni; Risarcimento del danno
extracontrattuale; Damnum iniuria datum; Legge Agquilia;
Leggittimazione processuale.

THE PROBLEM OF ACTIVE LEGITIMATION FOR USE OF THE
AQUILIAN LAWSUIT IN THE CASE OF DISTRUCTION OF DAMAGE
OF AN OBJECT OF PRESTATION

The subject of research is the question of active legitimation for bringing an
aquilian lawsuit (actio legis Aquiliae), also known as a lawsuit for unjust damage
(actio damni iniuriae), in the case of destruction of a thing that used to be the
object of an obligation in the classical Roman law. We analyzed the situations of
the destruction of a thing by the creditor and by a third person, the problems of
concurrence of an aquilian lawsuit with actio doli and contractual lawsuits, and the
legitimation of a detentor who held the thing on the grounds of a contract. By
exegesis of sources, the author is trying to find out in which way the
circumstances in which the destroyed or damaged thing was the object of an
obligation influence the active legitimation for the use of an aqglilian lawsuit.
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If the destroyed thing should have been given to the creditor on the basis of an
obligation, the aquilian lawsuit belongs to the debtor as the owner of this thing,
regardless of whether it was destroyed by creditor himself or by a third person.
The lawsuit does not belong to him if the debtor was late in fulfilling his
obligation and when a third person destroyed the thing with an explicit intention to
inflict damage to the creditor. In the latter case, the creditor is entitled to actio
doli. Further, in the cases when the debtor is not entitled to an aqulian lawsuit, he
is freed from the obligation if the thing destroyed is a nonfungible one.
The debtor is entitled to an aqulian lawsuit in the case of damaging a thing that
should have been given to the creditor too, but if a third person damages the thing,
the creditor has the right to ask that the lawsuit be ceded to him.
If a detentor destroys or damages a thing held on the basis of a contract, the
creditor can use either a contractual or an aquilian lawsuit. If the thing is destroyed
by a third person, aqulian lawsuit is given to the creditor in the quality of the
owner of the thing, while detentor can claim the damages to compensate for the
value of fruits of the destroyed thing, as their owner.
Keywords: Roman Law, Obligations, Torts, damnum iniuria datum, lex Aquilia,
Procedural Legitimation.
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Prof. Dr Belinda Rodriguez Arrocha”
Intercultural University of the State of Puebla, Mexico

JUDICIAL DISCRETION IN SPANISH CRIMINAL JUSTICE IN EARLY
MODERN AGE

The main purpose of this paper is to elucidate the impact of judicial discretion in
Criminal Justice during the 17th and 18th centuries, paying special attention to the
Canary Islands. This Atlantic archipelago was a Spanish Monarch territory and an
enclave between Africa, Europe and Amwmerica. For this reason, those islands have
been considered frontier places in the Early Modern Age and in the Contemporary
Age. This characteristic was expressed in social reality and daily life.
Furthermore, the projection of those factors was notorious in criminal cases. The
judicial records of sexual offenses are illustrative examples of the link between
social problems and specific types of crimes. In the said historical period, judges'
discretion was an important strategy for minimizing the effects of royal legislation
that was not systematized and preserved medieval laws that were not applied in
the 18th century. At the same time, the judicial decisions were not motivated but
were founded on the reason of the judges and the circumstances of each case, such
as the ages of the offender and victim, their social level or the place of the crime.
In this sense, the discretion played a decisive role under the Castilian justice
model.

The sources of this essay are the specialized literature, the early modern legal and
doctrinal works, the records belonging to the Historical Archive of the Province of
Santa Cruz de Tenerife, and the Historical Archive of the Canarian Museum.
Keywords: Canary Islands; Criminal justice, Early Modern Age, Spanish

Monarchy, Women.

* belindarodrguez@gmail.com
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Law and Civil Process of the National Research University Higher School of
Economics (Saint-Petersburg, Russia)

TERMINATION OF RESIDENTIAL TENANCY AGREEMENT IN
RUSSIAN CIVIL LAW: CONCEPT OF REFORM AND DEVELOPMENT
OF JUDICIAL PRACTICE

The report is devoted to the critical analysis of the rules of the Russian Civil Code
that allow only judicial termination at the request of the landlord of the residential
tenancy agreement. The comparative, historical legal analysis and
Law&Economics approach show that such regulation, being the result of an
uncritical inheritance of the Soviet model of protection of the tenants’ rights, does
not correspond to the legal nature of commercial tenancy and promotes multiple
negative externalities. The relevance of the identified problem is emphasized by
the fact that it has become the subject of the constitutional supervision. Position of
the Constitutional Court of the Russian Federation, provided in Judgement of 2
June 2022 Ne 23-I1\2022, may be characterised as positive halth measure.
Therefore, author insists on reform of legal regulation of tenancy termination in
order to provide to the landlord the right of unilateral termination of the residential
tenancy agreement. Two models of this reform are offered».
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Ipogp. op Cara Casuh”
[IpaBuu daxynrer YHuBep3urera y Mcrounom CapajeBy

ATPAPHO IIUTAILE Y BOCHHU U XEPHETOBUHH
3A BPEME AYCTPOYT'APCKE YIIPABE

ATpapHO IUTame je TOKOM aycTpoyrapcke BianaBuHe bocHom m XepueroBuHom
NPEACTaBJbANO  jeJaH O]l Haj3HAYajHHUjUX CKOHOMCKHX, IOJMTHYKUX U
JpYIITBEHUX TpoOJieMa OKO KOI Cy C€ YKPIUTAIM HMHTEPECH pPa3IHYUTUX
HaMOHAIHUX H KoH(pecnoHanHux rpyna. Mako bBepnuHckuM —yrosopom
MoHapxwuja HUje pey3ena 00aBe3y J1a peln arpapHo MUTamke, 3eMaJbCcKa Biaja je
u3jajla HU3 IPOIHKCa KOjH Cy MMalM 3a LJb Ja ypexe onHoce maMmelhy ara u
KMeToBa. 300T CBOT 3Ha4aja arpapHO MHTake je OWiIo mpeaMer u cabopcke
uHTepBeHuje. Hamepa ayTopa je a mpukaxe cTame arpapHux ogHoca y bocHu n
XepLUeroBUHA TOKOM YETPICCETOTONUIIBE ayCTPOYrapcke BIAJaBHHE, Kao M
CTaBOBE KOj€ Cy I10 TOM MMUTamy 3ay3uMalie nojutuuke rpyne y Cabdopy.

Kmbyune peunm: bocma wm XepueroBuna; AycTpoyrapcka ympasa; ArpapHo

nutame, Cabop.

AGRARIAN QUESTION IN BOSNIA AND HERZEGOVINA
DURING THE AUSTRIAN-HUNGARIAN ADMINISTRATION

During the Austro-Hungarian rule in Bosnia and Herzegovina, the agrarian issue
represented one of the most significant economic, political and social problems
around which the interests of various national and confessional groups intersected.
Although the Monarchy did not undertake to resolve the agrarian issue with the
Treaty of Berlin, the Land Government issued a series of regulations that aimed to
regulate relations between ag and serfs. Due to its importance, the agrarian issue
was also the subject of parliamentary intervention. The author's intention is to
show the state of agrarian relations in Boshia and Herzegovina during the forty-
year Austro-Hungarian rule, as well as the positions taken by the political groups
in the Parliament on this issue.

Key words: Bosnia and Herzegovina; Austro-Hungarian administration; Agrarian

issue, Parliament.
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Russian State University of Justice (RPA of the Ministry of Justice of Russia) in
Rostov-on-Don, Professor of Law, Don State Technical University, Rostov-on-
Don, Russian Federation

LEGAL CULTURE OF THE THIRD REICH

The establishment of the Nazi regime in Germany was accompanied by the
process of Nazification of all parts of the state apparatus and the legal system.
Since this has led to the deformation of legal culture, it would be more accurate to
talk about legal anti-culture. The most important factor in this deformation was
legal nihilism, which distinguished both individual and collective legal
consciousness. In the latter case, attention is drawn to the deformation of the
constitutional legal consciousness. Legal theorists of Nazi Germany interpreted
constitutional theory as "a theory of order based on the personal element of loyalty
to the nation" in relation to the leader legitimized by it. The deformation of the
professional legal culture, which was based on the legal nihilism of officials, had
extremely negative consequences. The historical will of the Fuhrer was declared
the exclusive source of law.

In the end, the German authorities came to an official denial of the binding force
of the law; the traditional independence of the judiciary was eliminated, and the
principles of legality and justice lost their classical meaning, giving way to serving
the political needs of the regime.

Keywords: Nazi regime; Legal culture; Legal nihilism; Deformation;

Constitutional theory; Law; Legality; Justice.

“ epalamar@mail.ru
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JTokTop puMcKkoro u rpaxkaanckoro mpasa (dottore di ricerca in diritto civil-
romanistico), Pum, La Sapienza,

[Ipodeccop kadeapsr rpaxkJaHCKOTO TIpaBa U mpouecca, FOpummaeckuit
(akynbTer,

HampoHansHbIN HCCIICI0BATENbCKUIA YHUBEpCUTET "BhIcIias [IKoIa 3KOHOMUKH',
Cankr-IletepOypr, Poccuiickas deneparms

BO3JIO’)KEHUE HA COBCTBEHHUKOB OBBEKTOB
HEJBUXHUMOCTH BPEMEHU COJEPKAHUS NIPUJIETAIOIIEN K
HUM TEPPUTOPHUH OBLIEI'O ITOJIb3OBAHUSA: OT 3AKOHOB XII

TABJIMI K HOBEJIJIAM I'PAJOCTPOUTEJIBHOTI'O KOAEKCA P® 1
PEI'MOHAJIBHOMY 3AKOHOJATEJIBCTBY

Kak puMckoMmy mpaBy, Tak ¥ COBPEMEHHBIM IPABOMOPSIKAM XOPOIIO H3BECTCH
MIPUHINI, B COOTBETCTBHM C KOTOPHIM COOCTBEHHHK HECET OpeMs COAep KaHhs
cBoero umymiectBa. OaHako, Hanpumep, emie 3akonam XII Taomwui (VII, 7) Obuia
M3BECTHA HOPMa, COTJIACHO KOTOPOW Ha COOCTBEHHHMKOB CEJIbCKHX 3E€MENIbHBIX
Y4YacTKOB, IMPWJIETaloMIUX K MOIIEHOH MyOJIMYHOW Iopore, BO3jarajcs peMOHT
9TOi mocnegHed. BO3MOXHOCTH OTCTYIUIGHHMII OT MpHUHIHUNA OpeMeHH
CoJlepKaHUs UMYILECTBA AOIYCKaeTcs M ASHCTBYIONIMM I 'paskIaHCKUM KOAEKCOM
Poccuiickoit denepaunu, cr. 210 KOTOpOro mnpeaycMaTpHBAaeT €€ B KauecTBE
JIETATbHOTO WM JOTOBOPHOTO U3BATHS M3 YKa3aHHOTO NpHHIMMA. [Tonb3yscs efo,
3aKOHBl  cyOBekTOoB  Poccmiickoit ~ ®@emepanmd ©W  MECTHBIE  IpaBHiIa
OnaroycTpolWcTBa  TEPPUTOPHH  3a4acTyl0 MPEAyCMaTPUBAIOT  BO3JIOKCHHE
OpeMeHH CoJep)KaHMs TEPPUTOPUHM OOIIEro IOJIb30BAHUS, MpUIIEralomen K
00beKTaM HEABMXHMOCTH, HA COOCTBEHHHKOB nocieanux. OMHaKo 0 HelaBHEro
BpeMeHH B mpakTuke BepxoBHoro Cyna Poccuiickoit ®enepaini CTporo
MIPOBOJIMJICS MCXOIHBIM IPHUHIUI, ¥ COOTBETCTBYIOIIME 3aKOHBI M IpaBHiIa
MPU3HABAJIUCh HE HMEIOIIMMHU CHJIbI, MOCKOJbKY B Poccuiickoin ®Dexnepannu
TPaXKIAHCKOE 3aKOHOJATENbCTBO OTHOCHUTCS, cornacHo Koucturynuu PO,
HCKIIIOYUTEIBHO K BEICHUIO (elaepalbHbIX oOpraHoB Buactd. Curyauus
m3MeHmIach ¢ Hadama 2018 1., Korga BCTYMMIM B CHIy M3MEHEHHS
I'panocrpourensHoro koaekca P®.
B noxnazne ananmsupyercs 000CHOBAaHHOCTH ATUX M3MEHEHHH 1 CKJIa/IbIBAIOIICHCS
o noBoay HuUX npaktuku BepxosHoro Cypa P®. [lenaercs BBIBOI, UTO OHHU
HapyMIaloT KOHCTUTYIMOHHOE MPaBWIIO O (ellepalibHO KOMIIETEHIIMN B 00J1acTh
IPa’kAaHCKOTO 3aKOHOJIaTEIbCTBA.
KuroueBble cioBa: poccuiickoe MpaBo; pUMCKOE MPaBO; HEABMKUMOCTB; IIPABO
coOcTBeHHOCTH; OpeMsi  CcoJepKaHUsI COOCTBEHHOCTH;

IPaKITAHCKOE 3aKOHOJATENbCTRO; MECTHOE
3aKOHOJATENbCTBO;  CONCPKAHWE TEPPUTOPUH  0bIIero
MOJTE30BAHUSL.
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CONCRETEZZA E CENTRALITA DELLA NOZIONE DI PERSONA NEL
SISTEMA GIURIDICO ROMANO

E noto che il tema dal rapporto tra uomo, animali non umani e ambiente & oggi
centrale per la scienza giuridica. E invece meno noto che il tema & presente gia
nella cultura greca e romana, con risvolti particolarmente importanti per quanto
attiene alla concezione sistematica dell’intero diritto romano. E proprio dal
rapporto tra uomo, animali non umani e ambiente, per il tramite del concetto di
natura e della connessa concezione del ius naturale, che la giurisprudenza romana
¢ giunta a una concezione generale dell’intero ius. Non possiamo inoltre
commettere I’errore di individuare, nelle soluzioni elaborate dalla giurisprudenza
romana in tema di ambiente, quelli che agli occhi di noi moderni potrebbero
ingenuamente apparire lacune o limiti e che, invece, spesso altro non sono che
espressioni di un diverso modo di pensare I’ambiente e di costruire le nostre
relazioni con esso. Con il presente contributo cercherd soprattutto di mettere a
fuoco alcuni elementi necessari per giustificare la utilita oggi di un discorso
sull’ambiente condotto attraverso la prospettiva romanistica.

* onida@uniss.it.
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[IpaBocnaBuM 6orocinoBcku axynrer, Poga
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KPUTUKE CEPTHJA B. TPOULIKOI' HA CTABOBE
O JO3BO/BEHOCTHU JPYI'OI' BPAKA CBEHITEHUKA

Wuctutynuja apyror u tpeher Opaka xox xpuinhaHa o JaBHHHA je TyMadcHa
nBojako. JlomycTHBOCT Apyror Opaka 3a xpuinhaHe yriIaBHOM je Owmia cXBaTaHa
KpO3 NpU3My HKOHOMHje WIHM Kpajimer cHucxohema LlpkBe mpema ciaboctima
ICHUX 4IaHOBa paju crpedaBama Beher 3ma. [la unak, ¢ mpyre crTpase, Apyru
Opak Huje mpuxBataH ox Orama OIarOHAKIIOHO, OJHOCHO OH HHUje MMao HCTH
CBETOTOTAjUHCKH 3Ha4aj Kao MPBH, aKo ce yormTe cMarpao CB. TajHOM. AyTop ce
y paay 0aBM aHATU30M KpHUTHKa Koje je TpOHIKH Jenerupao OHUMA KOjU Cy
3acTynaiu u OpaHwin MOTyhHOCT cTymama y Apyru Opak cBemreHuka. Kputnke
Cy yTeMeJbeHE Ha KaHOHCKOM Mpeaamy LIpkBe Koje uyBa Kpajiby akpUBH]jy IO
OBOM IHTay. AKO Ce Ha APYrd Opak CBETOBH-AKa IJIeaJI0 HE OJarOHaKIOHO TO
3Ha4YM Jla TIOCTOjU caMmo jelaH Opak koju je ciuka Xpucrta u Llpkee. Kimp je
OlyBeK UyBao jeJaH Opak Mpe XUPOTOHHjE jep CYy CBEIITEHCTBO U Opak
HEeMmoMHUpJbUBH. M3 TOra mpousuiasu jJa CBELITECTBO MOCIE XUPOTOHHjEe HeMa
MoryhHocT crynama y apyru Opak. OBo mpoHana3u OCHOBY y camoM CBeTom
ITucmy, a kacuuje 'y CBeTUM KaHOHUMA.

Kibyune peun: Opak, KaHOHH, Mpe/ame, PKBa, CHHOI, cabop.

CRITICISM OF SERGIUS V. TROICKI'S VIEWS
ON THE PERMISSIBILITY OF A PRIEST'S SECOND MARRIAGE

The institution of second and third marriage among Christians has been interpreted
in two ways since ancient times. The permissibility of second marriage for
Christians was generally understood through the prism of economy or the ultimate
condescension of the Church towards the weaknesses of its members in order to
prevent greater evil. And yet, on the other hand, the second marriage was not
accepted favorably by the Fathers, that is, it did not have the same sacramental
significance as the first, if St. was considered at all. In the paper, the author deals
with the analysis of criticisms that Troicki delegated to those who advocated and
defended the possibility of priests entering into a second marriage. Criticisms are
based on the canonical tradition of the Church, which preserves the ultimate
acrivia on this matter. If the second marriage of a secular person was looked upon
unfavorably, it means that there is only one marriage which is the image of Christ
and the Church. Clere has always kept one marriage before ordination because
priesthood and marriage are irreconcilable. It follows from this that the priesthood
does not have the possibility of entering into a second marriage after ordination.
This finds its basis in the Holy Scriptures themselves, and later also in the Holy
Can.

Key words: marriage, canons, tradition, church, synod, assembly.
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Hellenistic Roman Law at the University of Urbino "Carlo Bo."

ORALITY, WRITING, LAW, LIMIT AND INNOVATION IN THE
RIGHTS OF THE ANCIENT MEDITERRANEAN: THE ORIGINS OF
CODIFICATION

In the heritage of ancestral experiences, the drafting of laws among the peoples of
the ancient Mediterranean, and then, more specifically, starting from the 8th
century BC, among the Greeks of colonization, fundamental innovation in the
codification of normative texts is evident through cultural and political rather than
strictly legal sense, from the Near East to the West,

The notion of law being "profoundly enigmatic* marks the beginning of a
narrative that ventures beyond a confined reflection solely on the legal sphere.
From this perspective, | find it intriguing to observe how such an aspect remains
closely connected to contemporary Western legal systems. Indeed, a certain, even
rapid, devolution is tethered to the decline of existing codes, which grow
increasingly distant from their historical foundations due to a multitude of all-too-
familiar factors.

For Romanists, such a complex articulation of the legal production system would
have appeared, as noted by Giodice Sabbatelli, almost like an echo of the catalog
of constituent elements of Roman iura populi, as stated by Gaius in the opening of
the Institutions (constant autem iura populi Romani ex legibus, plebiscitis,
senatusconsultis, constitutionibus principum, edictis eorum qui ius edicendi
habent, responsis prudentium). A potential, although certainly partial, parallel
between recent and historical experiences can only facilitate the understanding of
certain as-yet-unexplored circumstances.

The legal historian, therefore, questions, with the aim of profiting from it, in what
sense the terms "code" and "codification” should still be used in the context of the
multifaceted current reality compared to the significance of ancient experiences,
such as Roman law and even earlier, those of the ancient Mediterranean rights;
whether there is an identity of structure and functions between ancient codes,
eighteenth-century codes, post-revolutionary codes (nineteenth and twentieth
centuries), and codes of the contemporary era. Over the centuries, numerous
meanings of "code" have succeeded each other; the term, already used by the
Sumerians and Babylonians, unless explicitly stated otherwise, refers to the
assembly of written texts (established as a limit on the sovereign), but it says too
little about the characteristics of the collected legal material; the Latin derivation,
on the other hand, is structurally linked to the precepts of the Twelve Tables.

The study of codification movements allows us to observe that when, within legal
systems, laws and the complex of doctrinal opinions began to appear as

* g.brandicordasco@libero.it
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cumbersome and contradictory, several natural movements emerged: firstly, there
was the control and selection of the activities of jurists, or interpreters, then, a
natural tendency towards the reorganization and consolidation of pre-existing
normative materials into coherent groups became evident. Only after these steps
did instances of innovative collections emerge, capable of replacing the pre-
existing legal framework.

That is s what happened in Rome, but to some extent also in the ancient
Mediterranean civilizations. The Tables of the Law represent the earliest written
law of Rome, the ‘embryo’ of a legal system that begins to organize itself on a
rational basis, both procedurally and substantively. They would differ from
previous collections of norms, most notably the Code of Hammurabi, which
limited their scope to mere prescriptive enumerations instead.

However, an undeniable common trait is the sense of limitation. The Twelve
Tables were established in 451 BC when, under the pressure of the plebeian
tribunes who sought to wrest jurisdictional authority from the patricians, the
decemviri, all of whom were patricians, were appointed to draft written laws. They
were appointed for a term of one year while all other magistracies remained
suspended.

Nor can it be dismissed as of little significance that both Livio and other Roman
authors attest to the fact that the decemvirs, while not necessarily for the content,
certainly for the form, took as a model similar type of laws already written in the
Greek world. These included Lycurgus in Sparta (750 BC), Zaleucus in Locri (660
BC), Draco (620 BC), and later Solon (594 BC) in Athens, Charondas in Catania
(550 BC), and finally, the laws of Gortyn in Crete in 500 BC. Pomponius and
Pliny even transmit the name of a certain Hermodorus of Ephesus, exiled from his
homeland, who purportedly acted as an interpreter.
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LACUNE NORMATIVE NELLE NOMINE MAGISTRATUALI IN ETA
DELLA RES PUBLICA:
TRADIZIONE E INNOVAZIONE NEL SISTEMA COSTITUZIONALE DI
ROMA ANTICA

La ricerca analizzera taluni esempi della antica Roma repubblicana in cui le
istituzioni superarono alcune carenze normative in materia di nomina
magistratuale. Tra i casi piu rilevanti ricordati dalle fonti meritano la menzione sia
la presidenza pontificale dei concilia plebis stabilita dopo la rovinosa caduta del
decemvirato legislativo, sia la dictio dictatoris compiuta da un tribuno militare con
potesta consolare nel 426 a.C. in seguito a un decreto augurale. In entrambe le
circostanze vi fu la necessita di sormontare una situazione non convenzionale.
L’adeguamento della realta alla tradizione giuridica fu perseguito attraverso il
supporto dei sacerdotes populi Romani, i quali si confermano i cooprotagonisti di
un sistema costituzionale aperto e dinamico, estraneo a schematizzazioni
generalizzanti (e deformanti) dello Staatsrecht.

Parole chiave: Res publica; lus publicum; Magistratus; Religio.
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KOMPARATIVNA ANALIZA INSTITUTA MIRAZA U RIMSKOM
PRAVU I PRAVU U BOSNI | HERCEGOVINI ZA VRIJEME AUSTRO
UGARSKE UPRAVE

Autorice u radu ¢e analizirati pravila o mirazu u rimskom pravu i pravu Bosne i
Hercegovine za vrijeme Austro Ugarske uprave. U prvom dijelu rada obradit ¢e se
razvoj instituta miraza i njegove karakteristike u rimskom pravu. Institut miraza,
kao i druga pravna pravila u rimskom pravu, pravna nauka detaljno je razradila, ali
je njegova pravna priroda ostala nedovoljno objaSnjena. Miraz je na pocetku
razvoja rimske drzave bio regulisan obicajnim pravom, da bi vremenom, pod
utjecajem drzavnog intervencionizma, bio regulisan pravnim pravilima. Njegov
pravni rezim iSao je od toga da se smatrao svojinom muza pa do toga da je ostao u
potpunoj svojine Zzene. Drugi dio rada odnosit ¢e se na regulisanje instituta miraza
u Bosni i Hercegovini za vrijeme Austro Ugarske uprave. U tom periodu za
bosanskohercegovacko stanovni§tvo u regulisanju privatnopravnih odnosa
primjenjivalo se vjersko pravo ovisno o pripadnosti vjerskoj grupi. U radu ¢e se
pokusati odgovoriti na pitanje da li se miraz smatrao nasljednim dijelom Zenskih
nasljednika, te kako se u tom kontekstu navedeno pitanje regulisalo. Austrijski
Op¢i gradanski zakonik (dalje OGZ) primjenjivao se u Bosni i Hercegovini kao
supsidijaran izvor prava. Osnovu OGZ predstavljalo je rimsko pravo, te ¢e se u
radu analizirati u kojoj mjeri su u istom prihvacena i zadrzana rjeSenje rimskog
prava, posebno s obzirom na cinjenicu da je prihvaden princip spolne
ravnopravnosti na podru¢ju bra¢nog prava. Miraz kao pravni institut u
savremenome svijetu nestaje, no ponegdje ima i danas dalekosezne drustvene
posljedice.

Kljuéne rije¢i: Miraz; Brak; Nasljedni dio; Tradicija; Pravo.

COMPARATIVE ANALYSIS OF THE INSTITUTE OF DOWRY IN
ROMAN LAW AND LAW IN BOSNIA AND HERZEGOVINA DURING
THE AUSTRO-HUNGARIAN ADMINISTRATION

The authors will analyze the rules of dowry in Roman law and the law of Bosnia
and Herzegovina during the Austro-Hungarian administration. The first part of the
thesis will deal with the development of the institution of dowry and its
characteristics in Roman law. Like other legal rules in Roman law, jurisprudence
has elaborated the institution of dowry, but its legal regulation remained
insufficiently explained. At the beginning of the development of the Roman state,
dowry was governed by customary law. In time, however, under the influence of

* ervina.ibrahimovic@untz.ba
" enaa_115@hotmail.com
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state interventionism, it was regulated by legal rules, which ranged from
considering dowry a husband's property to its remaining the full property of a
wife. The second part of the paper will relate to the regulation of the dowry
institute in Bosnia and Herzegovina during the Austro-Hungarian administration.
During that period, private law matters of the Bosnian population were governed
by various religious laws, depending on the membership to the religious group.
The paper will attempt to answer whether dowry was considered a part of
inheritable property of female heirs and how the said question was regulated in
that context. The Austrian General Civil Code (hereinafter OGZ) was applied in
Bosnia and Herzegovina as a subsidiary source of law. The basis of the OGZ was
Roman law, and the article will analyze to what extent the Roman law solution
was accepted and maintained, especially in light of the fact that the principle of
gender equality in marriage law was accepted. Dowry as a legal institution in the
modern world is disappearing, but it still has far-reaching social consequences in
some places.

Keywords: Dowry; Marriage; Inheritance; Tradition; Law.
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LA VENDETTA NELLA COMPARAZIONE TRA DUE MODELLI
STORICI DI GIUSTIZIA

Lo studio della storia dei Sardi, non ci consente di accettare la dottrina scientifica
che vede la vendetta e il banditismo avere la loro patria d’elezione in Barbagia a
partire dalla dominazione romana. Pertanto occorre riaprire il dibattito sulla
storicita di dette asserzioni. La vendetta non pud essere considerata un retaggio
appartenente alla storia dei Giudicati. Nella Sardegna giudicale la vendetta non ¢
contemplata come una procedura per ‘fare giustizia’. L’Isola ha una propria e
matura dimensione giuridica, un proprio modello processuale come motore della
giustizia pubblica. Esistono procedure giuridiche ‘codificate’ ed ¢ dunque
percorribile la via giudiziaria per ottenere giustizia. In effetti, la considerazione
della profonda alterita tra la ‘forma di governo’ giudicale (democratica-
partecipativa, caratterizzata appunto dall’istituto delle “Coronas” nelle e delle
“Ville”) e la subentrata ‘forma di governo’ feudale (elitaria-rappresentativa,
caratterizzata dall’istituto parlamentare) rende lecito ¢ perfino doveroso precisare
che la “vendetta barbaricina”, quale noi conosciamo, & il risultato non encomiabile
della degenerazione di un istituto giuridico di ambiente democratico a pratica anti-
giuridica in ambiente anti-democratico.

Parole chiave: ‘Forma di governo’; Vendetta; Banditismo; Romana; Feudale.
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YTHUIAJ OJJIYKA JIPKABHE BJIACTHU HA IIPKBEHO-IIPABHH
MMOJIOKAJ EIINCKOIIA - CJIYYAJ EIINCKOITA CKAJJAPCKOTI'
BUKTOPA MUXANJITOBHURA

VY pamy cmo ce 6aBunm xuBoToM Emuckomna Ckamapckor Bukropa Muxawmmosuha,
1 OKOJTHOCTHMa Yy KOjuMa je Kao HaJUIeKHH CPICKH emucKon uBHo U Ckaupy.
CprickoMm npkBoM U BHKapujatoM y Ckanpy ympasieao je ox 1914-1933. rogune.
OpranuzoBao je xuBOT LlpkBe M cprickor Hapona, OpuHyhn Kako 3a LPKBEHO-
MPaBHO YCTOjCTBO HA IOJPYYjy CKaJapCKOT BHKapHjaTa, Takohe u opranusyjyhu y
Kaja je mporHaH 3ajenHo 3a 300 cprckux moposuina u3 Bpake u Ckangpa. Y pany
ce aHanM3Mpajy W yTtunaju omiyke Kpasa Axmera 3orya Ha NPOrOHOCTBO
Enuckona Bukropa.

Kbyune pujeun: Enuckon Bukrop; Cpricka upka; [TpaBHu nonoxaj;

[IporonrcrBo; HapnexHocT.

THE EFFECTS OF STATE AUTHORITY DECISIONS ON LEGAL AND
ECCLESIASTICAL STATUS OF BISHOPS-THE CASE OF BISHOP OF
SKADAR VIKTOR MIHAILOVIC

In the paper, we dealt with the life of the Bishop of Skadar, Viktor Mihailovi¢, and
the circumstances in which he lived in Skadar as the competent Serbian bishop.
He managed the Serbian Church and Vicariate in Skadar from 1914-1933. He
organized the life of the Church and the Serbian people, taking care of the
ecclesiastical and legal stability in the area of the Skadar Vicariate even when he
was exiled together with 300 Serbian families from Vraka and Skadar. The paper
also analyzes the effects of King Ahmet Zogu's decision on the persecution of
Bishop Victor.

Keywords: Bishop Victor; Serbian Church; Legal position; Exile; Jurisdiction.
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3HAYAJ IERKOTI IPEITUCA 3AKOHOITPABINJIA CBETOI'A CABE

3akonompasmiio Ceetora CaBe je 30uMpka 3akOHa H TpaBWwiIa ,lI0 KOjuMa ce
ynpasieana Cprcka Llpksa W gp3aBa on 3umkor Cabopa. Ilerko 3akoHOIIpaBHIIO
nornye u3 1552 rogmne W panac ce Taj mpemuc Hanasu y apxuBy Cprcke
Axanemuje Hayke U ymetHoctu y beorpany.Kama je pykmuc ommcuBao Ceprej
Tpounku 1952 rogune omucao ra je kao gocra omrehenum.Y toky 1978 romune
U3BpLICHU CYy O30WJBHUjH PaJOBH HAa KOH3EPBALMjH OBOI Ipenuca.y OBOM paiy
ayrop ce 0aBu omucom Ilehkor 3akoHompaBmia koju je Ilehkum 3aro cTo ra je
nponHamao y [lehn Enezosuh. Ananmsupa ce 3Hauaj oBor mpemuca U moxasyje na je
OH TIPEMUCUBaH ca HemTo omreheHor opurania 6auckoM TeopuIoBoM mpenucy u3
1252 runmee.Yka3yje ce I Ha mMOCeOHOCT OBOT Tpemuca jep je y H\eMy jeauHO
HCTaKHYT WIaHAK Kora HeMa y IPYTHM IIpenucuMa a To je o ['ocnoamoj 3amoBjectu
armoctomuMa Iletpy u [laBmy o cTporoM mocTy y IBaHAaecT NeTaka KOjU je
HpenucruBay OBOT MPEIHNCA T0Ja0.

Kbyune pujeun: 3akononpasuno, npenuc, [lehka, npororpad, upksa, 3Hauaj.

THE IMPORTANCE OF THE PEC COPY OF THE CODE OF LAW OF
SAINT SAVA

The Law of Saint Sava is a collection of laws and rules that governed the Serbian
Church and the state since the Council of Zica. The law of Pe¢ dates back to 1552.
Today, that copy is in the archive of the Serbian Academy of Science and Arts in
Belgrade. When Sergej Troicki described the manuscript in 1952, he described it as
badly damaged. In 1978, more serious work was done on the conservation of this
copy. In this work, the author deals with the description of Pe¢'s legislation, which is
Pec's because it was found in Pe¢ by Elezovi¢. The significance of this copy is
analyzed and it is proved that it was copied from a somewhat damaged original close
to Theophilus' copy from 1252 Gidina. It is also pointed out the uniqueness of this
copy because it only highlights an article that is not in other copies, which is about
the Lord's command to the apostles Peter and Paul about the strict fasting on twelve
Fridays which the copyist of this copy added.

Key words: law, copy, Pe¢, protograph, church, significance.
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