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YIK/UDC 341

Prof. dr Milenko Kreca

Member of Permanent Court of Arbitration (the Hague); ex-Judge
of the International Court of Justice and European Court for
Human Rights; former member Venice Commission

SELF-CONTAINED LEGAL REGIMES AS A FORM OF

NEGATION
OF GENERAL INTERNATIONAL LAW

“Self-contained regimes”, being understood as completely
autonomous legal structures, from general international law,
undoubtedly are a form of fragmentation affecting the validity and
even existence of general international law. Between the terms “self-
contained states” and “lex specialis doctrine” a sign of equality is
often placed — which is a wrong attitude. It seems that it is as well
allowed by the Articles of State Responsibility as imposed by the
International Law Commission. The Comment to the Article 55 (lex
specialis) reads, among the other regulations, that the Article is
designed to comprise both the “strong” form of lex specialis,
including self-contained regimes, and the “week” form as a separate
contractual stipulation regulating, for instance, a specific stipulation
ruling out a restitution .

Unless there is a close relationship between these two terms, a “self-
contained regime” is a term different from a lex specialis maxim.
They are of different nature and function. The function of lex
specialis is the instrumental one, while the self-contained regime's
nature is a functional one. The second is a judicial structure, while /lex
specialis is an operational maxim in the relationship of two or more
rules of various degrees of generality.

As a maxim of the kind, /ex specialis is of a wider range — it could be
applied as an exception from the general rule, being, in this sense, the

"' The ILCs Articles on State Responsibility, Introduction, Text and Commentaries,
Introduction by J. Crawford, 2003, p. 308, Para. 5.



basis of a supposed “self-contained regime”, as well as a specification
of a general rule.
“Self-contained regimes” is a post-positivism® theory construction,
away from judicial reality, unless it takes its place in the UN
International Law Commission activities.’
It seems clear that “self-contained regimes” can only exist in a post-
positivist view of general international law that is seen as fictitious
legal discourse, denying at the same time the main formal
expressions of international law and the international community
itself as a socio-political phenomenon.
It is contrary to the elementary legal logic that a legal regime can be
completely isolated from general international law. Even regimes
that would strive for their full autonomy cannot be constituted in
any other way than through formal sources of international law, and
they can rely in their activity only on the categorical apparatus and
legal instruments of international law, as they can be interpreted and
applied on the basis of rules and principles of international law
only.
The logic is explicitly demonstrated by the European Court of
Human Rights, which has jurisdiction over matters that are usually
cited as an example of a self-contained regime. The Court notes
that:
“...principles underlying the Convention (European Convention on
Human Rights - M.K.) cannot be interpreted in a vacuum. The Court
must also take into account any relevant rules of international law
when examining the question of its jurisdiction and therefore
determine the responsibility of a state in accordance with the current
principles of international law, still remaining aware of the special
nature of the Convention as a treaty on human rights”.*
Therefore, States can in their contractual relations make contracts
beyond a single one, or more, or theoretically beyond all regulation of
international law (not including those of cogent nature), but they
cannot make contracts beyond the very system of international law.

2
See 111, 6.
* Third report on State Responsibility, YILC 1982, 11, part I, p. 24, Para 16.
4 Bankovi¢ v. Belgium and others, Decission of 12 December, 2001, Admissibility, ECHR
2001-XI1L, p. 351, para 57.
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Prof. Dr Spyridon Flogaitis

Director of the European Public Law Organization (EPLO) and
President of the Board of Directors of EPLO, Athens, Full
Professor of the Faculty of Law, University of Athens

PANDEMIC AND RECONSIDERATION OF THE ROLE
OF STATE

The pandemic had very important consequences in the
field of public law and the role of public powers worldwide. In the
last three decades, we lived the triumph of the ideas about small
state, abstentionist state, public powers which do not spend more
resources that they dispose of no matter what. The pandemic
proved that the State exists because it is needed, to guarantee the
good functioning of public services and among them those of
public health par excellence. For a period of three years, we have
evidenced the omnipresence of the State and the public powers,
struggling to fight the pandemic, to keep the public services
working, to maintain up to a certain level the income of those who
were in confinement, to preserve a minimum functioning of the
economy. The State is back and needed.
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Ipog. op Cmanko Bejamosuhi

IMpencennuk Cprckor yapykema 3a KPUBHYHOIPABHY  TEOPH]y H
TIpaKcy, mpeAceqHuK YmpaBHOr oxbopa MHctuTyTa 3a KpmMmmHomonka
U COLMOJIONIKA HCTpaxkmBama y beorpany, uman IlpeacennumiTaa
MebhynapoaHor caBesa npaBHHKa y MOCKBH

KNBOTHA CPEIVNHA U KPUBUYHOIIPABHH
NHCTPYMEHTHU 3AHITUTE
(HOPMA U ITPAKCA Y PEITYBJINIIN CPBUJN)

VY mocnenme IBe JELCHUje BpEMEHa YMjHU CMO CaBPEMEHUIIN
HUje Mald Opoj 0coOEHOCTH Koje KapakTepuiny KpHBHYHO mpaBo -
BETOBY TEOpHjy U HopMe. Mely mruMa cBe 3HaYajHHje MECTO 3ay3HMa U
jeoHa 3a KOjy ce TO Ha TPBHU IOTIIET HeOn morno pehm. To cy
KPUBUYHOIIPABHA HWHCTPYMEHTH 3alITUTE JKUBOTHe cpeguHe. O
KOJIMKOM CTEIIeHy aKTyelTHOCTH OBe MpoOJIeMaTHKe je ped HajooJbe
rOBOpE TPH YHI-CHHUHE. [IpBO, y MOCIENHbHX JBaeCeTaK TOIIHA CBE j&
BUIIC HAYYHO-CTPYYHUX PaZoBa MyOJIMKOBAaHHX HA OBY TEMY a jeIHa OJ
KapakTepuCTUKa Yy WHTEpBEHLMjaMa Yy KPHBUYHOM 3aKOHOJABCTBY
Hajseher Opoja apkaBa, ykipyuyjyhu un Penyonuky CpOwujy, je naBambe
cBe Beher 3Hauaja  KPUBUYHONPABHUM WHCTPYMEHTHMA 3allTHUTE
KMBOTHE CpEJHMHE IyTeM IIupema Opoja MHKPHUMHUHAIMja KOjUMa ce
Npy’Ka BbeHa 3allITHTa ¥ Ha OBaKaB HAuYWH M NOOLITPABAhE¢ 3aKOHOIAaBHE
Ka3HEeHe TOJIMTHKE Y OBOj 00dacTu. J[pyro, 03akomeme OATOBOPHOCTH
NpaBHUX JIMIA 32 U3BPIICHA KPUBHYHA JIeNa IITO, opel 0cTajor, Tpeda
na johe 1o MoceOHOr M3pakaja YNpaBO KOA KPUBHUYHUX JeNia MPOTHB
’KUBOTHE CpeInHe 003MPOM Ha YHILCHUILY Jla ce OHa y HajBeheM crerneHy
yrpoxasa nenatHomly He Manor Opoja mpaBHHX cyOjekata. [Ipumepa 3a
TO je 6e30poj. Tpehe, no cama je moneceno mpeko 2000 melyHapogHUX
NpaBHUX akata (YHMBEP3aJHOT W PErMOHAHOT KapakTepa) C LHJbeM
M3HallKeha aJleKBaTHUX MHCTPYMEHAaTa 3a 3aIlTHTY JHBOTHE CpellUHE
, a'y nenembpy mecenty 2021. roa. Espornicka Komucuja je ycBojuna u
Ipenmor HoBe EY JlupekTtnBe KOja Tpeba ma JONPHHECE CMAEHY
€KOJIOIIKOT KpUMUHanuTeTa. [Ipeior neduHuiie HoBa KpUBUYHA Jeja y
0BOj o0OylacTH, MOCTaB/ba MOHHMYM Ka3HE 3a HHUXOBO H3BpIICHE U
nocebaH akmeHaT cTaBjba Ha mnoBehame eQuKacHOCTH —capalbe
HaJUIOKHUX cyOjekara mpu crpoBohemy 3akona. Takohe, IIpemmor



obaBe3yje Ip)kaBe WIAHWIIC J1a YCIOCTaBe CHCTEM W Mepe momohu u
MOJIPIIIKE OHUM KOjH TIPHjaBJbYjy KpPHBHYHA Jeia M3 00JAaCTH 3alITHTE
KUBOTHE cpeanHe. OBaKO IMOCTAaBJLCH OKBHP 3aIUTHTE )KUBOTHE CEIUHE
Ipe/ICTaBJba HEe caMo Y ApkaBama wianunama EY Beh u y oHuM koje To
JOII YBEK HUCY MOCTaJIe Kao U yonmTe 100py OCHOBY 3a MOJPLIKY IpaBa
Ha JKMBOT Yy 3]paBOj )KUBOTHOj CPEIVHU C IMJbEM YMamema HEHOT
3arajuBama ca jeZlHe CTpaHe M OYyBama pecypca Koju NpHIaiajy CBUMa
yKkibyuyjyhu u reHepauuje koje monase, MITO caMmo MO ceOM TOBOPU O
3HA4ajy KOjU ce IpHaje 0BOj MpoOIeMaTuIIH.

Ananmm3a He Major Opoja MehyHapomHWX TpaBHUX akarta
ykJbydyjyan u HajHOoBHju Ilpemmor noBe EVY [lupextmBe Kao o
HaIMOHATHUX KPHBUYHHX 3aKOHOJABCTaBa YOIILUTE & THME M KPUBHYHOT
3akoHOJaBcTBa PemyOmmke CpOuje, mokasyje ma ce cBe Behm 3Hauaj
npugaje  KPUBUYHONPABHHM  HWHCTPYMEHTHMAa  3alUTHTE IKUBOTHE
cpenuHe. Buine je pasiora 3a TakaB IPUCTYI OBOj IPOOIEMATHIH C THM
na je kbyuHd Mely mHuMa unmbeHHIIA Ja je Beh MOOJAaBHO MOCTAaso
KPHUCTAJIHO jaCHO Jia c€ MepaMa MPEBCHIIUje U OPOJHUM MHCTPYMEHTHMA
NpaBHE 3aIlTHTE HEPEHNPECHBHOI KapakTepa HEMOXKe IMOCTUNH KeJbeHH
CTENIeH 3allTUTe OKUBOTHe cpenuHe. OpHOCHO, Ja W 6e3
kpuBHYHONIpaBHE 3alITUTE  HEMa MOTIYNHOCTH JKEJEHOT CTereHa
3allTUTE JKUBOTHE cpenuHe, na je KpuBuuHO mpaBo mako ultima ratio
CPEICTBO HE3a00MJIa3aH MHCTPYMEHAT 3allTHTC JKHBOTHE CEIHHE.
HapaBHo He Oe3ycioBHO. J[Ba cy mpexayciioBa Koja Mopajy OWTH
nucnymeHa ga 6u KpuBnaHo mpaBo Omito y (GMHKIH]H KEJGEHOT CTEeTIeHa
aJIeKBaTHOCTH 3allITUTE OBE YHHBEpP3aJHE BPEAHOCTH YOBEYAHCTBA
yorure. [IpBo, #a mocroje aneKBaTHE KPUBHYHOIIPABHE HOPME, HOpME
KOje OJroBapajy BpeMeHy M MPOCTOpPY Ha KOjeM ce mpumemyjy. Jpyro,
Ja ce 00e30enu aneKkBaTHA MPUMEHA TAaKBUX HOPMH-JA MO HEeH yaap
noly cBU OHHM Koje mx Kkpue. Ho, 3a pas3iauky o carjlaCHOCTH OKO OBa
JIBa  TpeAycioBa  aJeKBaTHOCTH  3alliTUTE JKUBOTHE  CpEAWHE
KPUBUYHOIIPABHUM HHCTPYMEHTHMa TUIEME Cy Kako TO 00e30equTH.
Huje manu Opoj OTBOpEeHMX NMUTamka OBOI' KapakTepa a y 3aBUCHOCTH OJ1
OJroBapa Ha HMCTa 3aBHCH W CTEIICH aJCeKBaTHOCTH KPHUBHYHOIPABHHUX
WHCTpyYMEHATa 3allTUTe XKMBOTHE CPEJMHE KOjU je jOoII YBEK JajeKo O
xemeHor. Hajoosbr Toka3 MCIPABHOCTH OBaKBE jelHE KOHCTaTaluje je
YMIbEHUI]A Ja Ce JOII yBEK IMpolLecyHpa pelaTUBHO MaiHu Opoj
KPUBHYHUX CIIydajeBa OBOT KapakTepa, /1a ce IMpOLeCyUpaHd KPUBHYHU
Clly4yajeBy IO IpaBWIy OJHOCE Ha JIaKIlla KpUBMYHA JeJa U3 OBE IpyIa
(majuemrhe KpWBWYHA Jela HE3aKOHUT JIOB, HE3aKOHWT pPHOOJIOB,



mymcka Kkpaha u yOuWjame W Mydeme IKHUBOTHIbA), Ja KPUBUYHHU
MOCTYIIIM TPajy HEONpaBOaHO AYro W Ja ce M3pHUy Oiiayke KPUBHYHE
caHkIyje (10 TMpaBIWIIy MAHUMATHE HOBYaHE Ka3HE W YCJIOBHA OCY[a).
AXo ce OBOME J10/1a M YMEbEHHILIA JIa CY CIY4ajeBH OJrOBOPHOCTH OHUX
KOjH HajBUILIE YrpokaBajy >KHMBOTHY CpEIMHY- IIPaBHUX JIMIA 3a
W3BpLICHA EKOJOIIKAa KPHBHYHA JeJla CaMO CHUMOOJHMYHM LIEJOKYITHa
pobJieMaTHKa I0aTHO 00Uja Ha CBOjOj aKTYCITHOCTH.

CTpy4YHO-KPUTHUKA aHAIN3a HABEJCHHX Kao M JPYrHX MUTamba
KPUBHUYHOIIPaBHUX MHCTPYMEHATa 3allTHTE J>KUBOTHE CpEIUHE Y
Pemry6mmmn Cp6uju nokasyje cienehe:

Ilpéo, mocMaTpaHo ca HOPMATHUBHOI AacCIEKTa IO3UTHBHO
KPUBUYHO 3aKOHOJaBCcTBO PemyOmmke CpbOuje (seH KpuBuuHHM 3aKOHUK
W JApPYrM 3aKOHCKM TEKCTOBH KOjH Kao CIOPEAHO KPHBHYHO
3aKOHOJABCTBO NpeABUhajy KpUBHYHA Jiea KOjUM Ce IUTHTH JKUBOTHA
CpelHa) y CarJIaCHOCTH j€ ca PEJCBaHTHUM MeljyHapOJHHM IpaBHUM
CTaHAapJyMa U3 OBe OO0JACTM M Kao TaKBO IPEICTaB/ba aJeKBATHY
HOPMAaTHBHY OCHOBY 3a JXGJb€HHM CTENEeH KPHUBUYHOIIPABHE 3allTUTE
KMBOTHE CPEIMHE;

/Jpyeo, kana je ped o KpuBMYHOM mHpaBy Kao HHCTPYMEHTY
3allTUTE >KUBOTHE CPEIMHE YOIILITE NPUCYTaH je HEe MajH pPacKopak
n3mely Hopme u mpakce. .KpuBuyHONpaBHE HOPME OBOT' KapakTepa jour
YBeK HeMajy aJeKBaTHy IpHMeHy. Ilpomecympa ce MO TpaBHIy
peraTHBHO Manu Opoj KpHBHYHHMX Cily4yajeBa OBOT Kapakrepa a
NPOLECYUPaHN KPUBHUYHH CIIy4ajeBH C€ YrIaBHOM OJHOCE Ha JIaKIla
KpPHMBHYHA JieNia U3 OBe Tpyne (Hajuenihe KpUBUYHA JeNa HE3aKOHHMT JIOB,
HE3aKOHHUT pHOOJIOB, MIyMcKa Kpaha U yOumjame U Myderme KHBOTHA),
KPUBHUYHHU TOCTYIIM Tpajy HEONpaBJaHO Iyro M HM3pUuy ce OJaxe
KpUBHYHE caHKuyje (Hajuemrhe MUHUMaHE HOBUaHE Ka3He U yCJOBHA
ocyna). Y3 0Bo, Ty je U YHICHHUIA JIa CY CJIy4ajeBU OJrOBOPHOCTH OHUX
KOjH KpO3 CBOj JIEJAaTHOCT HajBUIIE YIPOXKaBajy >XMBOTHY CPEIHHY-
NpaBHUX JIMI@ 32 M3BpIIEHa EKOJIOIIKa KPHBHYHA JleJla CcaMo
CUMOOJIMYHU-CKOPO J1a UX HeMa.

Y muiby [OCTH3ama MOTPEOHOr CTENeHa aJeKBaTHOCTH
KPUBHYHOIIPAaBHUX HOPMHM Ha TIOJbY 3allTUTE >KUBOTHE CpEIUHE
HEONXOJHO j€ YCarJJaCHTH HOPMY M IPakCy- HEOIIXOJIHO je Ja CBH
cyOjekTn  ykibydyjyhm W mpaBHa JmIa, OAroBapajy 3a H3BpIICHA
KpPHBHYHA JeJla OBOI' KapakTepa, Ja U3peucHe KpUBHYHE CaHKIHje Oy1y
aJleKBaTHE , KPUBMYHU IOCTYNIM €()UKACHU a M3BECHOCT KaXKibaBamba
300T M3BPLICHUX SKOJIOUIKMX KPUBHYHUX JIej1a OMIITEIPUCYTHA;



Tpehe, 'y 1umBYy IKEJBEHOT  CTEIEHA a/IeKBaTHCTH
KPUBHYHOIIPAaBHUX HOPMH Kao WHCTPyMEHaTa 3aIlTHTE >KHBOTHE
CpeauHe HeommxoaHo je obe3bemutu Behm cremen mehycoOHe capanme
cybjekata  OTKpUBama, JOKa3uBama, Ipollecyupama U Ipecyhema
€KOJIOIIKMX KPUBUYHHX JIeTIa;

Yemepmo, CBeCT O HEONXOJHOCTH KPHBHYHOIIPABHHUX
WHCTpyYMEHATa 3aIlTHTE KUBOTHE CPEIUHE K0 M CBECT O HEOIIXOJHOCTH
3allITUTE J>KUBOTHE CpeluHe yommrte notpeOHo je moauhum Ha Behu
CTETICH;

Ilemo, cienn(UIHOCT OTKPHBAkA, I0OKa3UBamka, IPOIECYNpPaha
n mpecyhema EKOJIOIIKNX KPUBMYHMX JIela 3axTeBa Kako
MYJITUANCIMIUIMHAPHU MIPHUCTYI TAaKO U ITOCEI0BAE MIOCEOHNX 3HAMBA U3
0Be 00JIaCTH 1 TOME je HEOTIOXOJHO ITOCBETHTH Behn CTETIeH MaXxkbe.
Kibyune peuun: JKusotHa cpenuna; Kpusnuno npaso; KpuBuuna nena;

Ultima ratio; Ka3znena monmutuka; Cect; [IpeBernuja;
Edukachoct; KpuBnuna cankuuja; Y CIOBHA OCyZa;
HoBuana «kasna; IlpaBHo umine; Exkomnomku
KPUMUHAIIATET.
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baepeesa Enena I'ennaduesna

JlokTop topuandecKux HayK, mpodeccop,

[Ipodeccop Gunancosoro ynuBepcureTa npu lIpaButenscTee
Poccutickoi @enepanuu

BJIMAHHUE TEHAEHIIAN YBEJTUYEHUA
IOPUINYECKHUX HOPM HA ITIPABOBOU HUT'NJIU3M N
ICUXOIMOIMOHAJIBHOE COCTOSIHUE JIIOJEN

AHanu3upyercsi  omacHas ~ TEHACHLIMH  YBEJITUUCHHS
IOPUIMYECKUX HOPM, OKAa3bIBAIOIIMX HETaTUBHOE BIMSHUE HE
TOJIbKO Ha IPABOCO3HAHUE Tpak[aH, MPOSBIEHHUS IPaBOBOTO
HUTUIIU3MA, HO ¥ Ha UX TICUX03MOIIMOHAIIBHOE COCTOSHHE.

Kpusuc MHUpOBOTO MPaBOMOPSIKA, «OTTOJKHYBIIMCE» OT
HOBBIX yCHOBI/Iﬁ KUBHCACATCIIBHOCTH B ICPUOA MAHAECMUHN U IIOCT-
MaHAEMUWHBIA TIEPUOM, TPHUOOPEN KaTacTpo(UUecKuil MacmrTad
CErofHs.

Jlo HemaBHEro BpeMEHHM HaM Ka3aJoCh, YTO OECKOHEYHO
MPUHUMAEMbIC HOPMATHUBHO-TIPABOBBIC aKThl yOeperyr Hac OT
xaoca. OIHaKoO He 3aMEeTHIIH, YTO HapsALy C 3TOM TeHIEHIMEH, MBI
CTalld yYTpPadyuBaTh HEOOXOIUMOCTh WPHUHATHUS, CIEIOBAHUS H
nepeiayu CAeIyIoIIeMy MTOKOJICHUIO 0a30BBIX OOIIECUYEIIOBEUSCKUX
HeHHoCcTel. 3a0blIM, YTO UMEHHO OHH, 110 MHEHUIO (HIOCO(OB,
opuctoB oT JpeBHel I'pennn 10 CErogHSAMIHUX JHEH U JIeKaT B
OCHOBE OOJBIIMHCTBA HOPM ITO3UTHBHOTO TpaBa. M ceromHs MsI
CTOJIKHYJIUCh C MPOOJIeMOil HEUCIIOIHECHUS M UX, MO3BOJISIS cele
HapylIaTh 3aKOHOAATENHHO 3aKPEIUICHHBIE MPEANNCaHus, Kak Ha
HaI[MOHAIBHOM, TaK U Ha MEeXKAYHAPOIHOM YPOBHE.

B Takoil cuTyauuu 3aKOHOJATENM PEIIMIU, YTO MPUIIEI
«HX 3BE3JIHBIA Yacy» W MPUHSUIUCH PETJIAMEHTHUPOBATh BCE CQephI
Hamied xu3Hu. HanomHio... ¢ NOpUHYJIWTENbHOW CHJIOW OT
rocynapctBa. B Poccum, Hanpumep, 3¢¢eKkTHBHOCTH pPabOTHI
BBICILIETO 3aKOHOJIATEILHOTO OpraHa O4eBUIHA.



Eme 5 ner ToMy Hazan YIOJHOMOYEHHBIM MO IpaBaM
yenoBeka B PO TatesHa MockanpkoBa Nnpu3Haia, 4yTo "MpaBoBOM
HUTUIU3M" TpaXJaH SBISETCd OJHOM U3 CaMbIX CEpPbE3HBIX
po0JIeM POCCUICKOTO O0IIecTBa. 3a MOCIeIHNE TOABI CUTYaIUs
JMIIb YXyAIIKIach (IPUMEpPhI IEpUOIa MaHAEMHUH, CETOIHS).

Myzapele ke KHTalllbl YX€ HE OJHO ThICSYENIeTUe
NpeaynpekIaoT: «He Jail BaM bor XuTh B 5MOXY MepeMeH...».
CeromHss MBI B TMOJNHOH Mepe omIylmaeM Ha ceOe TpaBOTy HUX
MBICIM: Hall MO3T HE YCIEBAaeT O3HAKOMHUTbCA U IPHUHATH
3aKOHOJATEJIbHBIE HOBEIUIBl. A B YCIOBHAX «HEPaOOTAIOIINX»
COIIMOKYJIBTYPHBIX HOPM, ImpaBuJia IIOBEACHUA OCTaro0TCA
HESICHBIMH, YEJIOBEKOM OBJIAZEBACT GpycTpaLusi, CTpax, CO3HAHUE
TEpsieT OPUEHTHUPHI B XKU3HM, OPraHU3M OTKAa3bIBaeTCsl paboTaTh
0e3 cOoeB. UpesMepHble TepeKMBaHHMS YW BOJHEHHs deIOBEKa,
oOpallleHHbIE BO BHYTPb Ce0sl, PUBOJAT K IMCUXOCOMATUYCCKUM
pacctpoiictBam. Ilo manneiMm BO3, B mupe eme B 2020 romy
NICUXUYECKUE PacCTpOMcTBA BOLLIM B MEPBYIO  IATEPKY
3a00JIeBaHUH, BEAYIIUX K IMOTEpPE TPYAOCHOCOOHOCTH: TPYIHO
cebe TpencTaBUTh KakoBa OymeT «apMusi HETPYAOCIOCOOHBIX» B
pa3sbix crpaHax B 2023-2024 rogax.

A ecnu mpenocrepexenue IlmaToHa « BHXKY OJH3KYIO
rubelb TOro TOCy/IapcTBa, I 3aKOH HE UMEET CHIIBI U HAXOJIUTCS
MOoJ YbEW-TMO0O BJIACTBIO» PACCMOTPETh B OOIICIUIAHETAPHOM
MaciTabe, TO OCTpOTa IMOCTABICHHON MpPOOJEMbl CTAHET elle
OYEBUTHEN.

10



YIAK/UDC 347.77/.78:004.738.5

Prof. dr Péter Mezei
Professor of Law, University of Szeged, Hungary
Adjunct professor (dosentti), University of Turku, Finland

ALL THAT GLITTERS IS NOT GOLD - AN EMPIRICAL
REVIEW OF ARICLE 17 OF THE EUROPEAN UNION’S
COPYRIGHT IN THE DIGITAL MARKET DIRECTIVE

The European Union’s (EU) copyright liability regime for
the use of subject matters in the online environment has been in
motion for two decades. Based on the EU directives of the
Millennium, the Court of Justice of the European Union has
developed platforms’ direct liability for certain end-user activities.
This, coupled with the growing streaming ecosystem prompted the
EU to introduce the Copyright in the Digital Single Market
(CDSM) Directive in 2019. Article 17 of it obliges online content-
sharing service providers (OCSSPs; practically hosting platforms)
to authorize end-user uploads, and subjects them to liability in the
lack of authorization or the prompt removal of illegal contents.
Article 17 is the cornerstone of the EU’s digital copyright reform,
but its practical effectiveness is far from certain. This is what our
research team has empirically tested within the frames of the EU-
funded reCreating Europe project (grant no. 870626). First, we
checked how selected Member States have regulated platform
liability preceding the CDSM Directive and how they
implemented Article 17. Second, we analysed how selected
platforms, including many OCSSPs, regulate end-users’ activities
by their end-user licence agreements (EULAs). Our findings are
clear: while the reform was both timely and necessary, its
effectiveness is questionable due to the Member States’ diverging
implementation strategies and platforms’ strategically silent or
shady EULAs.
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The presentation will be structured as follows. First, it
summarizes how EU copyright norms and case law laid down the
road to direct copyright liability of platforms for end-user uploads.

Second, it introduces the key elements of Article 17 of the
CDSM Directive. The key elements of the paper are the key
findings of our empirical research on the national implementation
of the new regime in ten selected EU Member States and on the
qualitative analysis of selected platforms’ (including OCSSPs’)
EULAs regarding end-user freedoms (“user rights” in the current
EU copyright law) codified by Article 17(7) on certain exceptions
and limitations, and Article 17(9) on end-users’ informational
rights and a new complaint-and-redress mechanism.
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JABHOIIPABHA CEKIIMJA 1/
PUBLIC LAW SECTION 1

YCTABHO ITPABO /
CONSTITUTIONAL LAW
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YIK/UDC 321.7:316.774
616.98:578.834
Ipog. op Josuya Tpkyma, pedosHu npogecop y neusuju
[IpaBHu dpaxynrer YHuBep3utera y beorpany
MEANJU N JEMOKPATHUJA
Y 1OBA MTAHAEMHUJE KOPOHABUPYCA
KoBupa-19 renepucao je He camo IMIOOAJIHY KpHU3y jaBHOT 31paBiba U
exoHomuje, Beh u wMemuja W momuTHYKMX cuctema. llpenmer
UCTpaXXMBama Cy KpH3a MeAWja M JeMOKpaTHje y yCIOBHMA MaHAEeMHUje
KOpPOHaBHpYCa, y YHjUM OKBHUpPMMAa HACTajy OCHOBH 3a OIpaHHYEHa
mpaBa u cioboa JoBeka u rpahannHa. Llwb pana je aHamm3e JUHAMHUKE
pa3Boja MaHAEMHje KOPOHABHpYCa Ca CTAHOBHIITA FHCHOI YTHIIaja Ha
MaHUIYJalHjy MeIHjUMa M KpU3Y JEMOKPATCKUX HHCTUTYLH]a.
HcrpaxxuBarma U ca3Hamba NOCICIBUX TOJMHA CY TI0Ka3ana 1a CMO YIILIH
y nmoba HOBe, BHPTYCIHE WHAYCTpHjajH3aldje, Koja ¥Ma MHOTO
afniCTpakTHUje TMpeaMmere ,,00pane” — Hamry (IOJ)CBECT, HAaroHe U
motpebe. Peu je o umdycmpuju ceecmu, Koja MPOU3BOIU U OOJHKYje
HaIlly CBECT M KOJY Y YCJIIOBHMA ITaH/IEMHj€ YCIICIIHO OCTBApYjy MAacCOBHH
MeJWji, WHTEpHET, OHJIajH o0pa3oBame, HayKa, YMETHOCT, KOJH CY
TIONIPUMMIIM WHITYCTPH]CKH, CepHjaiHu Kapakrep. [lannemMuja KopoHe je
jacHO yka3zaja J1a Cy OHH CTaB/beHH y (YHKIMjy 3allTHTe HHTEpeca
Bianajyhe mocioBHO-(pUHAHCH]CKE €IUTE CBETA U MOKYIIaja 1a CauyBajy
cBOjy Moh u OoraTcTBO.
VY gapyrom peny, NpeIMET HCTPaXKHBaWma je YTUIAj NaHAeMHUje Ha
JIEMOKpAaTHjy M AEMOKpAaTcKe mpouece. AyTop ykasyje Ha passidduTe
(bakTope KOjU Cy pe3yNTHpalId KpH3OM JIHOEpaTHO-AEMOKPATCKIX
MHCTUTYLHja. Jep, MJIaHeTapHO YHUBEP3alM30Bambe 3aMajHOr MOjena
LUBHJIM3ALH]€ [T0Ka3aJ0 C€ KOHTPAINPOAYKTHBHUM — JIOBEIIO je JI0 KpHu3e
U JIeBaJBHpama JHOCPATHO-IEMOKPATCKUX MPHHIUIA © Tpujymda
TOTAJUTAPHE M KOJOHHUjalHe aeMokpatHje. DyKyjaMHHA KpUIATHIA O
»Kpajy wucropuje mobuia je CBOj TparMyHu emWIor y ,,Kpajy
nemokparuje”. Kopona-19 u cimuHe nanjgeMuje cy ce Iokasaje Kao
Ba)XHA IMOJNyra CTpaTerdje HOBOI TOTAJIMTapU3Ma — MOCT u3Mely
ayTopuTapu3Ma, KOju OrpaHH4aBa clI0001y, M TOTAIMTapH3Ma, KOjU je
ykuga. Tume ce yTHpe HyT Ka YCIHOHY HOBOI TOTaJINTapH3Ma |
orpaHuYaBame cI000e M JbYICKHX IIpaBa.
Kmbyune peun: Ilannemuja xoBunma-19; Orpannueme mnpasa; Macwme-
aju; Manunynamuja csemthy; Kpusza nemokparuje;
HoBu ToTanurapuzam.
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VIIK/UDC 342.2(497.6)
342.4(497.6)

Ilpog. Op Mune [{muuuh, pedosnu npogecop y nenzuju
[IpaBau axynrer YauBep3uteta y bamoj Jlymm

MAPI'MHAJIMJE O CTBAPABY U TYMAYEBY CJIOBA
N JYXA BUTHUX YCTABHUX U TIPABHUX HOPMU Y
BOCHMU U XEPIIEI'OBUHH

bochna u XepueroBuHa kao JOp)kaBa sui generis, ca
ceun(UIHUM U TUTYPaTHUM YCTaBHUM, IPAaBHUM U MOJUTHYKAM
cucTeMnMa, ca OpojHHM MeljyHapOIHOTPaBHUM MHCTPYMEHTHMA,
W HAKOH BHIIE OJ [IBUje M MO JCleHHje, jOoIl YBHUjEeK ce
KOHCTUTYHUIIC.

AyTop y OBOM pajy yka3yje aa 300T ,,... TP HAITMOHAITHO
Mo/ijeJbeHe U CYNpOTCTaBJbeHe 'Kynrype cjehama', Huje moryhe
W3TPAJIUTH jeIMHCTBEHY MOJUTHUYKY KYITYpy Ha Ko0joj Oum Owmia
HagorpalheHa 3ajemHudka apxkaa”. CTora Cy W Jajke Beoma
CHa)XHO CYNPOTCTaBJbEHH IPHUCTYIH He camo yHyTap buX, Beh n
y HENOCPEJHOM OKpPYKEHY, Ka0 M MHOI'O IIUpEe, Ha TI00aTHOM
HUBOY. YMjeCTO HaJlaxema ,Mjepe 3a CBe“, Ha CIEHH Cy
pa3NMUUTH  TPHUCTYNHM  CTBapalby W TyMauewy  HEHE
yCTaBHOMNPaBHE TMpHpojJe, OOIHMKa Ap)KaBHOT M JPYIITBEHOT
ypehema o demy je, 00jeKTUBHO, HEONMXOAHO YTBPAUTH CTBAPHO
CTame M NMOCTHNM CarjacHOCT C IMJbeM CTBapama KOHAYHOT, 3a
CBE NPHUXBATIHHBOT, IPOBOUBHBOT U OJPKUBOT YCTABHOIIPABHOT
Mojienia bocHe m XepleropuHe Kao cioXKeHe JAp)KaBe, OJHOCHO
npkapHe 3ajenHune. [Ipum ToMe, HE TOCTOjU 3ajeTHUYKH
MOJUTHYKH HJCHTHTET, 3 BEOMA j€ BUIJbUB CTHHYKH, KYJITYPHH,
HAIIMOHATTHA U WJICOJIONIKY aHTAaroHW3aM M CTallHa JuieMa Xohe
T 1 J10 KaJia he oBa JjpkaBa OICTaTH.

VY okBUpYy aHaJIN3e, KAKO CTATHKE TaKO M JUHAMHKE OBOT
JMjenia ycTaBHE MaTepHje, ayTop HAacTOju OJIrOBOPHTH Ja JIK
MOXe, OTHOCHO 10 kana he YcraB buX yxuBatu morpeban ayTo-
pUTET U IUTHUTET KOJ OHHX Koju he 1a ra Tymaue u npumjemyjy.
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W y ¢popmaHOM U y MaTepHjaTHOM CMICITY, YCTaB CBaKe
3eMJbe Tpeba Ja OyAe mpaBHA OCHOBA 3a CTBAapame HEHOT MpaBa,
Te na oapehyje ko he To mpaBo cTBapaTH, Ha KOjU HAYMH, ¥ KOjOj
¢dbopmu, ca kojum momamajem. To, mehyTum HHje cioydaj ca
YcraBom buX. [lomaTtHo, aprkaBa HE MOXKE UMATH ‘‘CBOje” TPaBO,
aKo YCTaBOM HHUCY VyTBpeHEe OCHOBE HEHE OpraHusalmje,
CTPYKType W (YHKIHOHHCama. VcTOBpeMeHO, ca TEOPHjCKOT |
EMIIMPHjCKOT INICAMINTA, [IOIITOBATH YCTaB 3HAYM JAOHH]ETH I'a 110
cBeMy BajbaHo U ‘“‘ctpaxaputu’ (H. Kelsen) “Hag mweroBom
MPUMjEHOM U HErOBOM CYJOWHOM U TPYAMTH C€ Jla yCTaB Tpaje
JIOCTOJHO CBOME 3Ha4ajy” .

Wsrpagma u (QyHKIMOHUCAKE YCTABHOT M IPABHOT
crcTeMa MoJpa3yMHjeBa HOPMAaTUBHONPABHY pedopMy, ¢ IHIbEM
yCIIOCTaB/bathba KOH3UCTEHTHOI, MOTIYHOI W  KOXEPEHTHOT
MIPaBHOT CHCTEMa KOjU AP>KaBHU M APYLITBEHH IOPEAaK UYMHHU
CTaOMITHNM, a rpalaHe 3amTHNEHNM Y OCTBapUBaby OBUX MpaBa U
ciobona. To je HEOMXOJHO MOTOTOBO M3 pa3jora MITO “IpaBo HE
HaCTaje HajeHOM, Beh ce OHO CTBapa CHCTEMATCKH, TOCTENEHO U
HEIPEeKUIHO .

Takohe, y buX je eBHAEGHTHO OJACYCTBO TIOCTOjama
MOJUTUYKOI MIEHTUTETa M ‘“‘ycraBHOr marpuotusma’  (J.
Xabepmac), pacKkos y HallMOHAJIHUM U MOJUTUYKHM KOpIlycHMa U
OpWjeHTalMjaMa, HarjamieHa yjora eTHHYKE KOMIIOHEHTE Y
mpolecuma MepcoHate, PYIITBEHE U COLIMjalIHe HHTErpaLyje.

».. CrOra je wusrpagma omnhe MNOPHUBPKEHOCTH HOBOj
0OCaHCKOXEpIIEroBaukoj] JApxaBu Moryha caM0o TOTIYHHM
MOIITOBakbEM 3aCeOHUX UJICHTUTETA, a HE IhXOBUM HOTHPAmHEM U
notuckuBameM.” (M. Kacamosuh).

Kibyune pujeun: bocHa u XepiieropuHa u meH YCTaBHOIIPaBHU
mojen; dpxxaBa; EHTuTeTH; YCTaBHU, NpaBHU
U TOJIMTHYKA  CHUCTEM M [OpenaK;
Koncrutynuonanuzauuja; KonctutyTuBHOCT
Hapona u ,,octanu’‘; Jbyacka mpasa u ciiodoe.
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Dr. Giulia Aravantinou Leonidi

Resident Faculty Lecturer in Comparative and European Public Law
of the ELGS (European Law and Governance School of EPLO)
Professor of the Master degree for Assembly officers-Mario Galizia
(University of Rome La Sapienza)

Scholar of the Alexander S. Onassis Public Benefit Foundation

THE CRISIS OF AMERICAN DEMOCRACY AND THE
“IMPERFECT” CONSTITUTION. CONSTITUTIONAL
FLAWS AND LEGAL CHALLENGES OF THE POST-TRUMP
ERA.

The crisis of American democracy has been debated for
some time now. A crisis with deep roots and to which various factors
contribute from the polarization of the political system to the
problematic institutional relations not favored by what some consider
an "imperfect” Constitution.

This contribution deals in particular with the time period
marked by the presidencies of Donald Trump and Joe Biden, isolating
and examining the elements that characterized the two experiences on
the juridical-political level in order to trace through them the
evolution of the legal system, the changes adopted and the effects that
have been registered on the system of government and on US
democracy as a whole.

Political polarization is nothing but one of the elements
which have contributed in time to the dysfunction of the American
political and institutional system. It will be duly taken into account,
along with a shift in Executive/Legislative power balance, the
complicated relations between the state and the federal level, the
threats to the voting rights, the crisis of race relations and last but not
least the role taken up by the US Supreme Court in its new
composition and ideological leanings.

Keywords: Crisis-Democracy; United States; Imperfect Constitution.
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YJAK/UDC 305-055.1/.2
342.722-055.1/.2

Valentina Rita Scotti, Ph.D.
Associate Professor in Comparative Public Law, European Law
and Governance School of the European Public Law Organization

GENDER AND SEX. CONSTITUTIONAL
INTERPRETATION OF A CONTROVERSIAL TOPIC

Most of the European Constitutions protect gender
equality according to general provisions on equality and on the
prohibition of sex-based discrimination that have often allowed
the outliving of the ordinary legislation perpetrating a patriarchal
legal approach marginalizing women and subjugating them to men
in several fields (i.e. family law, criminal law). All along XX
century, and moreover after the II World War, Constitutional
Courts increasingly had the opportunity to emerge as a pillar
institution in the struggle for the full respect of gender equality by
declaring the unconstitutionality of the provisions violating this
principle and carefully erasing from the system the apparently
neutral provisions covering gender-based violations. This
contribution has also allowed to create an international standard
for gender equality, progressively supported by international
declarations and conventions.

Nevertheless, in recent years, the concept of gender
equality in itself has been at center of a huge debate and several
political actors have started questioning the so-called ‘gender
doctrine’, considering it as a way for discarding the vision of the
traditional family, which also founds its protection in several
constitutional provisions. Constitutional Courts, therefore, have
had to adjudicate on cases concerning the principle of gender
equality taking into consideration this perspective as well.

After an introduction addressing the topic and providing
definitions useful for setting the framework of the discussion, the
proposed contribution is divided into two parts. Part I analyses the
affirmation of the concept of gender equality thanks to the activity
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of constitutional and supranational Courts. Part II deals with the
theories challenging gender equality and provides for an overview
of the most recent cases in which Courts have rejected the ‘gender
doctrine’ in name of the protection of the traditional family and
the values connected to it. Final remarks discuss whether this
alternative vision of the principle of equality can be considered
consistent with the international standards of equality and of
gender equality. and provides some hints in the light of the more
general theory of human rights protection.
Key words: Gender; Sex; Constitutional Courts; Constitutional
Interpretation; Fundamental Principles of the
Constitution; Principle of Equality.
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Dr. Eugenia Kopsidi
Resident Lecturer, European Law and Governance School

THE COVID-19 PANDEMIC: UN UNPRECEDENTED
CHALLENGE TO FUNDAMENTAL RIGHTS

The recent COVID-19 pandemic has reached crisis proportions
dramatically restricting an important number of fundamental rights.
Freedom of movement, freedom of assembly and freedom of religion are
only some of the human rights which in many countries of the European
Union have been restricted to an unprecedented extent. The restrictive
measures taken by the governments were adopted in the name of public
interest which in this case was identified with the right to health. The
latter has thus become a «super-right» whose preventive protection has
practically led to the suspension of basic fundamental rights. Although at
the institutional level these restrictions questioned some of the most
fundamental constitutional principles, the constitutionality of the
measures — when and where it was challenged — constituted a rather
secondary issue in relation to their effectivity.

In addition, in the majority of the EU member-states the response to
the coronavirus pandemic was given through states of emergency. As it
is usually the case in times of crisis, the executive power substituted the
legislative by adopting acts with the force of law without the approval of
the Parliaments. Some governments have even exercised their right to
temporarily derogate from their obligations enshrined in the European
Convention of Human Rights, according to article 15 of the Convention.
From a constitutional point of view, the restrictive measures were
initially justified because they were imposed temporarily even though in
some cases there have been strong objections with regard to the
observance of the proportionality principle.

Most of the measures adopted during the coronavirus period have
come to an end. However, it seems that the pandemic has left its mark
since some changes such as the use of new technological applications at
workplaces or in schools have been consolidated, giving rise to new
issues regarding the protection of fundamental rights.

Key words: Pandemic; Fundamental rights; Constitutional principles;
State of emergency.
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Dr. Panagiotis Doudonis
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HAS TECHNOLOGY WEAKENED PARLIAMENTARY
LEGITIMACY?

Technology is not a priori a delegitimizing factor for
democracy. On the contrary, it is a prerequisite for growth and
thus can help democracy flourish. Nevertheless, when we speak
about democracy we mean representative democracy which is
based on a very specific set of values, with the most important
being that of coexistence of political actors who are held
responsible for their actions. Parliament is the cornerstone of this
representative democracy system.

Internet, social media and digital platforms in general are the
products of modern technological advancements which have
caused a revolution in human communication. They have also
played an important part in a couple of real-world revolutions, like
the Arab Spring. Nevertheless, they have severe repercussions for
representative democracies and their functioning. Technology
threatens to alter the fundamental elements of democracy both
through the procedure it uses and the message it conveys.

Since modern technologies and platforms enable the virtual
presence of a great number of citizens in a digital platform, we
should keep in mind that representative democracy is not only
more feasible but also preferable to direct democracy, since it is a
polity where political opponents are obliged to coexist and
dangerous divisions in the society are avoided. This element is
particularly important as a response to populist movements who
are organized through social media and ask for the replacement of
Parliaments by direct democracy and its ‘assemblies’.

At the same time, social media platforms are based on a
wrong business model, focused on the increase of their use as well
as targeted custom-made advertising, which has given rise to
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polarization of political views. It is thus of paramount importance
to regulate the relevant areas before it is late for our democracies
and their representative institutions. The legal framework should
focus on the accountability of internet and social media giants to
regulatory authorities as well as responsibility for their policies.

At the end of the day, we should always keep in mind that
Max Weber in his famous “Politik als Beruf” (Politics as a
Vocation) draws a distinction between the ethics or responsibility
and the ethics of conviction. According to the ethics of
conviction, a view is expressed based on absolute ends and
regardless of the consequences of the action proposed. Public
debate in social media (even if it is not a product of foreign
intervention or of the profiling of users) is overly influenced by
the discourse of conviction, without taking into consideration the
repercussions the implementation of certain views has on real life.
The only way to change that is through bringing out this parameter
in public discourse as well as underlying the importance of the
responsibility values associated with our representative
democracy.
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Ilpogh. op Jlapxo Cumosuh
KprMHHAITMCTHIKO-TIONUIN]CKY YHUBEP3HUTET, beorpa

YCTABHO PE/IU3BAJHUPAILE ITPABOCYJHOI'
CABETA 'Y PEIIYBJIMIIU CPBUJHU

[Ipemaa, koMmapaTWBHO TIOCMAaTpaHO, HHj€ OCTBAPHO
pe3ynTaTe HU MPHOJIMKHO OYEKWBAHUM Y Torjeny o0e30ehnBama
HE3aBUCHOCTH CYJICTBA, MOJICI CHAKHOT MPABOCYIHOI CaBeTa
MocTao je Mozed Kora, 0e3 KpUTHYKE 3aJpIIKe, MTPOMOBHIILY
€BpOIICKe WHCTUTyIMje. HanMe, on mpkaBa Koje Cy y TpOIECy
MpHUIpYXKUBakba EBPONCKOj yHHjH O4YeKyje Cce Ja YyCTaHOBE
MPaBOCYHU CaBET YWjU j€ OCHOBHHU 3ajaTak o0e30ehuBame
HE3aBUCHOCTU cynacTBa. bynyhm na o6e3beljyje BHCOK cTeneH
CaMOyIIpaBJbamba, MOJPIIKY TOM MOJETY NPYXKajy MpeACTaBHUIN
CyIcke BiacT. Taj Mojaen A00Mja CHaXXHY MOAPIIKY M3 cdepe
HayKke, a YyjelHO W OJ CTpaHe HEBIAJUHUX OpraHu3alyja.
KoHCTHTYIIHOHANIN30Bake CHAXKHOT ITPABOCYTHOT CaBeTa MOCTAJIO
je cuMOO0IT HarpeTKa U JEeMOKpPaTH30Barba JApiKaBe.

CpOuja je mpenBuieia yCTaBHAa pelickha Koja HUCY
eMTMMUHHCAlIa KaHaJle 3a TIOJIMTUYKH yTHIAj Ha paBocyhe. Otyna,
oIMax rocie JoHomewka YcraBa 2006. roguHe OWIIo je jacHO Ja
he CpOuja Mopatu Ja MPOMEHH CBOj YCTaB y JeNy O mpaBocyhy
YKOJMKO CBOjy OynyhHOCT JKelnm Ja BeXe 3a eBpOIICKE
uHTETpaImoHe npouece. [Ipemaa ce Taj npornec Hje oxBHjao Op30
W jJeTHOCTaBHO, YCTaBHM aMaHJIMaHH KOjU KOHCTHTYHWIIY
yHanpeleHn MoJen CyJICKOT caBeTa ycBojeHH cy 2022. romuHe.
MebhyTum, OHO IITO je KAPAKTEPHUCTUYHO 33 YCTaBHO MOJIEIHPAHE
HOBOT' CYJICKOT' CaBE€Ta, jeCTe UMIbEHHIA /1a je TIPOMEHY yCTaBa y
nenny o npaBocyljy CpOuja 3acHOBajIa HCKJbYYHBO Ha allCTPaKTHO]
KpUTHIM YCTaBHUX peniema u3 2006. roguHe U Ha Ipernopykama
Benenujancke  KoMucHje Ja jeé  HEONXOAHO  JOCJIETHO
KOHIIMITUPATH €BPOIICKU MOJIEN CYJICKOT caBeta. be3 003upa Ha To
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ITO C€ yCTaB MPUMEHHUBA0 NPUOMMKHO 15 romwHa, HUje OMITO
aHanmM3e Koja Ou Tpebano 1a yTBpAU olieHy pada Bucokor caBeta
CyAcTBa. Y ciyd4ajy Jia je paja TOT Tesla OLCHEH HEeraTUBHO, OHJA
je cinenehm xopak Tpebao na Oyae uaeHTH(UKOBAmHE paziora Tor
Heycriexa, a 0 Tora Huje mouuio. OTyaa, YMHH ce Ja yCTaBHA
pebopma y CpOuju Hehe noHern yHampeheme HE3aBUCHOCTH
cynctBa, Oymyhn na HEUCY yTBphEeHHM OCHOBHH KaHAIH FHETOBE
nonmtu3amyje. HesamoBospaBajyhn creneH He3aBUCHOCTH CYICTBA
HECYMILHBO HHje Mocieauna ciabocTH yCTaBHOT OKBHPA CyICKOT
caBera, Beh cy pasno3u pameko ayospu. MrHopucame THX
KJBYYHHX paziora camo 3Hauu na je CpOuja m mopen ycTaBHUX
pedopMu mojeAHaKo AaleKo Off HE3aBUCHOCTH CYJCTBA Kao IITO
je To OuIa v mpe \bHX.

Kibyune peun: YcraB; YcraBHe mpomene; Pemybmuka CpOwuja;

IIpaBocynHu caBet; Bucoku caBeT cyacTsa.
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Ilpogh. op Cnobooan I1. Oprosuh
[Ipaau daxynrer Yausepsutera y HoBom Camy

ITPOMEHA ITOJIOKAJA JABHOI' TY KNJIAIITBA I10
AMAH/IMAHUMA U3 2022. TOJUHE HA YCTAB
CPBUJE

Hakon nmenenmje m mo YcraB CpOuje je mo mpBH IMyT
MpPOMEHEH aMaHIMaHuMa KOju Cy JOoHeTH modeTkom 2022.
roguHe. [lo mpennory Brnane y peBH3MOHOM MOCTYINKY KOJH je
YKIBYYHO U pedepeHayM M3MEmEHe Cy U3BOpHE olipende Koje ce
omHoce Ha mpaBocyhe. Kako je HaBegeHO y WHUIMjaTHBH
(mpemnory) Bmage, unib koju je Tpebano moctuhu mpomeHama
YcraBa jecte moOoJbllIakhe MPHHIMIIA HE3aBHCHOCTH CYACTBA U
CaMOCTAJTHOCTH jaBHOT TY>KHJIAILITBA.

Amanamann Ha YcraB OOyXBaTWIM Cy CBE YyCTaBHE
onpenode koje ce Tuuy npasocyha. [Ipea TeneHIMja Koja ce youaBa
je -la je ToNoXKaj MHCTUTYIIHjE jaBHOT TY)KHJIAIIITBA MTOCTABIbEH 110
y30py KOjH je NpOjeKTOBaH 3a CYJACTBO. Y TOM CMHCIY, IIpBa
KPUTHKa CTOjM Ha CTAaHOBHUINTBY Ja HHUje Moryhe wu3jelHaYMTH
OpraH, Ta HH IO alCTPAaKTHOM YCTaBHOIIPABHOM  IIOJIOXKAjy,
TOWEHA Ca OpraHoOM KOju mpecyhyje.

Hexonuko OWTHMX a W3jeHAYEHUX elieMeHaTa KOjH ce
THYy CcTaTyca CYJICKHX W jaBHOTYKHJAUKUX OpraHa ykasyjy
YIIpaBO Ha Harpe]] HaBeJCHY YNEbCHHUILY.

Cynaujcku MaHIaT je YMECTO MPBOOUTHO MPOOHOT MOCTA0
CTajaH, a TO CE YNpPaBO JECWIO U ca TYXHJIa4YKUM MaHJaToM;
CyAMja KOju UMa MOTITYHY HE3aBUCHOCT Y IPEAMETY y KOjeM CyIH
0uo je y30p Aa ce opopMH M jaBHH TYy>KWIIall, HAMECTO 3aMEHUKA
JaBHOT TY>KHOIIA, KOjU OW BaJbJ]a MOTITYHO ayTOHOMHO MMao IPaBo
Jla TIOCTyIa Y KOHKPETHO] TIPaBHO] CTBAPH; TapaHIUje CTATHOCTH
($yHKLHje, pa3io3n 3a pe3pelemhe, IMyHUTETa U HEOKPETHOCTH,
HCTO3HAYHO BAXKE U 3a CYIH]€ M jaBHE TYXKHOIIE; TOCTYIaK U300pa
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U opraH Koju Oupa oBe (yHKIHMOHEpE TOTOBO Cy WACHTHUYHU, a
pasiuka je camMo y TOME IITO j¢ y BHCOKOM caBeTy TyXmiara
4jlaH ¥ MUHKCTap IMpaBae KOju je TO MecTo u3ryomo y Bucokom
CaBeTy CyJICTBA.

CaMyM THM TITO j€ TOJIa3Ha yCTaBHA OCHOBA TakKBa Ja j€
CYACTBO HE3aBHCHO a TY>KWJIAIITBO CAMOCTAIHO yKa3yje Ha TO Ja
HAJIOTpaiha TAKBUX TEMeJba HE MOXKE OMTH jeHO3HAYHA, a KaKO
je amarmManuMa u3 2022. yrpaBo yUHEHEHO.

[lo cBojoj mpaBHO] HPUPOIU jaBHO TYKWIALITBO HUje
OWJI0, HUTU MOE OMTH, UCTO ITO U CYACTBO. [loTBpaa na je oHo
TEK jelHa CTpaHa y TMOCTYNKy (Topea oadpaHe) Ka3yje Ja OHO
MOCTyIa Ha OCHOBY JpYyraudjux Hadena y OJAHOCY Ha OHa Koja
Baxke 3a CyAcKy Buact. [lomrto ce TyXHjamTBO MpUMapHO OaBU
TOBEHEM YUMHHIIIAA KPUBHYHUX JieNa (IIOJH3alkbeM ONTYKHHIIE)
OHO je Kao jeJHa CTpaHa y TIOCTYIKY, 10 TPUPOAHM CTBapH,
Cy0jeKTMBHO — HACTOjH Jia ONTYXHHIA Halje cBOje MecTo y
ocyhyjyhoj mpecymu. Ca gapyre crpaHe, Cyauja IOCTyma y
rpaHunaMa OOjeKTHBHOT W HENPUCTPACHOT MOKymIaBajyhwu,
OIICHOM apryMeHaTa TY)XKWJAIlTBa U OJ0paHe, Ja YTBPIU CYICKY
HUCTUHY.

VY TOoM cMHCIy, ZJOHETH aMaHIMaHU KOjH ,,[IOMXKY  JaBHO
TY)KWIAIITBO HA HUBO CY/CTBA MOTY OWTH OLCHEHH CaMO Kao
NPOTHBHU TPHUPOIU  JIBAjy HWHCTUTYIMja, M CYICTBA U
TY)KWJIAIITBA, WIKA MaK Ka0 HEKO KOMIIPOMHCHO DEIICHE YHyTap
rpyIe eKcrepaTa Koja je OBe aMaHMaHe U Harucaa.

Kibyune peunm: VYcras; JaBHo Tyxwmnamrso; CyncTso;
Awmangmanu; Cpouja.
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UDC/V]IK 342.8(497.6)

Full Professor Goran Markovi¢, LL.D.
Faculty of Law, University of East Sarajevo

ON IMPORTANCE OF THE LEGAL STANDARD ,,LEGAL
OR ELECTION EXPERT* FOR THE ELECTION OF THE
CENTRAL ELECTORAL COMMISSION OF BOSNIA AND
HERZEGOVINA
Electoral Law of Bosnia and Herzegovina prescribes that
members of the Central Electoral Commission of Bosnia and
Herzegovina (CEC) have to be legal experts with experience in the
field of elections and/or election experts. This legal standard is not
followed with more concrete conditions which the candidates have
to fulfil in order to be eligible for the election in the CEC. There
are no further conditions which in more details prescribe which
candidates have more references and qualities for the election by
the House of Representatives of the Parliamentary Assembly of
Bosnia and Herzegovina. Since the election of the members of the
CEC is in competence of one of parliamentary chambers, which is
a political institution, the absence of more concrete conditions
which candidates have to fulfil means that political elites have
wide freedom to decide whom to choose as members of the CEC.
Legal standard “legal expert with the experience in the field
of elections” is so widely defined that it formally endorses even
lawyers who have been members of the polling stations
committees, or who have had the experience during only one
parliamentary or local election. This kind of experience in
elections could hardly be seen as sufficient or serious enough for a
candidate who pretends on the place in the highest election body.
It is very much the same with the legal standard “election
expert” since it is quite unclear what this kind of expertise means.
It even opens the way for the candidates who have not graduated
in the field of legal or political sciences which is not acceptable.
The existence of this legal standard would be acceptable if it
would be accompanied with some other conditions, such as:
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particular and relatively clearly defined experience in the field of
legal system or electoral system, finished school of legal or
political sciences, results in the scientific research on the issues of
electoral law and/or electoral system, etc. These conditions,
however, have to be defined in such a manner that they exclude
candidates who don't have appropriate knowledge or experience in
order to prevent wide or free interpretation of these conditions by
political elites.

The legal standard which has been prescribed in the
Electoral Law is so widely defined that the political elites have
wide possibilities in finding candidates who sympathize with the
parliamentary majority. There are no serious guarantees for the
election of politically independent and sufficiently competent
members of the CEC.

The author will research this issue connecting it with the
issue of the method of election of the members of the CEC since
the latter issue shows how an inappropriately defined conditions
for the membership in the CEC, followed by the election of the
members by a political institution, can lead to results which are
not in favour of sufficiently competent and independent body.

The basic method in the work will be positive legal method,
which will be used in order to analyze the Electoral Law of Bosnia
and Herzegovina. Since this is not the only electoral law in Bosnia
and Herzegovina, the author will analyze legal provisions in other
electoral laws in Bosnia and Herzegovina, in order to compare
them with the Electoral Law of Bosnia and Herzegovina.

Comparative method will have an important role in the
work. The author tends to analyze legal solutions in other
countries in order to prove that it is possible to prescribe such
solutions regarding the conditions which candidates for
membership in electoral bodies have to fulfil which are more
concrete. The author will analyze other different solutions in order
to find their good and bad sides. This analysis will be the basis for
his proposals on more concrete conditions for the election to the
CEC.

28



The author finds out, among other proposals, that members
of the CEC have to finish a law school or a school of political
science, to be judges or officers of municipal or higher electoral
commissions for particular period of time, to have results in the
field of scientific research of electoral system, etc. These
conditions could be prescribed alternatively or cumulatively.

At the same time, the author will propose another method of
election of the members of the CEC which would have one basic
purpose — the election of members of the CEC who are not the
exclusive choice of a parliamentary majority. It could be
composed, at least partially, of judges of particular courts, as well
as of members who are proposed both by parliamentary majority
and opposition.

Key words: Legal standard; Central Electoral Commission; Legal
and election expert; Electoral system.
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VJIK/UDC 342.7
342.565.2

Ipog. op Maja Hacmuh
[IpaBau axynrer YHuBep3urera y Humry

YCTABHOCYJICKA UHTEPIIPETALIMJA OCHOBHHUX
ITPABA

OyHKIMja 3aITHTE OCHOBHUX JbYACKHX MpaBa U 100072
OCTBapyje ce y MOCTYNKYy HOPMAaTHBHE KOHTPOJIC U Y IMOCTYIKY
peliaBama 1Mo ycTaBHMM kanbama. Edektu ycraBHOCYACKE
3alITUTE JhYJCKUX TIpaBa HAjU3PasUTHjH CYy Y IOCTYNKY II0
yctaBHO] xanbu. Wmajyhm y Buay nma je ycraBHa »xamba y
GYHKIMjU 3amTUTe YCTaBOM TapaHTOBAaHHX IIpaBa, THUME Ce
3alITUTa HaBEJCHHUX TpaBa U3jeJHAYaBa Ca HUXOBOM CYIITHHOM
neUHUCAHOM HajBHIIMM IpaBHUM akToM. OBUM ce moTBphyje
YCTaBHOIIPABHY 3HAa4Yaj OCHOBHUX IpaBa M BUXOBA CYNIEPHOPHOCT
y OJIHOCY Ha OOWYHO 3aKOH/I0aBCTBO.

YcraBHE HOpME YECTO OJIMKYjE arliCTPakTHH CTHII, KOjH je
U3pakeH KOoJ oApeadu O JbYJICKHM IpaBHMa, a OHE Cy U HY)XHO
BpPEIHOCHO opjeHTHcaHe. Crora je MmocTymame YCTaBHOT Cyia
MOBOJIOM ycTaBHHMX kanOu mnpwinka na Cyx u3Hece CBOjY
MIEPIIETIIIHjy OCHOBHHX IpaBa.. TuMMe ce ocTBapyje CyOjeKTHBHA
CBpXa 3alllTUTE JbYJICKUAX TPaBa, alli 00jeKTHBHA JUMEH3H]a, Koja
ce THYe TyMauyeme KaTajora JbyJICKUX TpaBa.

AKTHUBHUCTHYKO JIENIOBale¢ YCTAaBHOT CyJa, 3aCHOBAHO Ha
KPEaTHBHOM W OTBOPEHOM TyMauelmy YCTaBHUX OJpPEaOH,
OCTBapeHO Y MOCTYIIMMa IO yCTaBHO] xayiou Ouhe y dokycy
pana. YCTaBHOCYJICKAa HMHTEpIIPETalldja OCHOBHUX mpaBa Owuhe
carjefjana Yy CBETIy pelickha CaApKaHUX Yy pelieBaHTHUM
YIOpEAHONPABHUM CHCTEMHMA U Y HALIMOHAIHOM MPaBy.

Kibyune peum: YcraBHu cyn; Ycras; Jbyncka mpasa; YcraBHa
xanoa.
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VIIK/UDC 342.8(497.11)

IIpog. op Mapxo Cmanxosuh
[IpaBHu dakynrer YHusepsutera y beorpany

HOBU 3AKOH O JIOKAJIHUM U350PUMA U IbEI'OB
YTHULAJ HA JIOKAJIHY JEMOKPATHWJY Y PETYBJINIU
CpbUIN

Pan amanmsmpa mocieauiie AOHOIIEHa HOBOT 3akKoHA O
mokamHUM m36opuma 'y PemyOmumum CpOmju. Hakom kpatke
aHaJIM3e 3Hauaja JIOKAJTHUX M300pa 3a JEMOKPATCKH IMOJIMTHUKH
CHCTEM, CJeq TMpHKa3 paHHjUX 3aKOHCKHX pelIeHha IMOYeB O
1990. romune no nanac. LleHTpasHM Je0 paja IpPEICTaBIbA
aHanM3a HOBMHA NpeiBUNCHNX HOBUM 3aKOHOM O JIOKATHHM
n300puMa, HAaKOH 4Yera cjequd apryMeHTaluja O HyKHOCTH
CYIITHHCKE TIPOMEHE M300pHOT CHUCTEMa 3a JIOKaiHe u3dope. Y
3aKJbYYHUM pazMarpamuMa cy, u3Mel)y ocranor, mpemiokeHa u
onpeheHa moOosbmarma Baxkeher 3akOHCKOT OKBHpa 3a JIOKAJTHE
nsbope.

Kmbyune peun: Jlokamna nemokparuja; Jlokamau n3bopu; ['mac-
ame; OnmTrHa; 3aK0H 0 JJOKAITHUM H300pHMa.
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VJIK/UDC 341.234
341.176(4)

Buwu nayunu capaonux op Braoumup Bypuh
HNHctutyT 32 ynopenHo npaso, beorpan

YCTABHOIIPABHHU U YIIPABHOIIPABHU ACIIEKTH
UMIIVIEMEHTAIIUJE MTPENNOPYKA YI'OBOPHUX
TEJIA CABETA EBPOIIE

- u3mel)y cTBapama 1 TymMauema npaBa —

Yroopua Ttena Casera Empome mpare crpoBoheme
onpeheHnx KoOHBeHIWja y ApkaBama yroBopHuiama (OKBHpHa
KOHBEHIIMja 3a 3alITUTy HallMOHAHWX MamHHA, EBpoIicKa mosesba
O PETHOHATHMM WJIM MalbHUHCKHM je3unmMa). MmmiemeHTanuja
TUX KOHBEHIIMja Y YHYTPAIllkEM MPAaBHOM IIOPETKY YTOBOPHHX
CTpaHa y IIPBOM peoy M3HCKyje NOCTyHame 0 MNpernopykama
pelieBaHTHUX Tejla Koja TpaTe HHXOBY NpuMeHy. Ped je o
npenopykama CaBerofgaBHOr komuTera OKBHpPHE KOHBEHIIH]E,
Komurera excnepara EBponcke nosesse 1 Komurera Munucrapa
YMjEM =~ Cc€ aKTHMa 3aBpliaBajy  oaroBapajyhu  muKiIycu
MOHHUTOpPHUHTA. Y pajy ce C€ Ha OCHOBY aHAJIM3€ MpaBHE MPHUPOJIE
MperopyKa carjiefaBajy OTBOpPEHA NHMTamka YCTAaBHOIIPABHOT M
YIPaBHONPABHOI KapakTepa Koja ce OAHOCE Ha IpOoLeC HHXOBE
WMIUIEMEHTAIMjEe U YyKa3yje Jla ce TakaB IMPOIeC MOXKe KpeTaTh
n3Mel)y cTBapama U TyMadema Ipasa.

Kibyune peun: OxBupHa KoHBeHIMja; EBpomcka mnoBessa o
PETMOHANHUM WM  MAabUHCKHM  jE3UIINMA;
Yrosopna Tena; [Ipenopyke
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CONSTITUTIONAL AND ADMINISTRATIVE ASPECTS
OF THE COUNCIL OF EUROPE TREATY BODIES
RECOMMENDATIONS’ IMPLEMENTATION
- between creation and interpretation of law -

The Council of Europe’ treaty bodies monitor the
implementation of certain conventions in the contracting states
(Framework Convention for the Protection of National Minorities,
European Charter for Regional or Minority Languages). The
implementation of those conventions in the contracting parties’
internal legal order first of all requires acting in line with the
recommendations of the relevant bodies that monitor their
implementation. It is about the recommendations of the Advisory
Committee of the Framework Convention, the Committee of
Experts of the European Charter and the Committee of Ministers,
whose acts end the respective monitoring cycles. Based on the
analysis of the legal nature of the recommendations, the paper
examines open questions of a constitutional and administrative
nature related to the process of their implementation and indicates
that such process can move between the creation and
interpretation of law.

Key words: Framework Convention; European Charter on
Regional or Minority Languages; Treaty bodies;
Recommendations.
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YIAK/UDC 341.382(497.6)“1995%
342.52(497.6)
Ilpog. op Mamej Casuh
QDaxynTeT MONMTHYKUX Hayka YHuBep3urera y bamoj Jlymm

Ilpogh. op 3opan Bacuwesuh
[IpaBau axynrer yauBep3uter y bamoj Jlymm

HOJJEJA HAJJIEXKHOCTHU Y BUX U3MEBY
CJIOBA 1 1YXA JEJTOHCKOI'
MUPOBHOI CIIOPA3YMA
- JABHOITPABHH U ITPUBPEJHOITPABHU ACIIEKT -

Tema oBor pasa, IPOCTOPOM M BPEMEHOM KOHIIEHTpHCAHA
Ha aKTyenHy cutyanujy y buX ocumnupa uzmel)y nBuje ocCHOBHE
TEOPHjCKOTpaBHE TUMEH3Hje: HOPMAaTUBHOT; OHOTa ITO Tpeba aa
Oyze u paxTHyKor; oHOTa WTO jecTe (mTo xohe na 6uea). Ayropu
Cy Ce OIpe/Ivj emiTh 32 OBaKBY TEMY, C HAMjepOM Ja TIOHY/Ie jelaH
3a0KpY)KEH Hay4yHH IIOTJIe] Ha, jOII YBHMjEK OTBOpEHA, IpaBHA
nuTama. Beh TpumeceT roguHa CMO CBjEIOIM BEJIUKOI Opoja
ONPEYHHX MHUIUbCHA y BE3W CXBaTamka M Tymadycwma IpaBHE
npupoae buX, meHor craryca, noajene HaaJIeKHOCTH, AP>KaBHOT
ypehema u monokaja eHTHTETa y H0j, MPH YeMy HE CMHjeMO
3a00paBHUTH J]a C€ CTBapame OBe Mel)yHapOJHO MpU3HATE JApiKaBe
omurpajgo y OypHHUM JpPYIITBEHUM, MOJUTHUYKHUM MU CBAaKaKo,
MPaBHUM OKOJIHOCTHMA, KOj€ Cy pe3yiTupaje 3aKbyderHheM
Omnmrer oOKBUpHOT criopa3dyma 3a Mup y bocHu u XepueroBuHu
(JlejroHCKM MUPOBHH cIiopasym). Y  pajay ce, HpHje CBera
aHaJM3Mpa HOPMATHBHU M MHCTUTYLMOHAJIHH OKBHp (IIOpenaK)
KOjU je YCIOCTaB/beH JIJTOHCKMM MHPOBHUM CIIOpPa3yMoM,
omHOCHO WeroBuM AHekcoM 4 (YceraB buX), szatum, npartehun
(pe)eBonyunjy  yHyTpallls€  OpraHuzanuje W mofjene
HQJJISKHOCTH JO JaHac, ayTopu ce OaBe mpobiemMomMm, Yy
KOHTHHYUTETY, MapTHUKYJIapHOT (BONYHTAPUCTUYKOT) OJICTYIama
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on Jlejtonckor oxBupa (mopertka). Hamme, YcraB buX je
neQuHUCA0 MPWIMYHO Y3aK KPYr HMCKJbYUYMBHX HaIJIC)KHOCTH
WHCTUTYIMja Ha HUBOY buX, 1OK je Ha cBe ocTaje MPUMHjEHHO
MIPETIIOCTaBKy HA/JISKHOCTH eHTuTeTa. Takohe, moceOHa maxmba
nmoceeheHa je KOHTHHYHpaHHM TpoOJjeMrMa KOju Ce jaBJbajy y
camMoM Tymauemny (oapenada) JlejToHCKOr MUPOBHOT criopa3yMa u
BETOBUX aHeKca, TpHje CBera y KOHTEKCTY NpOIIHpema
HaJUIe)KHOCTH MHCTUTynHja buX HaMmerameMm 3aKkoHa OJ CTpaHe
BUCOKHX MPEACTaBHUKA, OAHOCHO, OJulyKamMa Y cTaBHOT cyaa buX.
AyTopH y paay MOCTaBJbajy MUTalkE YCTABHOCTU OBaKBE IpaKce,
MOTOTOBO y3WMameM y o03up unmmeHune aa je buX Hacrama
yIPYKHBAabeM CHTUTETA W Ja CBE HAUIGKHOCTH, Na M OHE
WCKJbY4YHBE, W3BOPHO MPHUIAAAjy SHTHUTETUMA. AKICHAT Y OBOM
pamy je cTaBJbeH Ha jaBHOINPABHH ¥ TIOCIOBHONPABHU acCIEKT
(mpuje cBera, WeroB MPHUBPEAHONPABHA WO KOjU, Takohe,
npumajga o0IacTH jaBHOT TpaBa) MOJjele HAUICKHOCTH H3Mehy
buX u entutera M crenM@UUHOCTH KOje Cy Ce IOjaBJ/bHUBAJIC O
1995. ronune o0 gaHac.
Kibyune pujeun: JlejToHCKM MUpPOBHU criopa3yMm; HammesxHocT;
buX; Enturer; Ycras; JaBHo npaBo; [IpuBpeaHo
mpaBo; [IpaBam mopenaxk.
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VIIK/UDC 342.4(497.6)
342.5:323(497.6)

Ilpogh. op Munan urunosuh
[IpaBuu dakynrer YHuBep3urera y bamoj Jlynu

KOHTPOBEP3E CTBAPAIbA IIPABA AKTUMA
BUCOKOI IPEACTABHUKA Y BOCHU "
XEPIHEI'OBUHUA

[Mocrojame, mONOXKA] W HAAISKHOCT  Bucokor
MpeACTaBHUKA, peryiaucanu cy AHexkcomM X OmmTer OKBUPHOT
cnopa3zyma 3a Mup y bocan u Xepuerosunu. Taj AHekc, m3mely
ocraior, onapehyje nma je Bucoknm TpenCTaBHUK KOHAYHH
ayToputeT 3a Tymadewe Cropazyma O CHpOBOhEHY IUBHIHHX
acriekaTa MUPHOT pjeiiema. MehyTum, OoH je y mpakcu JjenoBao
Kao cTBapaall mpasa, Tako IITO je IOHOCHO aMaHMaHe Ha yCTaBe
EHTUTETa, 3aKoHe Ha HMBOYy buX u eHTturera. AyTop monasu of
Te3e Jia mocrojame Brucokor nmpeactaBHuKa ca GOpMaTHOIPABHOT
amiekTa, Huje cnopHo. Melhytum, ca TeopujcKOIpaBHOT U
YCTaBHOIIPABHOT, aCMEeKTa, ayTop fie MOKYIIATH Jia OCTIOPH HErOBY
JeIaTHOCT KoOja Cce Yy TPOTEKIIOM IIepHOAY HCIOJbaBajga y
CTBapamy mnpaBa. BHUCOKH TPEJCTABHHUK, MPHUIMKOM JIOHOIICHA
CBOjUX OJJyKa, MO3MBa0 ce Ha AHekc X, Kao W Ha ojnperde
nekiapanja Capjera 3a HMMIUICMEHTAllMjy MHUpa KOjuMa Cy
MpolIMpUBaHa eropa omiamihiema. Y paay ce ykasyje Ja ce
koHcTUTyucame CaBjeTa 3a MMIUIEMEHTAIMjy MHPAa U HErOBOT
YupaBHor oz0opa, JECHIO HAKOH TONUCHBama JlejToHCKOor
MHUPOBHOT cIlopazyma, 0e3 IMOceOHOr IpaBHOT OCHOBa U 0e3
carjacHOCTH CTpaHa YrOBOpPHMLA Koje cy motmucaine AHekc X.
Aytop 3actryma Te3sy nga Amnekc X, aktu Casjera 3a
WUMIUIEMEHTAIM]y MUpPA, Ka0 W JIPYTy pelIeBaHTHU aKTH KOjU ce
ogHoce Ha Bucokor mpeacraBHMKa, HE cajip)Ke NPaBHU OCHOB Ja
OH JIOHOCH HOpMaTHBHE aKTe, Ja BpLIM YCTaBOTBOPHY U
3aKOHOJIABHY BJacT. Y KOHTPOBEP3HOj JIjeslaTHOCTH Bucokor
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MpencTaBHUKA, ocBHjeTimhe ce W ynmora YcTaBHOT cyaa buX.
YMjecto nma Oyme dyBap YcraBa M yCTaBHOCTH y bocHH U
XepueroBunu, YcrtaBHH cynd buX, cBojum omiykama U
CTaBOBHMa, JIOTIPUHUO je Aa BUCOKU IpencTaBHUK ITOCTaHE jenHa
nmoceOHa WHCTUTYIIM]ja Y bocHn m XeplieroBuHM, Koja cTBapajyhu
MpaBo, MUjea YCTaBHOTIPaBHU Nopeaak buX u enturera.
CrBapame mpaBa He Tpeba nma Oyae jeqHOCTpaHO
ayTOpUTApHO WU3jalllibaBamkbe TMojeAnHna. V3MjeHe W JomyHe
ONMIITUX TPaBHUX HOPMH, a HAPOYUTO YycTaBa, Tpeba na
H3pakaBajy U 3aJJ0BOJbAaBajy MHTEpECE OHUX Ha KOje ce U OJHOCE,
a y bocun n XepreroBuHu, TO Cy TpU KOHCTHTYTHMBHA Hapona.
3aTo je HEeoNmXOIHO JIa TPU KOHCTHTYTUBHA HAPOJa, MMPEKO CBOJHX
n3abpaHuX TMPEICTaBHUKA Y TMapiaMEHTUMa, HCKJBYUYUBO U
YUYECTBY]y y CTBapamy Ipasa.
Kibyune pujeum: Bucoku npeactaBHUK; AHEKC; YCTaB; 3aKOH;
CrBapame npaBa; Cagjer.

CONTROVERSIES OF THE CREATION OF RIGHTS BY
THE ACTS OF THE HIGH REPRESENTATIVE IN
BOSNIA AND HERZEGOVINA

The existence, position and authority of the High
Representative are regulated by Annex X of the General
Framework Agreement for Peace in Bosnia and Herzegovina. That
Annex, among other things, determines that the High
Representative is the final authority for the interpretation of the
Agreement on the Implementation of Civil Aspects of Peaceful
Settlement. However, in practice he acted as a creator of rights, by
bringing amendments to entity constitutions, laws at the BiH and
entity level. The author starts from the thesis that the existence of
the High Representative from a formal legal aspect is not disputed.
However, from the theoretical and constitutional aspects, the
author will try to challenge his activity, which in the past period
was manifested in the creation of laws. The High Representative,
when making his decisions, referred to Annex X, as well as to the
provisions of the declarations of the Peace Implementation
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Council, which expanded his powers. The paper indicates that the
constitution of the Council for the Implementation of Peace and its
Board of Directors took place after the signing of the Dayton
Peace Agreement, without a special legal basis and without the
consent of the contracting parties who signed Annex X. The
author advocates the thesis that Annex X, acts of the Peace
Implementation Council, as well as other relevant acts related to
the High Representative, do not contain a legal basis for him to
issue normative acts, to exercise constitutional and legislative
powers. In the controversial activity of the High Representative,
the role of the Constitutional Court of Bosnia and Herzegovina
will also be highlighted. Instead of being the guardian of the
Constitution and constitutionality in Bosnia and Herzegovina, the
Constitutional Court of Bosnia and Herzegovina, with its
decisions and positions, contributed to the High Representative
becoming a special institution in Bosnia and Herzegovina, which,
by creating law, changes the constitutional and legal order of
Bosnia and Herzegovina and its entities.

The creation of rights should not be a unilateral
authoritarian declaration of an individual. Amendments and
additions to general legal norms, especially the constitution,
should express and satisfy the interests of those to whom they
relate, and in Bosnia and Herzegovina, these are the three
constituent nations. That is why it is necessary that the three
constituent nations, through their elected representatives in the
parliaments, exclusively participate in the creation of rights.

Key words: High Representative; Annex, Constitution; Law;
Creation of rights; Advice.
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ZAKONODAVNA VLAST U BOSNI l HERCEGOVINI:
PRIKAZ ASIMETRICNIH NORMATIVNIH RJESENJA

Bosna 1 Hercegovina je, po svom drzavnom uredenju,
sloZzena drzava. Sastoji se od dva entiteta (Federacije BiH 1
Republike Srpske) i Brcko Distrikta. Najvisi zakonodavni organ
vlasti u Bosni i Hercegovini je Parlamentarna skupstina BiH.
Rijec je o dvodomnom organu vlasti u kojem se, suprotno vaze¢im
demokratskim standardima, ne predstavljaju interesi svih gradana
Bosne i Hercegovine. Prilikom izbora predstavnika i delegata
najviSeg zakonodvanog organa vlasti prekrSena su temeljna
demokratska nacela, kao i principi opéeg i jednakog prava glasa,
garantovani vaze¢im medunarodnim konvencijama. Imajuci u
vidu vazec¢e pravne odredbe, autori ¢e analizirati i pravnu prirodu
gornjeg doma Parlamentarne skupstine BiH (Doma naroda).

U ustavnom uredenju Bosne i Hercegovine, evidentna su
asimetri¢na normativna rjeSenja kojima se reguliSu sastav i
nadleznosti entitetskih zakonodavnih organa vlasti (Parlamenta
Federacije BiH i Narodne skupstine RS-a). Zakonodavni organ
vlasti Federacije BiH izrazava svu slozenost uredenja ovog
bosanskohercegovackog entiteta. Naime, za razliku od Narodne
skupstine RS-a, Parlament FBiH je dvodoman (Predstavnic¢ki dom
i Dom naroda) i ukoliko Ustavom nije drugacije utvrdeno, odluke
Parlamenta FBiH zahtijevaju potvrdu oba doma. Premda je
intervencijom Visokog predstavnika uspostavljeno Vije¢e naroda
RS-a, Narodna skupstina RS-a ne predstavlja dvodomni
zakonodavni organ vlasti nego je rije¢ o jednodomnom
zakonodavnom tijelu. Naime, Vije¢e naroda RS-a ne ucestvuje
ravnopravno u procesu odlu¢ivanja, nego predstavlja svojevrstan
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interveniraju¢i faktor kada se odlucuje o pitanjima od vitalnog
nacionalnog interesa.

Autori ¢e se u radu osvrnuti na vaze¢e odredbe kojima se
normiraju sastav i nadleznosti drzavnog i entitetskih zakonodavnih
organa vlasti, pri ¢emu ¢e poseban akcenat staviti i na posljednje
izmjene i dopune Ustava FBiH nametnute od strane Visokog
predstavnika a koja se ticu sastava Doma naroda Parlamenta
FBiH.

Kljuéne rije€i: Zakonodavna vlast; Parlamentarna skupstina BiH;
Parlament FBiH; Narodna skupstina RS-a;
Legitimitet; Konstitutivni narodi; Diskrimi-
nacija.
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Ilpogh. op Hesenro Bparveu
QDaxynTeT MONMTHYKUX Hayka YHuBep3uTera y bamoj Jlymu

JEJTOHCKA U IIOCTAEJTOHCKA KOHUHEIILHUJA
HHOJIMTHYIKOI' CUCTEMA BOCHE U XEPLIIEI'OBUHE

AKTyenHH MONUTYKK cucTeM bocHe u XepueroBuHe
HAcTao je Ha 0a3W MHOTOOPOjHHX TOJUTYKHX TpoIeca KOju Cy
JICBEICCETUX ToJuHa 3axBatwim EBpomy. Mel)y muma ce
MoceOCHO UCTUYY MMaJ KOMUHU3MA, TIOJUTYKH TUTypaiii3aM, BOjHa
peopranuzanyja, TpJKUITHA €eKOHOMEja Ka0 U MHOTOOPOjHH JAPYTH
€JIEMEHTH TIOCTCOLMjaTUCTHYKe TpaH3uije. Hapemene npomjene
Bocna u Xepiieroeuna je mouekaia Kao jeJHa o MeCT penyoimka
ouBme COPJ ca MyITHETHHYKOM CTPYKTYpOM CTaHOBHHILITBA
Koja je y HajBehoj Mjepu ocnuKkaBana CTPYKTYPYy MyITHETHYHOCTH
TaJallkbe jyrocliOBeHCKE 3ajeqHuIe. Tparndan paTHH CykoO Koju
j€ 3aXBaTHO PETHOH CBOjY KyJIMHHAIH]Y J0KHUBjehe ynpaBo y 0Boj
perryoninm 1 pesyiaroahe HecarieABUM NOCJbEANIIAMA Ca TTPEKO
CTOTMHY XWJbaJa MpPTBHX, MWJIOHHMA paceJbeHHX JIMIA Te
MIOTITYHOM JIeBacTalljOM IpUBpeae, UHpaCTPyKType,
MPOM3BOJHHUX KaraluTeTa © MHOTOOPOJHUX APYTUX APYIITBEHUX
pecypca. HakoH 3aBpmieTka opykaHOr cyko0a, mehyHaponaHa
3ajenHuiia ycnocrasiba JlejroHcky bBocHy u XepieroBuHy ca
MUHAMYMOM  33jeJHHYKMX WHCTUTYIHja W  HaJJIC)KHOCTU
KoH(pUTypuIyh Tako HEH MPaBHU U MOJHUTYKU CUCTEM Koju he
UMaTl jeJUHCTBEHE TadyKe Yy JIOMEHY CIIOJbHHUX TIIOCIIOBA,
KOMYHHKaIHja, CIOJbe TPrOBHHE M MOHETApHHX IIOCIOBA, JIOK
he cBe apyre ¢yHKuUWje MpenycTUTH eHTUTeTMMa. buo je To
MPOM3BO/] HAJIIMPET U jeIUHO MOryher KoMIpomuca ¢ HUJbEM J1a
ce 3ayCTaBH paT M cadyBa KakaB TaKaB OOJHMK JIpKaBe U
npxaBHocTH. OMax HAKOH MOTHHCHBama JlejTOHCKOr MHUPOBHOT
criopasyma ycidjequiie cy merope HeopMmajaHe M He3BaHHYHE
MpoMjeHe Koje Cy KacHHje yiuie y chepy CyNnpoTHY YHYTpallbeM
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n MelyHapoAHONPABHOM MOPETKY. Tako MOXKEMO TI'OBOPUTH O
MOCT/AEJTOHCKO] KOHUEMLHWjH TOJIUTYKOT cucreMa bocHe U
XepIleroBrHe KakBy JaHac )KMBUMO.

Tema panma je aHamm3a MONMUTHYKOT cucTeMa bocHe u
XepLeroBuoHe CTPYKTYHpaHOr Ha MpuHOunuma JlejToHcKor
MHUPOBHOT CIOpa3yMa M TPEHYTHOT CTama OJIMYEHOT Y H-ETOBOj
MOCT/IEjTOHCKO] KOHIENIMju. TemelbHa Xuroresa je na je
MOJINTHYKM  cucTeM bocHe u  XepueroBuHe 3acHOBaH Ha
JlejTOHCKOM MHUPOBHOM cIIOpa3yMy chenu@uvaH M aTHUIHYaH,
n3pa3 Hajmumper Moryher KOMIIPOMHUCA U jeANHO MOTyhe OJp KuB.

VY pany he Outn kopumheHa MeToAa aHAIW3E Calpikaja,
MeToJla TpaBHE er3erese, CTAaTHUCTUYKAa METOJa, T€ OCHOBHE
CHUHTETHUYKE METOJIE.

Kibyune pujeun: bocHa u Xepuerosuna; YcraB bocHe u Xep-
neroune; l[lomutyku cuctem u JlejToHCKH
MHPOBHH CIIOpa3yM.
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Hayunu capaonux op Mujoopae Paoojesuh
WuctutyT 32 monutnuke crynuje y beorpamy

HHAPAJOKCHU PE®@EPEHAYMA Y CABPEMEHUM
INIPABHUM CUCTEMHUMA

Pedepennym je jemaH onx OCHOBHHX MeXaHU3ama
JMPEKTHE JIEMOKpaTHje, O YHMjUM BPEIHOCHMM MOTCHIIMjaIuMa
HEMa CarjacHOCTH y TpaBHO] TeopHju. Hayunurm ce pasuiasze y
OJrOBOpPHMAa Ha MHUTamka Ja JH je¢ OBO CHEHU(UYHO HAPOIHO
rjacambe WHCTPYMEHT MOMyJIM3Ma WK JAEMOKPATHje, OAHOCHO 2
mu pedepeHayM Hamomemhyje HEIOCTaTKe TIPEACTaBHUYKE
JIEMOKpaTHje WIN MOTOAYje BEeHOM YpYyIIaBamy. YTIPKOC CBOjUM
WHXEPEHTHUM HEJOCTalliMa, eMIIMPUjCKU TTOKa3aTeJbu MOTBPhyjy
cBe Behy ynory paznuuutux obnauka pedepeHayma y caBpeMeHUM
NPaBHAM CHCTEMHMA Y TIOCIEIBHUX HEKOIMKO ACUEeHHja IIHPOM
ceeta. @DeHOMEH OBe  MOMYJIapHOCTH  O0jalimaBa  ce
HaNpeJOBambEeM YCTaBHE JCMOKpaTHje, ald U JICIOBAlkEM
croxeHor cruiera okoiHocTH. C npyre crpane, pedepeHayMcKa
npakca MoTBpAMiIa je mpoliieMe y Be3H ca HEerOBUM OJIPIKaBabEM
HAa HAIMOHAJHOM HHBOY, HApOYHTO Y 3eMJbaMa Ha IMPOCTOPY
OuBmie JyrocmaBwje, aaMm W y Jp)KaBamMa ca JIEMOKPaTCKOM
TpaaunmjoM. Ha ocHOBY MCKycTaBa y pa3BUTKy OBE MHCTHTYILIH]E
y okBupy CaBera EBporme neduHucaHe cy OCHOBHE CMEpHHIIE,
npernopyke u mpouenype. Mnak, HeOmxoaHa Cy UCTPaKHBamba M
AQHAINTHYKK TPUCTYN KOjH OW yKa3ao M Ha Jpyre YCIOBE,
npwiaroheHe OKOJIHOCTMMAa M TeMama O KOjuMa Ce OJUIydyje Ha
pedepeHayMy, Kao rapaHiyjaMa jaa je JACIOTBOPHO CPEACTBO 3a
JOTYHY NPEeACTaBUYKEe IEMOKpaTHje.

Kbyune peun: Hemocpenna nemokparuja; [IpeacraBHuuka je-
Mokpatuja; [lapmament; YcraBHu pedepeHmyMm;
BranaBuHa npasa.
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Assistant professor Maja Sahadzi¢, PhD
University of Antwerp

AN INCOMPLETE JUDICIAL SYSTEM AND THE
EUROPEAN UNION’S CANDIDACY STATUS
USING BOSNIA AND HERZEGOVINA AS AN EXAMPLE

In the states with the Continental European legal tradition,
the supreme court is the highest judicial body within the judicial
system. Its purpose is, among others, to ensure the uniform
application of law and equality before the law. Although Bosnia
and Herzegovina belongs to the countries of Continental European
law, its constitutional and legal construction contains certain
particularities concerning the judiciary. Complete judicial systems
have been established in the entities and the Brcko District.
Nevertheless, the Annex IV of the General Framework Agreement
for Peace in Bosnia and Herzegovina (the Constitution) has not
provided norms establishing the existence of the judiciary at the
state level. In other words, the constitution has not provided
prerequisites for the establishment of the integral judicial system.

This paper seeks to elaborate on how human rights and
freedoms have been provoking the Constitutional Court to gain a
vigor to flow through its sui generis status and act as a surrogate
judiciary to fill in gaps. Drawing on the previous, the paper
analyses the prominent Constitutional Court decisions to
demonstrate the reasons, purpose, and effects of its decision-
making. From a comparative perspective, the paper explores
whether similar challenges exist elsewhere. Finally, the paper
argues in favor of the necessity to establish the supreme court at
the state level in Bosnia and Herzegovina.

Key words: Constitutional vacuums; Constitutional court;
Supreme court; Bosnia and Herzegovina.

44



JABHOIIPABHA CEKIIMJA 2/
PUBLIC LAW SECTION 2

MEBYHAPO/HO JABHO ITPABO U TEOPUJA
JAPKABE U ITPABA /
INTERNATIONAL PUBLIC LAW AND THEORY OF
STATE AND LAW

45



YAK/UDC 341.24

Ilpog. Op Pooowy6b Emuncku, pedosnu npogecop y nensuju
[Ipodecop IlpaBuor dakynrera YHauBep3utera loma ['opura
[Ipodecop IlpaBHor akynrera Yuusepsurera y Hoom Cany y
NEeH3Uj U

Ypenuuk Cekuuje 3a mehyHapogHo mpaBo KomaoHuuke Iikosie
MPUPOHOT TIpaBa

MECTO CYCPETAIbA HE@OPMAJIHE IPOMEHE
MEBYHAPOJHOTI YT'OBOPA U lbET'OBOI" CYACKOI'
TYMAYEILA

Nako cBako Tymaueme melyHapomHOT yroBopa Tpeba ma
Oyne pykoBoheno uranoBuma 31-33 beuke koHBeHIHWje O TpaBy
MeljyHapoJHUX yroBOpa, HEKH ayTOpH MpaBe Pa3iiviKy, ca IpaBoM,
u3Mely cyackor Tymauema, Kaja Cce YrOBOPHHUIE CIIOpE OKO
TyMadema, U TyMadema OJf CTpaHe CaMUX YrOBOPHHIA, Kaja Mehy
BUMa HeMa cropa. Ta pasnuka je BaKHa 3a IIpeMeT OBOT TEKCTa.
Komucuja 3a mehynapoano npaBo YH je Ha craHoBHIITY 1a
YrOBOpDHHIIE MOTY Jia y4HMHE H3MEHE y YroBopy HedopmaiHo
npakcoM npuMeHe yroopa. OBaj cTaB cy INOTBPAWIN HEKH
mehyHapoaHu cynoBu. 3aucra, YrOBOpHHUIIE, Kao CyBEpEHH
eHUTETH, cy rocnogapu MehyHapoxnor yrosopa. One mMory jaa ra
U3MEHe, a MOTYy W Jla ce JIOTOBOpe 0 HauuHy npomene. Ca apyre
crpane wi. 31 (3, 6) beuke koHBeHIMje 0 TpaBy MelhyHapOAHUX
yroBOpa HaBOAM MpaKCy MPHUMEHE YroBopa Kao jefaH OJ M3BOpa
TyMadema. AKO Ipakca MPUMEHE yroBopa IMoKasyje jeIHOTIacCHH
He(OPMAIHA JIOTOBOD YTOOBOPHHIIA O FHErOBOj IPOMEHH,
MehyHapoaHoM cyay he OUTH TemKo Ja MPWINKOM TyMauerma He
nouryje TakaB norosop. Tako, Tymauehu yroBop, mehyHaponHu
Cyd MOXe Ja Kpo3 TO TyMademe NPUXBATH MOIU(PHUKALN]Y
yroBopa Kojeé Cy Yy4YMHE YTOBOPHHUIIE INPAKCOM IPUMEHE TOT
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yrosopa. Ty, nakne y 4. 31 (3 6) Mmory na ce cpeTHy HeopmaiHa
MoudHKanrja yroBopa 1 CyIcKo Tymadewe yropopa. [lomTo je
Cyd TO3BaH caMO Ja TyMadd YroBOp, M TMOIITO TyMaueme
WCKJbYYyje TIpOMeHy yroBopa, cyd Hehe pehm ma meroso
TyMademe YNHH IPOMEHY yroopa, eh he ce mo3BaTu Ha npeamer
U UWb YroBOopa, Kao M Ha Mpakcy MpuMeHe yroBopa. Paszmuka
n3Mel)y cyIckor TyMauema W TyMadema YTOBOPHMLA j€ TO IITO
YrOBOpHHUIIE TymMauehu yroBop MOry jAa ra IpOMEHE a Cyl He
moxke. Cyn he, mMehyTum, yBaKHUTH NPOMEHY KOjy Cy YUHWHHIIE
YTOBOPHHUIIE y MIPOIIeCy MPUMEHE yroBOpa.

Kibyune peun: Mehynaponnu yrosop; Moaudukanuja;
Tymaueme.
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Full Professor Boris Krivokapi¢, LL.D.
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Professor Bezverhov Artur G., LL.D.
Faculty, Samara national university ,,S. P. Korolev*, Samara

SPACE WARS AND INTERNATIONAL LAW

Outer space has long since become very important from
the point of view of military doctrine, but also of international law
of armed conflicts. Until recently, it was mostly about using it for
spying (via artificial satellites). Then the US began to develop the
program "Strategic Defense Initiative", known as "Star Wars",
which amounts to erecting a powerful anti-missile shield above
the US at high altitudes and with many of the components
stationed in space (surveillance satellites, satellites for shooting
down enemy missiles, etc.). In addition, some hypothetical
problems have been analyzed in the literature. One of them is the
use of outer space for direct action against targets on our planet.
Another issue that attracts attention is possible armed conflicts in
deep space someday. An interesting problem, for now without any
answer, is possible armed conflicts with aliens. All these issues
require an appropriate response from international law. In this
regard, the fact is that international treaties and universal
customary international law contain a number of clear principles
that should prevent armed conflicts in space, i.e. the use of space
for armed conflicts on earth - the rule that states must carry out
their space activities in accordance with international law and the
UN Charter (which then implies the explicit prohibition of the use
of force and the threat of force), the prohibition of stationing
weapons of mass destruction in space, the rule that celestial bodies
can be used exclusively for peaceful purposes etc. However, it can
already be argued that these principles will soon be violated.
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Among other things, attacks on enemy spy satellites can soon be
expected in connection with the present armed conflict in Ukraine.
All of this leads to changes in international space law itself, both
in terms of the possible definition of new principles of space law,
and in connection with the need to regulate a number of new
issues, such as, for example, what are the actual frameworks of
neutrality in war in outer space, is it permissible to attack private
satellites that are used for spying purposes in favor of the enemy
and the like.

Key words: Space wars; Outer space; International law; Law of

armed conflicts.
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Prof. dr Ranko Mujovié
Redovni profesor Pravnog fakulteta Univerziteta Crne Gore

PUT CRNE GORE KA CLANSTVU U EVROPSKOJ UNIJI

Autor u ¢lanku razmatra Izvjestaj Evropske komisije o Crnoj Gori za
2021.1 2022. godinu. Do juna 2020. godine Crna Gora je otvorila sva 33
skrining poglavlja, od kojih su tri privremeno zatvorena.

Iz 1zvjestaja Evropske komisije o Crnoj Gori za 2021. autor izdvaja
kao kljucna pitanja politickog kriterijuma: javnu administraciju, borbu
protiv korupcije i organizovanog kriminala i ekonomske kriterijume.

Javna administracija (public administration) je prema Izvjestaju
Komisije ostvarila ograni¢en napredak u prethodnom periodu. Potrebna
je jaka politicka volja da se stvarno depolitizuje javna uprava,
optimalizuje drzavna administracija i primijeni koncept odgovornosti.

Crna Gora je prema IzvjeStaju skromno pripremljena za razvoj
funkcionalne trziSne ekonomije. Potreban je niz reformi da bi se u tom
smislu poboljsalo poslovno okruzenje.

U Izvjestaju Evropske komisije o Crnoj Gori za 2022. godinu navodi
se da posljednje dvije vlade i Skupstina u praksi nisu pokazale svoju
posvecenost reformskoj agendi vezanoj za EU.

U Izvjestaju je stavljen poseban akcenat na reforme javne uprave,
borbu protiv korupcije i dobrosusjedske odnose.

U pogledu reforme javne uprave, postignut je ograni¢en napredak.

U borbi protiv korupcije, Crna Gora je postigla odredeni napredak.
Proslogodisnje preporuke samo su djelimi¢no usvojene.

Crna Gora odrzava dobre susjedske odnose i regionalnu saradnju.

Crna Gora je nastavila rad na uskladivanju svog prava sa pravom
Evropske Unije u mnogim oblastima. U cjelini, postignuti napredak je
bio ogranicen.

Autor u radu daje svoja videnja kako bi se stvari propratile pro
futuro.
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Ilpog. op Hebojua Pauuesuh
[IpaBHu daxynrer YHuBep3urera y Humry

TYMAUYEBE KAO HHCTPYMEHT EBPOIICKOI CYJA
ITPABJIE 3A IIMPEILE YHYTPAIIE HAVIEXAKHOCTH
E3/EY

OcHuBauku yroBopu EBporcke 3ajemHune caipxand cy
onpende Koje Cy H3PUYHUTO MOJC/bHBANC ITOjEAUHE HEUICHKHOCTH TOj
OpraHM3alfju U TUME BPIIMIN BEPTHKAIHY Tozeny Biactd m3melhy E3 u
JpkaBa wiaHuna. [lopen THX EKCIUIMIMTHUX HAAJEKHOCTH, EBporcku
CyJ TpaBA€ j€ CHCTEMAaTCKHUM, TEJICOJOMKHM M METaTelICOIOIKUM
TyMauemheM OCHHMBAaYKMX YroBOpa IpHU3HAaBa0 M HeEKa JoJaTHa
osnamhema EBporickoj 3ajeqannu, unMe je Cyn IpUXBAaTHO JOKTPUHY
UMIUIMLIUTHUX OBJamhema Kao TIOroJaH HHCTYPMEHT 32 jadyamke
M0JI0Kaja 3ajeHUIE Y OHOCY Ha JpiKaBe WIAHHMIIE.

EBporicku ¢y mpaBze je JOKTpHHY MMIUIMIMTHHUX OBJamIherma
MIPETEeXHO KOPUCTHO 3a jadame HamiexHocTH E3 Ha crosbHeM IutaHy,
amy je OWJIO M mpuMepa HeHe NMPHUMEHE Pajd IIHPEeHka HaUIe)KHOCTH
uHcrtutynuja E3 Ha nHTEepHOM IulaHy. Y NpBHUM JielieHHjaMa JIOKTpUHA
AMIUTMIUTHUX OBaIiieha MOCAYXKHIa je 3a IIUPEHE YHYTPAIIbhe
HajnexxHoctd E3 y ekoHOMCKOj cepu. Y moduerky, 3ajeJHUIH CY, TOPe
M3PUYMTO TpONHCaHMX oBjamhema, MpU3HaBaHa M OBiIaIheme Ja
npeay3MMa Mepe HEONXOJHE 3a OCTBApeme LUJbEBA CA/APKAHUX Y
OCHHUBAYKNM yroBopuMa. CyJ je KacHHje IPOLIMPHO OBO CBOj€ CXBAaTamhe
KOHIIENTa YHYTPAIIbIX UMIUIMIUTHUX oBiamrhema, koHcTaTyjyhu na ta
opnamhema MOTy OMTH M3BElIeHAa HE CaMO M3 KOHKPETHE OJpende WiH
OIIITHX LMJbEBA OCHUBAYKOT YroBOpa, Beh M M3 TreHepaiHe CTPYKType
Tor yrosopa. [Topes yBoljerma 0BOT HOBOT OCHOBA 3a YCBajame JIOJaTHHX
Mepa OJf CTpaHe EBPOICKMX WHCTUTYNIHja, EBpomcku cyn mpasie je
mmpeme yHyTpamme HamaexHoctd E3/EY octBapmo u mpuMeHOM
JIOKTPUHE UMILUTMIMTHHUX OBlanihema y BAHEKOHOMCKUM cdepama.
Ksbyune peun: EBporcka 3ajegnunna; EBponcka yHuja; EBpomncku cyn

mnpasae; Tymaueme; OcHuBauky yrosopu; MmmmummrHa
HAJUIeXKHOCT.
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LESSONS FROM A FARAWAY COUNTRY: THE
CHALLENGES FACING BRITISH JUDGES IN INTERPRETING
EU LAW AFTER ACCESSION (1973-1990)

As judges from across the Western Balkans are currently being
trained in the rules concerning the interpretation and enforcement of
(rights under) EU law in cases before them, this paper will examine how
British judges approached this same matter in the immediate post-
accession period, 1973-1990.

It will be shown that, for many years after joining the then EEC,
domestic judges in the United Kingdom sought to impose their own
canons of interpretation when approaching EU law in cases in which
they were adjudicating. The gradual movement to embrace the methods
of interpretation used by the European Court of Justice, ultimately
resulted in a profound re-orientation of British judges in their approach
to the basis of their decision-making and the legal sources available to
justify their reasoning.

This paper will therefore trace the main cases as examples of
the process by which British courts gradually came to accept European
canons of interpretation, highlighting the difficulties faced in adapting to
different ways of understanding the context of EU law. In discussing
these various judgments, it is hoped to underline the fact that even a
long-established judiciary from a new Member State faced many
challenges in dealing with post-accession application and interpretation
of EU law. Judges and courts in all accession states have faced and
continue to face similar challenges in fulfilment of their duties of Union
loyalty (sincere cooperation) under Article 4(3) of the Treaty on
European Union.

Keywords: Union loyalty; Western Balkans; Interpretation of EU law;
British judiciary; Domestic rules of interpretation
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THE PROTECTION OF FUNDAMENTAL RIGHTS IN THE
EU BETWEEN CREATION AND INTERPRETATION

The European Community created in 1957 does not have
the primary objective of guaranteeing fundamental rights, its aim
is above all to form an agreement economic and a common
market. It is true that the freedoms of movement or establishment
of people are part of these rights, but they remain rather limited at
community level. However, the jurisprudence of the Court of
Justice of the European Communities complements the need for
inserting rights into the general principles of Community law
since 1969 (ECJ 12 November 1969, Erich Stauder v. City of
Ulm-Sozialamt; then Court of Justice 17 December 1970,
Internationale Handelsgesellschaft).

These principles apply to secondary legislation and they
are created, or "discovered" according to the expression of the
Court, on the basis of the constitutional traditions common to the
States members (the Court is bound to draw inspiration from the
constitutional traditions common to the member and nonmember
states it can therefore accept measures that are incompatible with
the recognized and guaranteed fundamental rights by the
constitutions of these States as said in ECJ 14 May 1974, Nold v
Commission of the European Communities).

Furthermore, the Court of Justice explicitly refers to the
European Convention on Human Rights (in the sentence of 28
October 1975, Rutili v. Minister of the Interior) so, the rights of
the Convention are integrated as principles common to the
Member States, and it is in that capacity that the European Court
of Justice has given concrete expression to many fundamental
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rights. Few years later the Single European Act and the Maastricht
Treaty begin to include in the Community treaties a reference to
the European Convention on Human Rights.

In 2009 with the Lisbon Treaty the EU adopted for the
first time its own imperative catalog of rights, the Charter of
Fundamental Rights of the EU. As of that date, the Court of
Justice has the possibility of referring to the European Convention
on Human Rights and applying it as such but it also has an
instrument for the protection of fundamental rights issued from the
European Union.

Key words: EU; Fundamental right; Court of Justice; European
Convention on Human Rights; Charter of Funda-
mental Rights of the EU.

54



VIK/UDC 340.5(73)

Doc. Dr. Juan Camilo Herrera
Universidad de los Andes, Facultat De Derecho

INTERNATIONAL AND CONSTITUTIONAL LAW IN THE
AMERICAS

I will explain the interrelations between constitutional and
international law with particular emphasis —on the sources— or
clauses of international projection in the Constitutions of the
Americas and the Caribbean. Through the description and analysis
of the normative taxonomies of each of the 36 constitutions in
force in the region, I will offer in my presentation a big picture of
the internationalization of constitutional law and at the same time
of the elements that make up the constitutionalization of
international law in the region.

The connections are demonstrated through practical
examples of the impact on domestic legal systems in human
rights, regional integration, and investment law. The main
contribution of this study lies in subsuming in a few pages the
identification of the intersections of international and
constitutional law in the Americas and the Caribbean, with a view
to the relations between the local, national, regional, and
international.

The chapter is part of a working process for The Oxford
Handbook of International Law and the Americas, which will be
published in 2023.
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Senior research Mihajlo Vuci¢
Institute of International Politics and Economics, Belgrade

JUDICIAL MEMORY AS A TOOL OF SOCIAL CONTROL

The idea of the research is to provide an analysis of how
decisions of the tribunal constituted under international law impact the
creation of historical memory for the peoples of the former Yugoslav
states. The states established after the breakup of former Yugoslavia
share a past full of atrocities committed on all sides, not only from the
two world wars but from the more recent civil wars that occured at the
turn of the century. The International Criminal Tribunal for former
Yugoslavia was established by the United Nations Security Council
Resolution while the civil wars were still raging. Its proceedings wrote
the history of the conflicts through numerous evidence and convictions
of most important perpetrators. The judicial memory was created
intended to be a common, reconciliatory memory for all the peoples and
states previously involved in conflicts. However, the manner of the
creation of the Tribunal, prosecutorial strategy and great powers’ abuse
of its role negatively impacted its legitimacy and impartiality in the eyes
of the political elites and common people of the region. Various
communities in the region differ in terms of how they perceive the
history enshrined in the Tribunal’s decisions. Nevertheless, these
decisions were recognized as official history in the legal acts of these
countries, and in the most extreme cases, the denial of any aspects of
these decisions became a crime under their criminal codes. The
hypothesis of the author is that these memory laws serve as the tool of
social control. They are intended to preserve the legacy of the Tribunal
despite the strong opposition to its interpretation of history by local
communities. In this manner, these memory laws aim to prevent another
cycle of atrocities between the local communities. However, instead of
bringing stability and common reconciliatory memory, the author argues
that these memory laws might lead to further social polarization in the
multiethnic societies of former Yugoslav countries, where the legitimacy
of the Tribunal and its legacy is controversial to say the least.

Keywords: Memory laws; Former Yugoslavia; International criminal
tribunals; Conflict; Atrocities.
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LIMITS OF THE STATE OF NECESSITY DOCTRINE:
from Grotius until modern times

State of necessity is one of the principles that could be
found in all periods and across multiple regimes of international
law. Its traces lead back to the XVII century when self-
preservation stood as a legitimate reason for unlawful actions.
Nowadays, the state of necessity is deeply rooted in the questions
of state responsibility for the breach of international obligations,
as a general principle, as well as a requirement that is being found
in the derogation clauses of the human rights treaties. It is one of
the doctrines which proves its exclusivity in all stages of the
development of the international community.

This article intends to frame the state of necessity doctrine
and identify its limitations. Starting with the understanding of a
prominent lawyer and special rapporteur Roberto Ago, followed
by the ideas accepted by the ECHR Commission, all sublimed in
the work of contemporary writers, this doctrine has been
adequately understood and positioned within the rules of general
international law. However, these works have not addressed the
issue of the limitations of doctrine and possible abuses by states
which interpret the requirements too broadly. The author
concludes that the state of necessity doctrine should not serve as
an excuse for the breach of states' obligations, but rather as the last
resort used in order to safeguard its essential interests.

Key words: State of necessity; State responsibility; Human rights;
International obligations.
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FWO senior researcher at the Department of European, Public and
International Law, Ghent University, Belgium; Human Rights Centre and
Human Rights in Context

THE LEGITIMACY OF BLOCKCHAIN RULES: A STUDY ON
EMERGING TRANSNATIONAL STANDARDS

The emergence in 2009 of distributed ledger technology (DLT),
popularly known as “blockchain” has challenged the practice of law
beyond the state. This technology can be framed as ‘decentralized
computing’, in which computer applications run simultaneously on many
nodes, rather than running on a single central server where information is
immutable and can neither be manipulated nor erased. During its early
years, blockchain technology was exclusively used by computer science
enthusiasts or investors seeking profits in highly speculative
cryptocurrency markets. But current developments indicate that this
technology has begun to affect a far broader scope of interests and rights.

Here, I explore what are the sources of legitimacy (reasons for self-
compliance) for blockchain rules not embedded in code but imposed on
parties that operate with blockchain technologies (exogenous ‘off-chain’
rules), by addressing the following question: How is the concept of
legitimacy constructed for ‘off-chain’ governance of transnational
blockchain infrastructures? 1 answer this question by identifying the
highly fragmented rule-generating process of blockchain governance
and, in particular, looking at how legitimacy operates in the emergence
of technical standards for the technology. Even though standards are not
considered to be ‘hard law’ they have a critical impact on legal systems,
because they create the technical parameters from which legal
obligations and arguments will be constructed. Unlike older
infrastructure, blockchain has multiple simultaneous standard-setting
processes that operate within several standardization communities, each
of them with its own visions and priorities, but all share common de jure
or de facto technical standards. In the case of blockchain, the standard-
setting process has become critical.

Key words: Legitimacy; Public authority; Blockchain; Transnational

economic governance.
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Jloy. op bopuc Tyuuh
QaxynTer 6e30jenHOCHUX HayKa Y HuBep3uTeTa y bamoj Jlymm

Mp Paomuna pacuwuh
Hoxtopann Ha [IpaBaHOM dakynteTy YHHBep3uTeTa y bamoj Jlymu

HNOCTYIIAK O IPETXOJHOM IIUTABY UBMEDBY
HUHTEPHHPETATUBHOI' U IPABHOCTBAPAJIAYKOT
JJEJOBABBA CYJA ITPABJIE EBPOIICKE YHUJE

Iloctymak o mperxonHoM nurtamy npen CymoM mpasiae
EBporicke yHuWje, ka0 HEHUM HCKIbBYUYUBHUM HHTEPIPETATUBHUM
AyTOPHUTETOM, y TPOTEKIHMX celaM JeleHHja MaHU(EeCTOBao ce
Kao  KJbYYHH HMHCTPYMEHT HE CaMO  jypHUCIpPYICHTHE
KOHCTHTYIIHOHAIH3ALIH] e MPaBHOT HopeTKa eBPOIICKE
OpraHM3allije Ha HAYWMH KOjU JPKaBe WIAHMIIE, Ko ,,[OCIOapH
yroBopa“ (mpeamer Solange) HuUCy HU 3amuiLbaie, Beh u
EETOBOT MatepujaHor oborahema y pa3induTHM O0acTUMa Te
OCTBapWBama HEMoCpeqHe, alh KJby4YHe KOMYHHKalWje ca
HAIIMOHAJTHUM CYJIOBMMa M HAlMOHAIHUM TPAaBHUM CHCTEMHMA
yommre. Cnekrap ,Jocturayha Cyzna mnpaBie y OKBHPY
MOCTYIIKa O MPETXOAHOM INHTamy je IIUpOoK. MHumnmjamHo je
OoOWbeXKEeH eTabnupameM KOHIENTa AayTOHOMHOCTH —TIpaBa
EBporicke yHuje Te uIeHTH(QHUKAIMjOM H €BOIYIHjOM HErOBUX
NOjeIMHAYHUX CAJPKUHCKUX eneMeHara. Mehy THM eneMeHTHMa
HEHTPaTHO MjecTO CBaKako 3ay3uMajy OHU KOHCTHTYIIHOHATHOT
KapakTepa, Kao ITO ¢y MPUHIMIKN HaapeheHoCTH 1 HemocpeaHoT
JIEjCTBAa WJIM Hayelo jeAHooOpa3HOr TyMadema M eduKacHe
npuMjeHe TpaBa opranuzanyje. MelyTuMm, oll He Mambe BaXKHOCTH
je WVHTepIpeTaTHBHO TONMYyHAaBamkhe IPAaBHUX Npa3HUHA U
HEIOPEUYEeHOCTH YaKk M y o0JlacTMa Koje Cy ce KapaKTepucale
jacHUM YTrOBOPDHUM OIpaHHYelUMa Y KOHTEKCTY NOJOXaja M
HA/IJISKHOCTH €BPOIICKE MPABOCY/IHE UHCTUTYIIU]E, Kao IITO CY, Y
paHMjeM HepuoAay, o0JlacT yHyTpalllbHX IOCiIOBa M IpaBocyha,
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OTHOCHO JlaHaC oIl YyBHjeK o0jacT 3ajeqHUYKE CITOJhHE
0e30jenHocHe monuTHKe EBporcke yHuWje, 10 crenupuuHOT
WHTEPIPETaTUBHOI  AeUHHCAma OJHOCA TIpaBa  EBPOIICKE
OpraHu3alyje ¥ THUIMUYHOT MelyHapoIaHOT mpaBa MO Pa3ITHIUTHM
ocHoBama. Crtora ce HeW3ocTaBHO Hamehe moTpeba maBama
OJroOBOpa Ha MHUTalkE y KOjOj Mjepu ce MPETXOIHH MOCTYIaK
3aKcTa WCUPIUBHBAO Y CBOjOj OPUTHHAIHO] YTOBOPHOj HAMjEHH, a
TO je TyMmMauewme M yTBphHBame BaIWIHOCTH TpaBa EBporicke
yHHjEe, a Y K0joj Mjepu je oH mociayxuo Cymy mpaBie Kao,
YCJIOBHO, NpaBHOCTBapaladkyl  MEXaHW3aM  Kako  Ha
KOHCTHUTYIIMOHAHO], TAKO ¥ HA MaTepHjaTHO — MIPaBHOj paBHU. Y
MOKYIIajy JaBamka OATOBOpa HAa OBO MHTame, Yy paay ce, Y3
pelieBaHTHA yYrOBOpHA pjellea, MPEeBacXOJHO aHAIM3UpPa
jypuctpynennuja Cyna mpaBae MOCPEICTBOM Koje Cy MOMEHyTa
Te HeKa Jpyra ,JocTurHyha” y OOMeHy OOJNHMKOBama IpaBHE
MpUPOAE, alli W KOHKPETHUX MAaTepHjaTHONPAaBHUX pjelicHha y
MPaBHOM TIOPETKY EBpOIICKE OpraHu3aije U ocTBapeHa. [lpum
ToMe, Ja Om Kpeupao onarorapajyhu OKBHpP 3a OBakBO CBOje
njenoBame, Cyja mpaBjie jeé IPBO HAa WJICHTHYAaH HAYWH HACTOjao
06J'II/IKOB3TI/I " CaM MOCTYIIaK O MPETXOJAHOM IUTalky, a IIOTOM, O
CpeMHe ceaM/IeCeTHX T'OIMHa MPOIUIOT BHjeKa, CyOUHTH Ce U ca
,0aUEHOM pYKaBHIIOM™ OJf CTpaHE BPXOBHHUX HAIlMOHAJIHUX
IIPaBOCYJHUX AayTOPUTETa, OJIMYEHUX Yy YCTaBHUM CyJOBHMa
Jp>KaBa YIaHUIIA, KOjU HUCY ca 0J00paBamkeM IJieald Ha HEeroBe,
JOoAyImle  TPWIMYHO  TNPHKPHBEHE,  ,,[IpaBHOCTBapajayke’
MpeTeHsmje.
Ksbyune pujeun: IIpaBo EBporncke ynuje; [loctynak o mperxo-
HOM mmTamy; MebhynaponHo npaso; Hamwmo-
HaHO TipaBo; CTBapame, TymMayewme U NpUM-
jEHa mpaBa.
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Dr. sc. Ajna Jodanovi¢

Pravni fakultet Univerziteta u Biha¢u

DOPRINOS POVELJE O OSNOVNIM PRAVIMA EVROPSKE
UNIJE UNAPRJEDENJU SISTEMA ZASTITE LJUDSKIH
PRAVA NA UNIJSKOM NIVOU

Efikasno djelovanje Evropske unije kao demokratske unije
uslovljeno je obavezom posStovanja osnovnih prava i sloboda njenih
gradana, kao 1 osiguranjem njihove =zaStite putem pravnih
instrumenata i uspostavljenog mehanizma sankcija. Stupanjem na
snagu Ugovora iz Lisabona 2009. godine, Povelja o osnovnim
pravima Evropske unije formalno je uklju€ena u unijski pravni
poredak kao dio primarnog prava. Jedan od ciljeva istrazivanja je
pokazati da je Povelja oznacila znaCajnu etapu u okviru evropskog
integracionog procesa iz razloga S§to je osnovna prava udinila
sva gradanska, politicka, ekonomska i socijalna prava koja su se
ranije nalazila u razli¢itim nacionalnim i medunarodnim pravnim
instrumentima. lako je uvodenje Povelje u pravni poredak Evropske
unije predstavljalo znaCajan korak u konsolidaciji zaStite osnovnih
unijskih prava, osiguravajuéi pravnu uskladenost politika Unije sa
osnovnim pravima, analiza ¢e ukazati na glavne faktore koji
ogranicavaju primjenu Povelje u pravnoj praksi drzava c¢lanica.
Polaze¢i od toga da Povelja o osnovnim pravima Evropske unije
predstavlja sveobuhvatni okvir zastite ljudskih prava na unijskom
nivou i jednu od najmodernijih kodifikacija osnovnih prava u svijetu,
ovaj rad ispituje u kojoj mjeri je ukljucivanje Povelje u Ugovor iz
Lisabona doprinijelo efikasnijoj zastiti ljudskih prava u Uniji.
Kljuéne rije¢i: Evropska unija; Ugovor iz Lisabona; Zastita ljudskih

prava; Povelja o osnovnim pravima Evropske unije.
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THE CONTRIBUTION OF THE CHARTER OF
FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION TO
THE IMPROVEMENT OF THE HUMAN RIGHTS
PROTECTION SYSTEM AT THE UNION LEVEL

The effective functioning of the European Union as a
democratic union is conditioned by the obligation to respect the basic
rights and freedoms of its citizens, as well as by ensuring their
protection through legal instruments and the established mechanism
of sanctions. With the entry into force of the Treaty of Lisbon in
2009, the Charter of Fundamental Rights of the European Union was
formally included in the EU legal order as a part of primary law. One
of the objectives of the research is to show that the Charter marked a
significant stage within the European integration process for the
reason that it made fundamental rights more visible, and
systematically gathered in one legally binding document all civil,
political, economic and social rights that were previously contained
in various national and international legal instruments. Although the
introduction of the Charter into the legal order of the European Union
represented a significant step in the consolidation of the protection of
fundamental Union rights, ensuring the legal compliance of Union
policies with fundamental rights, the analysis will indicate the main
factors that limit the application of the Charter in the legal practice of
member states. Starting from the fact that the Charter of Fundamental
Rights of the European Union represents a comprehensive framework
for the protection of human rights at the Union level and one of the
most modern codifications of fundamental rights in the world, this
paper examines to what extent the inclusion of the Charter in the
Treaty of Lisbon contributed to a more effective protection of human
rights in the Union.

Key words: European Union; Treaty of Lisbon; Protection of human
rights; Charter of Fundamental Rights of the European
Union.
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University (H-1088 Budapest, Szentkiralyi utca 28)

Research Professor Emeritus, Institute for Legal Studies of the
Hungarian Academy of Sciences

RECHTSDOGMATIK AND ITS PLACE
IN PRACTICAL AND THEORETICAL
JURISPRUDENCE

Legal doctrine, doctrine juridique, or as termed in its
specialised German cultivation, Rechtsdogmatik, by
transforming the given texture of the law into a logically
organised conceptual system, will result in changes not of law
but in the law’s understanding. Thereby it duplicates the legal
phenomenon, giving mere drafted wordings conceptuality and
systemicity. The paper overviews the novelty, formative role,
understanding as a tentative scheme, as well as the scientific
status, of the doctrinal work on law.

Keywords: Languages of law; Doctrinal study of law; lus/lex;
Rules/norms; Conceptualisation; Systemicity;
Law / the law.
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OTKRIVANJE ,,PRAVOG* PRAVNOG ZNACENJA - PUT DO
VALJANE I ISPRAVNE PRIMJENE PRAVA

Rad je posveéen pitanju utvrdivanja ,,pravog™ znacenja pravne
norme kroz koji ¢e se pravni sadrzaj pretoc€iti u drustvenu stvarnost.

Kako se subjekat koji je stvorio pravnu normu i subjekat koji je
primjenjuje najc¢esSée razlikuju, i kako izmedu trenutka donoSenja i
trenutka njene primjene redovno postoji neki kraci ili duzi vremenski
interval, imajuéi uz to na umu da nas pravna norma, mada se od nje
oc¢ekuje da je dotjerana misaona konstrukcija koja je jezicki i tehnicki
uspjesno realizovana, uvijek suocava sa nesavrSenosc¢u svog autora i
nesavrseno§c¢u prirode opste pravne norme i da je sve ovo ¢ini na svoj
nacin neodredenom i nejasnom obzirom na odnose i situacije koje
normira, to ¢e subjekt koji je primjenjuje uvijek imati zadatak da je 1
protumaci.

Elaborirajué¢i nuznost postupka tumacenja pravne norme rad se
bavi pitanjem koliko pravna hermeneutika raspolaZze pouzdanim
sredstvima za utvrdivanje ,,pravog® znacenja pravne norme, koliko se
i kako pristup tumacenju vremenom promijenio 1 koji su i kakvi
stvarni efekti njegove primjene.

Rad u svom osvrtu, polazeéi od metoda tumacenja, pravne
argumentacije i njene primjene kao diskurzivne tehnike, dolazi do
nove retorike pokazujuci da je pravac kojim se hermeneutika prava
do sada kretala usmjeren na nalaZzenje nacina takvog pravnog
rasudivanja ¢ijom ¢e se primjenom u najvecoj mjeri osigurati valjana
1 ispravna primjena prava.

Teorijskopravni pristup u eksplikaciji teme temelji se na
primjeni dogmatskog, teleoloskog i aksioloskog metoda.

Kljuéne rijeci: Pravna norma; Tumacenje prava (pravna herme-
neutika); Metode tumacenja, Pravni argumenti;
Diskurzivni karakter argumentacije; Nova retorika.
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Ilpogh. op Cphan Iepuwuh
dunozodeku paxynrer Yausepsurera y Mcrounom CapajeBy

TEOPUJA HOMOCA KAPJIA HIMUTA

AyTop ce 0aBM TEOpWjoM HOMOCa HeMadkor ¢uinocoda
npaBa Kapna IlImuTa. [1IMUT je HacTaHAK MOJMTHYKOT W MPABHOT
MOpeTKa MOCMaTpao Kpo3 KOHCTHTYHCAE MPOCTOpa KOjH
HacesbaBa jeman Hapoj. Kapn IMut roBopu o JBa Homoca KOju
cy u3rpahuBany nonuTHYKe U npaBHe nmopetke y EBporu. C TuM y
BE3H, PA3IIMKYjy C€ Y OCHOBH U JBE BpcTe BpeaHocTu. CBe 3aBUCH
0 BpETHOCTH npocmopa (Mopa WIH 3eMJbe) Koje nobujajy CBOj
u3pa3 y KyIATypu MU TOJUTHYKO-TIpaBHOM mnopetky. llImuToBa
HCTpaKUBama MOCTajy aKTyellHa JIaHaC Kaja Ce HACTOjH Ja jeiaHa
rpyna BpPEIHOCTH TIPOTJAacCH YHUBEP3aJHHM W TaKO HaMETHE
JEAMHCTBEH MOMUTHYKY, KYITYpHH M TIpaBHH MOpeaak 06e3 003upa
KOjH je HomMoc TIPOCTOpa y TEMEJbY AAaTOT APYIITBA.

[IImuTOBa TEOpHja HOMOCAa C€ MOXKE YIOTPEOHTH Y
anammsn mmpewa HATO, Epomncke ynuje, cykoba CAJl u
Pycuje, mpuxBaTama WM HENpHXBaTamka BPEAHOCTH 3amaga u
BUXOBOI TIpaBHOT HOpMHpama koja Cpba, ka0 W KOI APYrHX
HEe3arna/HuX JIpyIITaBa.

Kbyune peun: Kapn HImut; Bpennoctu; Kynrypa; [Ipaso; Ilo-
nutuka; Homoc; 3emspa; Mope; I'eononutuka.

66



YIK/UDC 811:34
34
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VAGUENESS AND AMBIGUITY IN LEGAL LANGUAGE

This paper focuses on the linguistic component of legal
interpretation, through the notions of vagueness and ambiguity a
theoretical challenge to both philosophers and legal scholars. It
includes theoretical background of these concepts from the semantic
and logical perspectives, as well as instances of their practical
relevance in specific cases which require verbal expression and
interpretation beyond what has been actually written. While legal
certainty is regarded as a fundamental pillar in the rule of law, these
two notions represent a linguistic under determinacy. The need to
decode these and the related concepts dates back from antiquity. The
“void-for-vagueness” doctrine for instance with its roots in the
ancient times indicates the awareness of the practical implications of
these phenomena and their relevance for legal interpretation and legal
writing. Montesquieu’s “Spirit of the Laws” urged that laws should
be concise, simple, and devoid of vague expressions. In parallel with
the attempts for reforms towards plain language style and the
introduction of legal writing courses by many law schools, legal
writing style and Legalese in general long remained a subject of
analysis in terms of complex constructions and implicit wording,
often resulting in descriptions such as wordy, unclear, pompous and
dull attached to it. This domain seems as a struggle between the
subtle nuances of the abstract thought expressed with the beauty of
style, selection of linguistic means available or accepted as a
convention in both drafting and interpretation of legal texts on the
one hand and the reception and interpretation by the involved or
affected (legal institutions and clients) in a specific case on the other
hand.
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Buwu acucmenm bpano Xayu Cmesuh, ma
IIpaBuu axynter YHuBepsutera y Mctounom CapajeBy

TACHUREBO YUYEILE O OJJHOCY JPXKABE U ITPABA KAO
KPUTUKA KEJIBEHOBOI' HOPMATUBU3MA

Bophe Tacuh, cprncku npaBHuk ¢ nmouerka 20. Beka je y CBOM
HAyYHOM paJly NaXKiby IMOCBETHO OJHOCY JIpXKaBe U IpaBa, HacTojehn
Jla Taj OJHOC aHATU3Mpa KPO3 COLHOJIONIKY Ipu3My. therosa anammsa
IpkaBe M mpaBa oOyxBara, u3Mely ocrajor, KpUTHYKH OCBPT Ha
craBoBe XaHca KenseHa y3 pasBujame Hjeje 1a je pa3yMeBarma Ipasa
Moryhe caMo ocllamameM Ha YUELCHHMIIC a MPOOJIeM OJHOCA MpaBa U
nprkase je 3a Tacuha mpoGiieM ofHOCa CTBAPHOCTH U BPETHOCTH, U TY
jé MecTo cycpera mIpaBHe Hayke W mpaBHe ¢uiozodpuje. Tacuh
KpuTHKYje Kea3eHoBO HOPMAaTUBUCTHUKO YUCH-€ jep TPaBO HHUje CaMO
HOpMa, kako Kemsen tBpau. Tamo rhae Hema wHTepakuuje usmely
JpYyIITBa ¥ JAp)KaBe Tj. HHHUXOBOT JONMYyHaBamba, HeMa HHU IMPaBa,
kareropuuad je Tacuh. [IpkaBa je Be3aHa NPYIITBEHHUM IPaBOM (a
o0nJaj MOKe J1a YKHHE 3aKOHa) U OHa je ,,IPHMHpje IPYIITBEHO, a
OCHOB BE3aHOCTH JpKaBe IPAaBOM je 3ajeJHHYKa CBECT Yy IPYLITBY
KOoja TeXH ujeanuma mpasie u pena (mupa). Tacuh cmarpa na je
MTO3UTHBHO MPaBO OECMHCIIEHO aKO je OJBOJEHO OJ Wjealia, Tj. OHO
0e3 maeana HUTH je PallMOHAIHO HUTH j€ BPEJHOCT HETO je caMo
cupoBa ynmeHuIa. OcuM Tora, MpaBo je U cujla, ajlk HHUje caMo CHJia
HETO M BPEIHOCT KOjy OJJIMKY]y CTATHOCT M IOCTOjame Mpoleaypa
KOje ce He Memajy caMoBoJbHO. [Ipeamer ananusze y HamieM paay he
na O6yne TacuheBo yueme O ApKaBM M TpaBy Yy CBETIIy KPUTHKE
KemenoBor HopMaTmBmM3Ma, ma heMo TOYETHH [0 pajga na
moceetiMo KemsenoBom yuewy. bynyhun na je Bophe Tacuh
MIPEJICTAaBHHUK COIMOJIOIIKOIIPABHE LIKOJIE, OApel)eHe HalmoOMeHe 0 B0j
he na Oymy wu3HeceHe. 3atuMm he ananm3a nga Oyae mocBeheHa
TacuheBuM cTaBOBHMA, C IJBEM J1a ce pacBeTiu TacuheBa KpUTHKA
HOPMAaTUBUCTUYIKOT npucTyna Kao HUCyBUIIIC CTaTUYHOT 3a
o0jammenhe TMHAMIYHIX 110jaBa MOMYT JIpKaBe U MpaBa.

Kibyune peun: Hophe Tacuh; Xanc Kemsen; Hopmatueuzam; OgHOC
Jp>kaBe ¥ npasa; JpymTBeHo mpago.
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YAK/UDC 340.111

Hcmpaosicusau npunpaenux Area Bezopaouya
HNHctutyT 3a ynopenHo npaso, beorpazn

OYHKIMNOHAJHA AHAJIN3A ITPABA

VY pany ce aHanm3upa IpaBHOHAyYHA JHTEpaTtypa y
KOHTEKCTY (YHKUMOHAIIHE aHallM3e MpaBa, T€ MOCTyIupa na y
MpaBHO] HaylHu HHje Omiao 3HayajHHjer OaBibema (QyHKIHMjaMa
mpaBa. [lomazehu om MepronoBor (Robert K. Merton)
pa3nuKoBama JATEHTHUX W MaHupecTHUX (QYyHKIHWja, y paay ce
MPeTIOCTaB/ba Jia j€ jemaH oOJ pasjora 3a WIy3Hjy O
CBETIPUCYTHOCTH (YHKIIMOHAIIHE aHAIIM3€ TpaBa y JIUTEPATYPH -
MOjMOBHO TMoOHUCTOBehBame TepMHHA , Wb W ,,pyHKOHjA™ y
onmToj jypucnpyneHiuju. OcuM Tora, Kao pe3yiaTar JOMUHAIIH]C
HOPMAaTHBHHX TeopHja mpaBa (y pa3HUM HEHUM BapHjaHTama), U
ca ’bUMa CKOITYaHOT CTPYKTYPAIMCTHYKOT OMMarha IpaBa, 9aKk 1
KOJI ayTopa KOj! jacHO pa3/iBajajy b IIpaBa U mberope QyHKIHje,
0aBJbeH€ OBUM IOCICIIH-MM JellaBa C€ YCIIyTHO M Ha CTPOTO
TeopujckoM HuBOy. CympoTHO, OBaj pajg HMa Hamepy Ja
(YHKIMOHAIHY aHaNKM3y NpaBa MO3WIMOHUPA TaMO T/E je HEHO
MPUPOAHO MECTO — TIOJI OKPUJBE EMITUPH]CKE COIHOJIOTH]E, YMME
O0u ce OaBJbeHE MUTAKEM IHJbA Y MPaBy OCTaBWIO (ruto3oduju
npaBa. C TUM y Be3H, y paxy hemMo ce OCBpHYTH M Ha MajoOpojHe
aNny 3HaYajHe TOKyIaje (Mpe cBera oHe u3 jpyre nojosune 20.
BEKa) J1a ce MaKiha HayyHe JaBHOCTH CKPEHE Ha OBY HEOIPaBJaHO
Jyro 3arocTaBjbaHy OOJACT MCTpaKMBama Ipasa. [lpukazaHa
aHaimM3a uMMa 3a Wb Jia OyJe KOHIENTYaJIHO-METOIOJIOIIKH
OKBHp 3a jenan Oyayhu mokymaj kareropuzanuje ¢QyHKIHUja
npasa.

Kibyune peun: OynkunonanHa ananusa npasa; OyHkimje npasa;
Husms npasa; JlatentHe u manudectHe QyHKIH]E
npaBa
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JABHOIIPABHA CEKIIMJA 3/
PUBLIC LAW SECTION 3

YIIPABHO ITPABO 1 PAJTHO ITPABO /
ADMINISTRATIVE LAW AND LABOR LAW

YIIPABHO IIPABO /
ADMINISTRATIVE LAW
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VJIK/UDC 35.07(497.11)
352/354(497.11)

Ilpogh. op 3opan Jlonuap
[Ipaau daxynrer Yausepsurera y HoBom Camy

KOHTPOJIA OPT'AHA AP KABHE YIIPABE HA /I
JIOKAJIHOM YIIPABOM Y CPBUJHU

YcraBom PenyOnmuke CpOuje je 3ajemucHo mpaBo rpahana
Ha JIOKAJTHY CaMOYIIPaBy, Kao U Jia JOKAIHA CaMOYIpaBa MoJIexKe
caMmo HaJ30py YCTAaBHOCTH M 3aKOHUTOCTH. CTora, y TMpaBHOM
cucremy CpOuje ngaHac IOCTOjU pa3rpaHaT CUCTEM HAJI30PHUX
oiamhema EHTPAIHE BIACTH HAJ PaJoOM M aKTUMa OIIITHHA U
rpajoBa Kao jeOuWHHWIIA JIOKaJHE  camoympase.  Mebhy
Haj3HauajHUjUM oBnamhemruMa cnana Hajupe opnamhema Brane
Ja TOJ YCJIOBMMa TPOMHCAHUM 3aKOHOM PACHyCTH CKYIIITHHY
JEIMHUIIE JIOKAJTHE CaMOyTpaBe, Kao W Ja Npea YCTaBHUM CYA0M
MOKpPEHE TMOCTYMaK 3a OIEHYy YCTABHOCTH WM 3aKOHHUTOCTH
OIINTEr aKTa jeJMHHIIC JIOKaJHE caMOyIpaBe 3a KOjU cMaTpa ja
HUje carjacaH YCTaBy WM 3aKOHY, & Ja JI0 OJUTyKe YCTaBHOT
cyla oOycTaBH OJ W3BpIICHA OIIITH aKT jEJAWHUIIE JIOKATHE
camoymnpase. [lopea Tora, MUHUCTAPCTBO HAUICKHO 3a TOCIOBE
JIOKAJIHe caMOyIipaBe uMa opnaiiheme 1a npeq YIpaBHUM CYI0M
MOKpPEHE MOCTYIAK 32 OI[CHY CArlIaCHOCTH OIIIITET aKTa jeINHHIIE
JIOKAJIHE CaMOYIIpaBe ca HBCHUM CTAaTyTOM, Kao W OBiamhemne 1a
moa YycjioBuMa IIPOINMMCAaHMM 3dKOHOM YKHWHC WM TIOHUIITH
MOjeTUHAYHN aKT JeIUHHUIIC JIOKATHE CaMOYITpaBe MPOTHB KOra ce
MOXKE HE MOXE BOJMTH YNPaBHU CIOP, aKO cMaTpa JAa HUje y
CKJIQJly Ca 3aKOHOM WJIM MPOIKCOM CaMe jeIUHHIIC JIOKaJHEe
camoynpaBe. C gpyre cTpaHe y LWJbY 3allTHTE JIOKaJHE
caMoyIpaBe OIIITHHE M TPaJOBH HMMajy MNpPaBO Ja IOKPEHY
IOCTYIIAaK 3a OLECHY YCTAaBHOCTH HJIM 3aKOHUTOCTHU WIIM ApPYyror
OIIITEr aKTa ILIEHTPaJHe BJIACTH KOjUM ce moBpehyje mpaBo Ha
JIOKAJIHY CaMOYIIpaBy, Kao ¥ IpaBo Ha 1moceOHy kandy YcraBHOM
Cylly aKko cMmarpajy Ja Cy IOjelMHAaYHUM aKTOM WIH DPaIlkboM
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OpraHa IIEHTpajiHe BJacTH OHeMmoryhaBa BpIIEHE HAJIEKHOCTH
jeOWHUIEe JIOKalHe caMoymlpaBe. YTPKOC IOCTOjalby BeoMa
pasrpaHaTor cHucTeMa pazIMYMTHX HaJ30pHUX oOBiamhema
[IEHTpaJHe BIACTH HaJ JIOKAITHOM CaMOYIIPaBOM JOCAJAIIHE
BUX0BO e(heKTHBHO BpIICHE YKa3yje Ha YNH-EHUILY JIa OHA UMajy
BUIIIE TPEBEHTHBHO JEjCTBO HETO IITO CE y MPaKCH 3aucTte U
KOpHCTE.

Kibyune peum: JIpxaBHa ynpasa; JlokanHa ynpasa; Kontpona;

Hanzop.
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YIAK/UDC 004,45:35

Ilpogh. op llpaecan I'oyescku
[IpaBHoU dakynrer ,,Jyctuamjan [Ipsu‘ Yuausepsurera ,,Cs.
Kupun u Meronuj“ y Ckorupy, Penyonnka CjeBepna Makenonuja

YIIPABHO IIPABHE BAPUJEPE JIUT'UTAJIM3ALIUJE
IHOCTYITIAKA
KBAJIUTATHBHA CTYAHja MOCTYNAKa U3 00J1acTH 00pa3oBama 1
3ApaBCTBA

Pan mpecraBiba KBaJUTATHBHY CTYAH]Y IPUMEHOM IpaBHE
aHam3e 0Ja0paHOr y30pKa NMPaBHUX MPOIMHCA W TPaKce jaBHUX
uHcTHTyMja. [Ipenmer ananuse je oneHa CIpeMHOCTH ITO3UTHBHO
MpaBHOT OKBHUpa 3a JAWTHTAIM3AIHM]y TIOCCOHMX YIpPaBHHUX
MoCTyIaKa KojuM ce Mpyxkajy jaBHe yciyre. Onabpan je HAaMEpHH
y30paK 3a TPH KaTEeTOpHje jaBHUX YCIyra, O/ KOjHX je YKYITHO
aHAJIM3UPAHO TET yCIIyra:

1. exBUBaJICHIIMja 1 IPU3HABAE MIPETXOTHO CTEYCHOT

oOpa3oBama 13 00J1aCTH OCHOBHOT 00pa30Bama, CPEeIher

o0pa3oBama 1 BUCOKOT 00pa3oBama;

2. yIHC yYEHUKA Y OCHOBHO 00pa3oBame; U

3. OCHUBamE NMPUBATHUX 3/IPABCTBEHHUX YCTAaHOBA Yy

MPEXH 3/IpaBCTBEHHX yCTaHOBA.

3a cBaky ychnyry jaT je Tperiyiell pejeBaHTHOI OKBHpA,
Hayela KOjUM C€ BOJM ayTop TOKOM aHallu3e, HapaTHBHU H
tabenapHu Tperje] JAeTeKUWje M MpenopydeHy HacoKy 3a
MHTEpBEHIIMje MOTpeOHE 3a YKIAkhalkbe YOUCHHX MPaBHUX
Oapujepa 3a JUTHTAIU3AIM]y TOCTyNaka. 3a yCiyre 3a Koje je
yTBpHEHO J1a He T0CTOje TIPaBHE MPEYHIIE JUTHTATTH3ALH]e AaTe CY
CaMo HAacOKe OJHOCHO IpEIopyKe Koje acleKkTe yciyre Tpeda
y3eTH y 003Up TOKOM JUruTanu3aimje. Mako paja caapku HacOKe
OJTHOCHO TIPETIOPYKE, 110 CBOjOj CAAPKHMHU U METOy aHaJM3€e paj
npecTaBba CTPYYHO M HAyYHO I'PAJMBO a HE JOKYMEHTA 3a jaBHE
MOJIMTHKE Y cMHUciu ‘public policy analysis’.
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3a CBHUX MET yciIyra MperopyKa je Ja ce AUTHTaIN3aIija
nonynupe Ha Beh ycBojeHu omhu mpaBHM OKBUP Koju 00e30ehyje
MPaBHU OCHOB TIpYyXamba yClyra eJeKTpOHCKUM myTeM. [locTymak
KOjUM Ce O/BHja €JEeKTPOHCKa KOMYHHKaNwja je y (GYHKIHjH
cripoBohjema IOCTYIKa OIHOCHO IIOCTYNaKa M IPEHO3HAaBabY
BAJIUJHOCTH JIOKAa3HUX CpeACTaBa OJHOCHO HCIIpaBa, MOTBpPJa,
ceptuduKara, TUIUIOMA H CII. KOjU c€ KOPUCTE Y MOCTYIIIMA.
KibyuHe peuu: JaBHe yciayre; YOpaBHU MOCTYNAK;
Jururanuzanyja; ExBuBaneHuja u npu3HaBame
IPETXOAHO CTEUEHOr 00pa30Bama; YIHIC YUEHHKA;
OcHuBame MPUBATHUX 3/IPAaBCTBEHHUX YCTAHOBA Y
MPEXH.

Full-time professor Dragan Gocevski, Phd
[ustinianus Primus Faculty of Law in the Ss Cyril and Methodius
University in Skopje, Republic of North Macedonia.

LEGAL BARRIERS FOR DIGITALIZATION OF
ADMINISTRATIVE PROCEDURES
Qualitative Study of Procedures in Education and Healthcare

The paper is a qualitative study, providing a legal analysis
on a deliberate sample of regulation and practices in public
institutions. The specific focus of the study is an evaluation of the
legal framework’s readiness for digitalization of special
administrative procedures to provide public services. A
deliberately sample is selected for three categories of services
from two fields, covering a total of five services:

1. Equivalence and recognition of previously obtained

education in primary, secondary and tertiary education.

2. Enrollment of pupils in primary education. And

3. Establishment of private health care institutions in the

national network of health care.
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Each service is analyzed within its legal framework,
provided a set of guiding principles applied in detecting specific
1ssues and directions to overcome them. Furthermore, a narrative
and tabulated overview of findings for each service and set of
directions. Findings address specific legal barriers that ex lege
prohibit digitalization of process to provide a service. Directions
provide a recommendation for specific interventions needed to
eliminate detected barriers. Services for which barriers are not
detected are provided with guidelines which procedural aspects
should be considered during digitalization. Though the paper
provides directions and guidelines, by its method, structure, and
content it is not a public policy analysis but an expert and
academic discourse of the topic.

All five services are recommended to digitize relying on
an existing general legal framework enabling electronic provision
of public services. Procedure(s) though which electronic
communication is conducted is in the function of process
enforcement and recognition that all means of proof such as
certificates and diplomas are equally valid regardless of format
(print of electronic).

Key words: Public services; Administrative procedure; Digi-
talization; Equivalence and recognition of previous
obtained education; Pupil enrollment; Establi-
shment of private health care institutions.
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YIAK/UDC 340.12:351.74

Ipogh. op Munow [lpuya
[IpaBau axynrer YHuBep3urera y Humry

KAPAKTEPUCTHUKE ITPABHOI' PEXKUMA
YPEBUBAIA JEJATHOCTHU INIOJIMLIUJE

VY paznuuuTiM 00acTHMa MPaBHOT MOPETKA 3aCTYIJbEHH
cy OpojHM TpaBHH PEeXWMHU ypehuBama NpaBHUX mpeaMeTa, a y
MpaBHUM TIpeIMeTHMa caipykaHa Cy npaBHa mo0pa W TpaBHU
HWHTEPECU KOjU CauyHibaBajy MaTepujy mnpaBHoOT ypehuBama. [IpaBHH
PEKHMH CacTaBJbEHH Cy O] IPAaBHUX MPHUHIMIIA U IPaBHUX HOPMH, Y
YHjOj OCHOBH JICXKH pasjvKa u3Mel)y TeeoIomKux IpaBHUX CTaBOBa,
CHCTEeMCKHX TpPAaBHUX CTABOBA W PETYIATHBHHUX MPAaBHUX CTAaBOBA,
IITO je Hallle OPUTHHAIHO rieauiuTe. [IpaBHU pexUMU 3aCTyIIJbEHH Y
MPaBHOM TIOPETKY pasiuKyjy ce MpeMa CBOjOj CaApP>KUHH, a 3alpaBo
pa3nuKa je y OMHOCY MpaBHUX IMPUHIIMIA KA0 TEICONOMIKIX MPaBHIX
CTaBOBa M MPaBHUX HOPMHU Kao CHCTEMCKHX M pPeryJaTUBHHX
NpaBHUX cTaBoBa. (Pu3MyKa MAENaTHOCT MONUIMjE CaMO jeIHUM
JIeTIOM MO>Ke OMTH ypeheHa 3aKOHCKMM HOpMaMma Kao PerylaTHBHUM
MpaBHUM CTaBOBMMA, CIIEACTBEHO YeMy VY TMPABHOM PEKUMY
ypehuBama J1enaTHOCTH MOJIMIje TpeoBal)yjy 3aKOHCKE HOpME Kao
CHCTEMCKH TIpaBHH cTaBoBH. ODm3WuKka IENATHOCT MOJHLHUjE Y
CIY’KOM 3allITHTE JaBHOT pella U MUPa OCHAXEHA je MPETIOCTaBKOM
JICTAIHOCTH, OLICHOM LIEJIMCXOJHOCTH M MoryhHourhy HemocpemHor
W3BPIICHA, a 3aKOHCKE HOPME KAao CHCTEMCKH NpPaBHH CTaBOBU
ypehyjy yciioBe, TpaHUIe W TIOCISIUIE PACTIPOCTHPAA TIOJTHUIIN]CKE
JIENIaTHOCTH. Y TIPaBHOM peXHUMY ypehuBama JenaTHOCTH TOJHIIH]e
B)XHO j€ YOUMTH Pa3iHMKy H3Mel)y 3aKOHHTOCTH y MAaTECpHjaTHOM U
3aKOHHUTOCTH (DOPMATTHOM CMHCITY.
Kibyune peun: [enatHocT nonunuje; TeneoaomKky MpaBHU CTaBOBY;
CucremMcKku IpaBHU CTaBOBYU; PerynaTtuBHU NpaBHU
CTaBOBHM; 3aKOHHTOCT Y MaTepHjaTHOM CMHCIY; 3a-
KOHHUTOCT Y (hOPMaTHOM CMHCITY.

76



UDC/YIK 351.712:347.4

Jloy. op Carva I'onujanun
[IpaBau axynrer YauBepsureta y Mcrounom CapajeBy

YIIPABHHU YI'OBOP Y JOMAREM IIPABY

[lox ympaBHUM yroBOpOM ce yOoOW4ajeHO MOApa3yMHjeBa
jenHa crmeuuguyYHA BpPCTa YroBOpa, pa3iiiiuMTa O OCTAIHX II0
TOME IITO je MOJBEIeHA IO/l PEKUM jaBHOT MpaBa. Y paiy, ayTop
OTBapa IMUTAalkE I[OCTOjaba YNPAaBHUX YroBOopa Yy IPaBHOM
cucremy PenyOnuke Cpricke u bochHe u Xeprerosune. Texwurire
je Ha aHauM3M YroBopa O KOHIIECHjamMa, O jaBHO-IIPHBATHOM
MapTHEPCTBY U YroBopa o jaBHUM HabaBkama. Kon oBux yrosopa,
MOTY c€ yOuuTH onpeleHe KapaKTepuCTHKE YIPaBHHX yroBopa,
M MX 3aKOHOJABAll TAaKO HE MMEHYje M HE Jaje MM H3PUUHUTO
TakaB kapaktep. CTora je u \bbUX0Ba IpaBHA PUPOJIA CIIOpHA.
Kbyune pujeun: YmpasHu yroBop; I'pahaHckompaBHE YroBop;

VYToBOp 0 KOHIIECHjU; YTOBOP O jaBHUM Ha0aB-
KaMma.
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UDC/Y]IK 35.07

Hoy. op Jenena Cmapuesuh

MHUHHUCTapCTBO 38 HAYYHO-TEXHOJIOIKY Pa3Boj,
BHCOKO 00pa3oBame U HHPOPMAIIMOHO APYIITBO
Peny6anke Cprcke

IMPOPECHUOHAJIN3ALIUNJA JABHE YIIPABE Y BOCHHU U
XEPOHETOBUHU - MUT WIN (PEAJIHA) OITHHUJA

Kaga kaxemo “mpodecuoHanHa” jaBHa ympaBa, IOJ THM
NPBCHCTBEHO IOJpPa3syMHjeBaMO CTPY4YHY, e(HKacHY, HOJUTHYKH
HETPUCTPACHY jaBHY YIpaBy Yy KOjoj pafie U KOjoM PYKOBOJIE CTPYUHH,
00pa30BaHU KaJpOBH Ca jaCHO NC(UHUCAHMM yjorama, AY)KHOCTHMA U
JMHHUjaMa OJITrOBOPHOCTH, KOja MMa TPAHCIAapeHTHE MpoLecuMe pana H
00e30jeheny angexBaTHy mpaBHY 3amTHTY rpahana. Mako je oBaj mojam
cTap CKOpPO KOJIMKO M caM II0jaM jaBHE ympase, a mpodecruoHanu3angja
ympaBo jeaHa o Bojchux TEHICHIMja O KOjOj je, joIl MpHUje HEKOIHUKO
JelieHNja Hcao jeaaH ox yremesbuBada Hayke o ynpasu, Eyren Ilycuh,
OHa jOII YBWjeK NpEICTaB/ba W3a30B U YHHHU C€, BHUILE HEro HKaj,
HEIOCTIXHHU uaean He camo y bocHu n Xeprerosunu, seh u y apyrum
3emspaMa 3amagHor bankana kao mTo cy Cpouja, Lpra ['opa, CjeBepHa
Maxkenonuja u AndaHuja.

Haxo je pedopma jaBHe ynpase jour panux 2000-Tux roguHa o
cTpane EBpornicke KOMHCH]j€ MOCTaBJbeHA Kao YCIIOB 32 3€MJbEe Y MPOLIECY
mpucTymnama EBporickoj yHHju, mTO je Tpebano ma pe3yinTHpa yIpaBo
poeCHOHATN3AIM]OM UCTE ¥ IPUMOpPA OpPraHe BIacTH Ha pedopme, TO
ce HHje pgecwso. Y CBUM H3BjelITajuMa O Hamnperky bocHe u
XepuerosuHe y obmactu pedopMe jaBHE ympaBe BHAJBHBO je 1a OBa
obJiacT 3a0cTaje M He MoKa3yje OueKuBaHe pesyirare. Pasiora je MHOTO
M je Ha MPBOM MjeCTy YMHHM C€, HENOCTOjamhe BOJbE JOHOCHJIAlA
OJUTyKa J1a OBaj NPHOPUTET CTaBE HA BPX IMOJIMTHYKE areHje, OIHOCHO
THjecHa 3aBUCHOCT jaBHE YIpaBe OJ] MOJUTUKE W MOJMTHUYKHUX IpoIleca.
Kako je jaBHa ympaBa u gajbe TOCI0aBal] KOju 3amoljbaBa Hajehu auo
pamHo CrocoOHOT CTaHOBHHINTBA, a NPUBpEAA Tj. PEAHH CEKTOp jOII
YBHjEK HEJIOBOJHHO CHa)KaH M Pa3BHjEH Jla TIOCTAaBH CBOje 36KOHUTOCTH
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Ha TPXXUIITE pagHe CHAre, TO je OJBajarbe jaBHE yIpaBe O] MOJIUTHKE,
o0e30jehuBame  HENPHUCTPACHUX W TPAHCIAPEHTHHX  Hpoleca
3anolubaBakba NpeMa KPUTEPUjyMHMa CTPYYHOCTH M KOMIIETCHIH]ja
mmocTano ckopo Hemoryhe.

Crora ce mpen CTpy4HY jaBHOCT, caia Beh kKao HEMHHOBHO,
NoCTaBJba NIHTake — Aa U je y bocHm m XepreroBunu Moryha
mpodecroHaNM3alrja jaBHE YIpaBe YIPKOC CBUM HEMOBOJFHOCTHMA
JPYIITBEHO-TIOJIMTHYKOT KOHTEKCTa y KOjeM HCTa oOuTaBa, Oa JH je
Moryha Makap 10 HEKOT HHMBOA KOjU OHM 3a/JI0BOJEHO KpPUTCPHjyMe
EBporickor ynpasHor mpocropa wid he oHa OCTaTH HEJOCTHXKHU MUT U
TeH/ICHIMja 300T Yera hie mujeno NpymTBO TPIjETH MOCIHEIANIE Y BHIY
HEUCITyHkaBarba yCIIOBa 3a IPHCTYN EBPOINCKOj YHUjH, O/TacKa MIaJuX U
KOMIIETEHTHUX KaJpoBa BaH Jp)KaBe, CIIOPOCTH aIMHUHCTPATHBHUX
mporeca Koju ona0Wjajy MOTEHIHMjajdHe CTpaHe yiaraye, a TUME U
yCIOpaBajy pa3Boj pEATHOr CEeKTopa M MHOTe JIpyre HeraTHBHE
HoCIeuIIe.

VY pany ce ucTpaxyje 1mojaM M eJICMEHTH MpoQecroHaIH3aINje,
YCIIOBH 3a BEHO 00e30jehuBame, MpOIECH M YCIOBJBCHOCTH KOjU je
oTeXxaBajy Wiu oHemoryhasajy u 1ajy npenopyke 3a yHampjeheme crama
y 0BOj 00JacTu.

Kibyune pujeun: IIpodecmonanmszanmja; JaBHa ympasa; CTpydHOCT;
Kanporu; O6pazoBame; Pedopma.
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YIAK/UDC 347.235:347.136(497.11)

Loy. op Munuya Topouya
VYuusepsurer llpuBpenna axamemwuja, IlpaBHu dakynrer 3a
npuBpeay u npaBocyhe, Hoeu Can

YTHULAJ HAYEJIA O®PULHAJEJIHOCTHU HA ITIPABHU
MOJIOKAJ CTPAHKE Y YIIPABHOM IIOCTYIIKY
YIIUCA Y KATACTAP HEITIOKPETHOCTH Y
PEIIYbJIMIIN CPBUJHU

Y PenyOmuiu CpOuju je AeBeleceTHX TOAWHA MPOILIOT
BEKa OTIIOYEO TOCTYIaK YCIOCTaBJhbaHa jeJMHCTBEHE EBUJICHIM]jE
HETIOKPETHOCTH W TIpaBa Ha muMa, KaTacTap HEMOKpeTHOCTH,
KOjHU je Kao opraH ymnpase 3aMeHHO HocTojehe 3eMJBHIITHE KEbHTE,
TaNMjCKH CHCTEM M KaTacTap 3€MJBHINTA. YTIPaBHH MOCTYIaK
ynuca y Karacrtap HemokperHoctH y CpOuju ce mo mpaBuiry
nokpehe 1O CiIyKO0€HO] IyKHOCTH JOCTaBJbAEM HCIpPaBE
moJIo0He 3a yIUC Of cTpaHe 0OBE3HMKA JIOCTaBe: CyNIOBa, jaBHUX
Oele)XHUKa, jaBHUX W3BPIINTEJbA U JPYTHX OpraHa jaBHE yIpaBe.
[lpenBuhern cy BeoMa KpaTKH POKOBH, KakO OHM y KOjUMa
OOBE3HHK J0CTaBe MOCTaB/ba KATACTPy HCIpaBy, TaKO U OHU Y
KOjUMa je KaTacTap JQy)KaH Ja JIOHece OJUIYKY IO JOCTaBJHECHO]
ucripaBu. Karacrap omnyky OoHocH He —mpoBepaBajyhu
MaTepHjajiHy 3aKOHUTOCT yIuca, Beh caMo (popMaHy HCIPaBHOCT
JoCcTaBjbeHe wucrpaBe. Ha oBaj Ha4MH je MOCTyNak ymuca y
KaTacTap IIOjeJIHOCTaBJbeH M yOp3aH, a jaBHH pErucrap o
HEMOKPETHOCTH W TIpaBMMa Ha HbHMa, y3 MPOIHCaHy 00aBe3HOCT
ylyca W W3BpIICHY AWTHTANN3AIHN]Y, HEMHUHOBHO aXYpHUjU. Y
HaBEJICHOM NOCEOHOM YIPaBHOM IIOCTYIKY HHje IpeaBuleHa
aKTHBHA yJOTa CTpPaHKE, OJHOCHO MOTYhHOCT 3allITHTE CBOjUX
npaBa M HMHTEpeca CTpaHKa OCTBapyje TEK HAKOH JIOHOIICHA
NPBOCTENICHOT pellelkha W KOpUIINemeM IpaBa Ha JKaloy.
OuwnriesHO ce CMaTpao Jia MPONMCHBAKbEM jaCHHX NpaBHia 3a
cBaky (hazy MocTyrnka, y3 MoJApIIKYy HH(OPMAIMOHE TEXHOJIOTHje
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OJl CTpaHE pa3lIMYUTHX OpraHa, CTpaHKa HH He Moxe Johu y
CUTYyallWjy y K0joj Cy joj lpaBa Ha OWJIO KakaB HAYWH YIPOXKEHa.
Mehytum, W TmOpeA BUCOKOT CTEleHa OATOBOPHOCTH U
mpoecnonanu3ma, Moryhe je ma 0OBE3HHK IOCTaBe MOTPEIIH
TaKo IITO, PEIUMO, JJOCTABU HEIMOTIYHY JOKYMEHTAIIU]y WU MaK
WCTpaBe KOjeé Cce THYy pa3IMIuTUX BpCcTa YIUca, a HCTe
HEMOKpeTHOCTH (YIUC TepeTa, CBOjHMHE WM MaK 3a0enex0e HeKnx
JIpYyrUX TpaBa KojuMa c€ OrpaHHuaBa Jlajbe pacrojarame ca
HETMOKPETHOCTH) JOCTaBM IMOTpemHUM penocienoM. Kako
KaTacTap y TakBHM CHTyalldjaMa HE MOXKE JOHETH IMO3UTHBHO
pemieme, a 0OOBE3HUK J0CTaBe HeMa MOTYNHOCT JTOITyHE MOCTYIKa
HUTH W3MEHE peaociea IMOJHETUX 3aXTeBa II0 CIYKOCHO]
JY’)KHOCTH, TO OM OWJIO ONpaBIaHO NPEABUACTH TaKBO IPaBO
cTpaHny. bynyhu fia cTpaHka HUje HA CKPUBHJIA HATH YTHIAJIA HA
CUTyaIljy y K0joj MOCIeANIHO caMO OHa TPIH, a pykoBozaehu ce
OCHOBHMM Ha4d€JIMMa OIIITEr YIIPaBHOT' MOCTYyIKa, CMaTpamMo
OCHOBaHUM M Y TIOCTYINKY JO JOHOIICHA pelickha 00e30eauTH
aKTHBHY YJIOTY CTPAHIIM YMMe OH Ce 3aITHTHO HE CaMO HHTEpeC
CTpaHKe, Beh U jaBHU MHTepecC.
Ksbyune peun: Haueno odunmjennoctu; Karacrap HemokpetHo-
ctu; [loctymak ymuca y kartacrap; CtpaHke y
MOCTYIIKY MPe]] KAaTaCTPOM.
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VAK/UDC 35.072.6

Doc. dr. Emir Mehmedovié¢
Fakultet za upravu Univerziteta u Sarajevu

Aleksandar Damjanovié
Ministarstvo pravde Bosne [ Hercegovine

DRUSTVENI ZNACAJ FUNKCIJA INSPEKCIJSKOG
NADZORA I OGRANICENJA NJIHOVE PRIMJENE U
PRAKSI

U radu autori razmatraju pitanje druStvenog znacaja
preventivne, korektivne i represivne funkcije inspekcijskog
nadzora kako teorijski tako i u kontekstu njihove primjene u
praksi. Naime, inspekcijski organi u posebnom, inspekcijskom
postupku provjeravaju uskladenost postupanja i djelovanja
subjekata nadzora u odnosu na pravila utvrdena pravnim
normama. U vrSenju tih aktivnosti mogu preduzimati preventivne,
korektivne i represivne mjere, odnosno vrSe preventivnu,
korektivnu 1 represivhu  funkciju. Preventivna funkcija
inspekcijskog nadzora ima za cilj predupredenje povrede propisa,
korektivna funkcija ispravljanje, otklanjanje ili umanjivanje
posljedica utvrdenih nepravilnosti, dok represivna funkcija ima za
cilj kaznjavanje subjekata nadzora zbog nepravilnosti koje su
pocinili. Svaka od navedenih funkcija ima svoj utjecaj i znacaj na
stepen uskladenosti postupanja i djelovanja subjekata nadzora,
kako u odnosu na pravne norme tako i u odnosu na drustvene
ciljeve. lako svaka od navedenih funkcija, nesumnjivo, moze
doprinjeti ostvarivanju javnih politika u specificnim oblastima
upravnog postupanja, u praksi su evidentna ogranic¢enja u njihovoj
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primjeni. Ograni¢enja se ogledaju u nedovoljnom broju
inspekcijskih sluzbenika, njihovoj nedovoljnoj osposobljenosti,
cestoj fluktuaciji, politickom utjecaju na rad inspekcijskih sluzbi,
nepostojanju adekvatne kaznene (preciznije, prekrsajne) politike,
ali i nedostacima stru¢ne i tehnicke podrske koja je nuzna za
azurno pracenje 1 analizu stanja u odredenim oblastima
inspekcijskog nadzora. Svako od ovih ogranicenja, u razliitoj
mjeri, utjeCe na moguénosti i obim vrsenja funkcija inspekcijskog
nadzora, S§to posljedicno limitira moguénosti iskoriStavanja
benefita navedenih funkcija. Na kraju, autori predlazu odredena
rjeSenja koja ¢e doprinjeti umanjenju posljedica navedenih
ograniCenja te ostvarivanju veceg stepena drustvene korisnosti.
Kljuéne rije¢i: Inspekcijski nadzor; Funkcije inspekcijskog nad-
zora; Preventivna funkcija; Korektivna funkcija;
Represivna funkcija; Ograni¢enja u primjeni.
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VIK/UDC 349.2

Ilpogh. op Paoucnas Jlane
[IpaBuu daxynrer YHusepsurera y Uctounom CapajeBy

PACIIOPEBUBAIBE 3AITIOCJIEHUX

OcHoBHa cBpxa pacnopehuBama 3amocaeHUX CacToju ce y
o0e30jehuBamy onTMManHe paaHe (PYHKIUje  KaJIpOBCKOT
MOTEHIIMjana KO/ jeqHoT mocioasia. PacropehuBamem pagHnka
Ha oxrosapajyhe pamgHo Mjecto 00e30jehyje ce, mpBEHCTBEHO
3allITUTa HHTEPECa MOCJIOAABIIA, alk U CaMOT' PaJHKKa, Y YHjeM je
nHTEepecy na Oyme pacropeheH Ha pagHO MjecTO Koje OIroBapa
BETOBUM CTPYYHHM W PaJHUM CIIOCOOHOCTHMA. Y OBOM pajy,
CUCTEMATUYHO he CC M3BpPUIMTH aHaJIM3a IO3UTHBHOIIPABHOT
ypehewa wuHTHTYTa pacrnopehuBama 3amociCHUX W HETOBUX
OCHOBHUX BpCTa, Ca OCBPTOM Ha TMOHYAYy H3MjeHe caapxkaja
yropopa O pajay oOJl CTpaHe Iocjojamia. Y ojarorapajyhum
JUjelioBUMa paja, moceOHa mnaxma Oulie mocBeheHa pusuky u
pa3IMYUTUM OOJIMIMMA 3JI0YMOTpede MHTUTYTa pacrnopehuBama
3arocieHnx, raje he ayrop mokymaTtd Aa yTBpIW mpujemiore de
lege ferenda y nuiby cTBapama peryiia 0 U3MjeHH yroBopa o paiy
koje he gJompwHHjeTH YCIOCTaBJbamkhy paBHOTEXKE H3Mehy
uHTepeca nmpeayseha v yrnpaBibauke BIACTH MOCIOJABIIA, Ca jeTHe
CTpaHe, W MOTpede 3a 3alITUTOM pajHHKa Kao ciaduje cTpaHe
pazHoT O/IHOCA, ca IpyTe CTpaHe.

Kbyune pujeun: PagnompaBau omuoc; PagHo Mjecto; Pacmo-
pehuBame; AHEKC yroBopa o pajuy.
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VJIK/UDC 349.2

Ucmpaoicusau capaonux Josana Pajuli Hanuh, ma
HuctuTyT 3a ynopeaHo npaso, beorpas

ITPABHHU PEKUM U CHENUPUYIHOCTU PAJA O]
KYRE

Pan on xyhe, kao crmernuduuad HauyuH OPraHU30BabA
MOCJIOBa, aKTyeIH30BaH je ycliea nanjaemuje Bupyca covid-19, e
je Tako TModYeo Ja TpHUBIAYM CBe Belly Naxmky IMpaBHUKA.
Penecancu oBor oOmmka pajga JONpPHHENA je W AUTHUTAIU3aIlN]a,
otBapajyhu no cama HeBulheHe MOTYHHOCTH Jia CE IIMPOK CIIEKTap
mocimoBa o0aB/ka BaH MPOCTOpHja TMociiomaBna. Pam koju je
JMCIONMpPAaH YHOCH TIPOMEHE Yy OKBHPY HWHCTHTYTa IIpaBHE
cyOopAMHALIMje Y OJHOCY IIOCJIONABall-3allOCICHH, Kao H Yy
JOMEHY 3allITUTe B 0€30€THOCTH Ha paay U y 00JIACTH MPUBATHOT
’KMBOTA 3aIl0CIICHOT, T yCKiIauBama MOPOJUMYHOT M TOCIOBHOT.
VY ToM cMucCITy, IOLUTH CMO O] XUIIOTe3€ Jia 3aKOH O pajy Caap:Ku
HEJI0OBOJLHO OJlpeZibu Koje MOry ja ucmpare paj oxa kyhe xoju je
NpUCYTaH y TpeHyTHO] npakcu. [lopen momyHe 3akoHa o panay, y
pany he OuTH yka3aHO Ha 3HA4aj MOCTOjaba OIPENOH O pamy Of
kyhe y 3akoHa 0 0e30eJHOCTH U 3]IpaBJba Ha Pajy, KOjH YOIIITE
HE Mperno3Haje 0Baj O0JIMK PaJHOT aHTKOBAbA.

Kmbyune peun: Pan on xyhe; Kopona; [IpaBra cyObopaunHaiyja;
Be3benHocT u 31paBibe HA pajy.
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YIK/UDC 331.53
349.2
Asistentica Armina Cunjalo LLM
Pravni fakultet Univerziteta u Zenici

AGENCIJSKI RAD: DISKREPANCIJA IZMEDU
TUMACENJA PROPISA I PRAKTICNE PRIMJENE
INSTITUTA

Proces globalizacije i razvoj prava, neminovno za sobom
povlace pojavu odredenih specifi¢nosti i potrebu za stvaranjem
necega novog. Tako je pojava tzv. agencijskih radnika u oblasti
radnog prava otvorila mnogobrojna pitanja na koja je trebalo i na koja
tek treba dati odgovor. S obzirom na to da se do prve pojave termina i
samih agencijskih radnika, radni odnos zakljucivao isklju¢ivo izmedu
poslodavca i1 zaposlenika, sada se to mijenja uvodenjem treceg
subjekta - agencije za privremeno zaposljavanje radnika. Stoga, bilo
je neophodno definisati odnose izmedu radnika i1 agencije za
posredovanje, agencije za posredovanje i kompanije korisnika, te
izmedu kompanije korisnika i radnika, i te odnose pravno urediti.
Provedeno istrazivanje u svrhu rada usmjereno je ka tome da se
utvrdi u kojoj mjeri je u praksi doSlo do divergencije izmedu
nacionalnih zakonodavstava i njihove primjene sa Direktivom
2008/104/EZ o privremenim agencijskim radnicima. Uporedno-
pravna analiza ¢e pokazati u kojem stepenu agencijski rad olaSava
kompanijama korisnicima, kao i radnicima, Sto ¢e odgovoriti na
pitanje svrsishodnosti postojanja radno-pravnog instituta agencijskog
rada. U vezi sa time, a obzirom na zatvorenost i nefleksibilnost
radnog zakonodavstva u Bosni i Hercegovini, u radu ¢e biti
predstavljena i praksa nepotpunog i pogresnog tumacenja zakonskih
normi, a kakvo tumacenje moze proizvesti veliki jaz izmedu svrhe
odredenog instituta u praksi i njegove pravne regulacije. Autorica
rada ¢e prikazati opasnost nepravilnog tumacenja normi i reperkusije
koje takvo tumacenje moze imati na razvoj i stvaranje prava.

Kljuéne rijeci: Agencijski rad; Ciljno tumacenje; Medunarodno pra-
vo; Nacionalno zakonodavstvo; Europsko radno
pravo.
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I'PABAHCKOITPABHA CEKIIMJA 1/
CIVIL LAW SECTION 1
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VJIK/UDC 342.5
342.531.43

Ipog. op I'opoana Cmankosuh, pedosuu npogecop y neH3uju
[IpaBuu daxynrer YHuBep3utera y Humry

CYAUM3MEBY IPUMEHE U CTBAPAIbA IIPABA

3akoHOMABal, MpeMa MPHHIWIY I[OJeNie  BIACTH,
JIOHOIIICH-EM OIMINTHX MPAaBHUX HOPMH KOj€ MMajy YHUBEP3AJIHO
Ba)KCHbE CTBapa MPaBHU OKBUP y KOMe CyA Tpeba Ja BPIIU CYACKY
(yHKIM)y TpUMEHOM TpaBa Ja OW Ce OHO OCTBapWio Yy
(GaKTHYKUM SKUBOTHHM OIHOCHMA M 3aIITHTHO MPOjEKTOBAHU
IIPABHU NIOPEIAK.

Cyn je y Bpiiewny cyacke GyHKIHje Ay*KaH J1a TOCTyIIa 1o
MPOLIECHUM IIPaBHJIMMa KOje je MpoInucana 3aKOHOJaBHA BIACT U
Ja Cynld Ha OCHOBY MpaBuja MaTepujamHor mnpaBa. Cyackom
OJUTYKOM KOJOM C€ pelllaBa CIOp MPUMEHY]y Ce U KOHKPETHU3Y)Y
OIIITe TIPaBHE HOpPME KOje Bake W BaH clydyaja paad Kora Cy
JIOHECeHe, CTBapajy TOjeJHayHe TpaBHE HOPME KOje€ M3BUPY U3
OIIIITE MPaBHE HOPME M KOje CBOje MPABHO JICjCTBO M3a3UBajy y
(aKTUYKUM SKMBOTHHM OJJHOCHMa M YCIIOCTaBJba HApYIICHH
NPaBHHU TTOpPE/IaK.

[lpumena mpaBa y CyACKOM TIOCTYNKY MPETIIOCTaBIba
MpaBHO TyMademe, Koje Kao JIOTMYKa W MHUCAaoHa oreparyja
caJpKM M3BECHE EJIEMEHTE CAMOCTAIIHOCTH M €JIEMEHTE CTBapamba
jep cyauja TymadeweM nomaxe Beh mocrojehoj] Hopmu na yhe y
XKHUBOT U OCTBapH ce Yy (PaKTUIKHM KHBOTHUM OJHOCHMA. 3aKOHE
KOju JoNlaze y arpuOyIHjy cyla OH TyMaud H TpUMEmYje y
KOHKPETHOM, a HE Y HaueJIHOM U ommreM o0nuky. Cy/acka Biact
je HeaKTHBHa W3BaH CllydajeBa KoOje peliaBa M IbeHa
WHTEpIpeTalyja IpaBa UMa 00aBe3Hy CHary camo y OHOj IPaBHO]
CTBapu y K0jOj je OHa MpY’KHJIa KOHKPETHY MPaBHY 3alITUTY.

Hako mojena BIacTH MMIUIAIUpA Jla Cyl HE MOXeE Ja
CTBapa OIIITE MPaBHE HOPME YMECTO 3aKOHOJIABIIA, OH Ce Halla3u
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Y Y7031 HEKe BPCTe MOI3aKOHO01aBIa kaj Omrmke oapeljyje cmucao
3aKOHa, KaJ TONMyHmaBa MpaBHE Mpa3HUWHE, KajJ TyMaud MpaBHE
CTaHAapAe, KaJ CBOJUM KpHUTEpHjyMHMa OLEHYje KOHKPETHE
cutyanyje. [lpuHInn moxene BIacT He CTOjU CyAWjH HA YTy Ja
TyMauemeM (PaKTUIKK CTBapa HOBO MPABO KOj€ CE Pa3HKyje Of
OHOT KOje je CTBOPHO 3aKoHOHaBal, na nocrojeha mnpaBuia
MoM(UKYje WIH J1a apajviie BOJbY 3aKOHOAABIA WM J]a C€ YaK
y3IUTHE W  W3HAJ  3aKOHOJABHE BJIACTH M  CBOjOM
WHTEPIPETAINjOM OBPEIH 3aKOH 0e3 0031pa Ha TO IITO CE Y TOM
Clly4ajy pajd o 3JI0ymoTpeOur BIACTH.

Tymauyeme mpaBa y MOCTYNKY HEroBe HNPUMEHE U Kao
yCJIOB 32 HETOBY MPHUMEHY CTBapa JBa HpoliieMa — HCIPaBHOCT
TyMauemka M jeJHOOOPa3HOCT Y TyMauely y HHTEPECY IMpaBHE
CUT'YypHOCTH. MCIpaBHOCT M W3BECHOCT TyMadema IIOCTOjU Y
norjeny TmpeTekHe BehnWHe 3aKOHCKHX TIPaBHUX —IPaBHJIA.
MelhyTuM, mojeIMHU MPOIMUCH CaJIp)Ke MPaBHE HOPME Y TMOTJICTY
YHjer 3HaYeHha HU TPaBHU EKCIEPTH HE MOTY Jia CE CIIOXKE, Te ce
300T pasnuKa y CXBaTamkby CMHUCIIa HOPME jaBJbajy M MPOTHUBPEUHA
TyMadema, Koja, 6e3 003upa 1To NpeTeHayjy Aa Oyny ucrnpaBHa,
M3a31Bajy Koyiebame U HEM3BECHOCT Y CYJICKO] MPAKCH.

[IpobneM wWCHpaBHOCTH TyMmadema 3aKOHOJABall je
MOKyIIa0 Jla pelm He camMo Kpo3 MOTryhHOCT ayTeHTHYHOT
TyMadema 3aKoHa, Beh W MojeIMHIM WHCTPYMEHTHMA Yy JOMEHY
OpraHM3aIMOHOT M TPOIECHOT npasa. [IpobiemM jenHooOpa3HOCTH
y HMHTEpIpeTalyju IpaBa peliaBa ce€ Yy OKBHpPHMA CyJCKOT
ciucTeMa Ha IUIaHy YyjeJHauyaBama CYACKEe Npakce y OKBUPY
MPaBHUX JIEKOBA, y TMOCTYNKY 32 pellaBamke CIOPHOT MPaBHOT
NHUTakba y TAapHUYHOM IOCTYNKY M KpO3 aKTHBHOCT HajBHIIMX
CyJIOBa KOja ce ojIBHja BaH cyhema.

Ksbyune peun: [Nonena Bnactu; 3akOHOJaBHa M CY/CKa BJIACT;
[Ipumena mnpasa; Tymaueme mnpasa; YjemHaua-
Bam€ CyJICKE IpaKce.
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YAK/UDC 347:340.134(497.6)
347.91/.95:340.134(497.6)

p bpankxo Mopaum, pedosnu npoghecop u cyouja y nenzuju
[IpaBuu daxynrer YHusepsurera y Uctounom CapajeBy

KOJUP®UKOBAIBE 'PABAHCKOI' MATEPUJAJIHOI' 1
I'PABAHCKOI IPOHECHOI ITIPABA Y BOCHU "
XEPIHEI'OBUHUA

I'pahancko mpaBo, y mmpeM cMmucly, oOyxBara H
MaTepHjaHO-IpaBHE U TMPOLECHO-TIPaBHE 3akoHe. bocHa u
XepIleroBiHa, OJHOCHO SHTHTETH, CyoduaBajy C€ ca H3a30BHMa
CTBapama rpaljaHcKOr 3akoHUKa. I'pal)aHCKU CYACKH TOCTYIIAK je
JjETUMUYHO KOMU(GUKOBAH OJHOCHO YHHU(DHUKOBAH JOHOIICHEM
HCTOBjETHHX TEKCTOBa 3a HHMBO buX, entureta u bpuko
Huctpukra buX. Y pamy ce KpUTHYKH MPEUCIIATYjy MOTYNHOCTH
Y TIEPCIIEKTUBE KOAU(UKOBama 00a JoMeHa rpaljaHckor npasa.
Kibyune pujeun: I'pahancku 3akoHuk; Yaupukanmja; XapMoHH-

3anuja; AKy3aTOPCKH TIOCTynak; PacmpaBHO
Hayero.
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YAK/UDC 347.642/.643

Ilpog. Op 3opan [lorwasuh, pedosnu npogecop y nensuju
IIpaBuu dakynrer Yuusepsutera y Kparyjesiry

Usana Howasuhi-Cepoap
cymuja OcHoBHor cyaa y Kparyjesiry

SACTYHAIBLE JETETA Y CJIYUHAJY IIOCTOJAIBA
CYITIPOTHOCTHU UHTEPECA CA POAMTE/BUMA

300r CBOjE palbUBOCTU M HE3PEJIOCTH JIETE CE HAJIa3H O]
MOCEOHOM 3aIITHTOM CBOJUX POIMTE/bA, 3aKOHCKMX 3aCTYITHHKA.
VY uMe 1 32 padyH Jierie BpIle BUX0Ba IpaBa y NOTJeay JIMIHOCTH
1 uMoBHHE. PoxuTessn mmajy omnamhera. ayTOHOMHA M OIIITA
onpeheHa ox cTpaHe 3aKoHa ca MHUCHjOM KOja MpeBa3WiIa3u
3acTyname MOCIOBHO HECMOCOOHMX JMIa y TpahjaHckoMm mpaBy.
Ha oBaj HaumH, 3aKOH je poAWTESFUMA [ONENHO KAIUTAIHY
YIIOTY Y OCUTYpamby IPaBHOT KHBOTa MAJIOJIETHUKA.

[loBepeme y CIOCOOHOCT 3aKOHCKOT 3acCTyIHMKa  Jia
3aIITHUTH WHTEPECe MAaJOJICTHUKA jeé KaMEH TeMeJbal] 3aKOHCKOT
3actynama. MelhyTum, Kaga cy MHTEpECH 3aKOHCKOT 3aCTyITHHKa
y CYNMPOTHOCTH Ca MHTEPECHMA JIETETa OBOT MTOBEPEHA BUILIE HEMA
¥ MOpa ce YCIIOCTaBUTH aJTepPHATUBHH HAYMH 3acTynama. [Ipema
Iloponuunom 3akony Pemybnmke CpOuje TO ce MNOCTHXE
MOCTaBJ/bakbEM  KOIU3UJCKOT  cTaparejba WM  MPUBPEMEHOT
3acTyMHHKA. ['paHulle BUXOBUX OBNAIINemka Cy WACHTHYHE OHUM
KOj€ MMa 3aKOHCKH 3aCTYMHUK. 3ajelHUYKO UM je U TO IITO Cy 00a
NPUBPEMEHH H  CYINCHIWjEpHH Yy OJHOCY Ha 3aKOHCKOT
3acTynmHuKa. Pasnuka mamely mux je y TomMe ITO MpPUBPEMEHOT
3aCTyIIHMKa TIOCTaBjba CyJ CcaMO y NapHHIM Koja je Beh
MOKPEHyTa, JIOK OpPraH CTaparesbCTBa IOCTaBJba  KOJM3HU)CKOT
cTaparejba yHampes ca 3HAaTHO IIMPHUM OBIaImhenhuMa.

CymnpoTHOCT WHTEpeca MOXe OHWTH AMPEKTHE NPHUPOIE,
LITO je HajBUAJbHBHUjE y 00JAaCTH 3acTylama JAETeTa Y HEroBUM
WMOBUHCKHM OJIHOCHMA, YIIPaBJbaiha M pacroiarambha HMOBHUHOM,
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Kao W y CJIydajeBHMa 3acTylama JeTeTa y MapHaliaMa y KojuMa ce
OHO TIOjaBJbyje Kao cTpaHKa. MHOro Texe je OBY IpOLCHY
MoCTOjaba CYyNMpPOTHOCTH MHTEpeca HaNpaBUTH Yy CllydyajeBHMa
KaJa ce pagd O 3acTylamy Yy OOJIACTH JIMYHHUX WJIM UMOBHHCKHX
OJIHOCa y KOjUMa c€ JieTe T0jaBJbyje Kao ,,IPUKPHUBEHA CTpaHKa.
[locraBmpa ce muTame Aa K y OBOM Cly4ajy YOIILITE TOCTOjU
CYIIPOTHOCT HHTEpeca KaJa OHO HeMa ,,ayTOHOMHO MaTepHjaIHO
MPaBO” WIH je Y MHTaky CaMO Pa3IMINUTO CariieflaBambe POIUTEIha
OHOTa IITO 3aXTeBajy HWHTEpECH AETeTa , WITO HE IMOoApa3syMeBa
HWMEHOBambE MPUBPEMEHOT 3aCTYTHHUKA JAETETa.
[lon yrunajem KonBeHnmje o mpaBuma JeTeTa W TPEeHIA
Beher yduemniha nene y ocTBapuBamy CBOjUX IpaBa, NpUOEraBame
OBHM aJITepHATHBHUM HAYMHUMA 3alITUTE MPEICTaBIba CPEICTBO
WHAWPEKTHOr y4emha feTeTa y Kpeupamy COIICTBEHOI MHTepeca.
be3 motpebe paspemiema 3aKOHCKOI 3aCTyHNHHMKAa JEeT€ CTHYE
onpeheHy TMpoIeCHY  ayTOHOMHjy, MOTOTOBO INTO HHHXOBO
MOCTaBJbalkhe MOXKE 3aXTEBATH U JIETe MOJ OApeheHNM YCIOBUMA.
Ha oBaj HaumH ce MexaHHW3aM 3allITUTE JeTeTa mNpriarohara
MPOTPECHBHOM TpH3HAKY MHErOBUX TIpaBa y CKIaay ca
MPUPOJIHUM CIIOCOOHOCTUMA 0] polerba 0 MyHOJIeTCTBa. Y OBOj
CUTYaIlHju HajTexe je mpoHahu paBHOTEXY u3Mely 3amTure Koja
je moTpeOHa aeTeTy W HeroBor ydemha, jep KOJHKO TOX je
KOHTPANpOAYKTHBHO ITyCTUTH JIETE JIa OIY4yje O CBEMY, TOIHKO
j€ OmacHO OCTaBUTHU ra Oe3 3allTHTe.
Kibyune peun: 3akoHcku 3acTynHuK; CynpoTHOCT nHTepeca; Ko-
JMU3UJCKU  cTapaTelb; [IpuBpeMeHH 3acTYITHUK;
[MapTununaiuja aerera.
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YJK/UDC 347.232

p HUnuja Babuh pedosnu npoghecop ynusepumema y neHzuju
Beorpan

INPEJAJA CTBAPHU KYIIIY ¥ YT'OBOPY O TIPOJAJHU

VY pagy ayTop OCBeTJbaBa TPEHYTAK Ipejaje CTBApU KyIIy Y
YroBOPY O MPOJIaju y3 OCBPT Ha pellema puMckor mnpasa. Onpehyje
1ojaM cTBapu U pode, TeQUHHUIIEC U pa3BpCcTaBa CTBApHU U JIOKasyje 1a
HayMH TIpefaje CTBapH 3aBHCH OJf HeHe IpHpone. AHanu3upa
npeaMeT Tpojaje W Ipelaje cTBapH W IpaBa Kymiy. Ha ocHoBy
HOTAapCKu oOpaljeHor yroBopa O TPOAajH, KOJH CaApXKH KIAy3yiTy
natabynanmu  (clausula  intabulandi), TpaBo CBOjUHE Ha
HETOKPETHOCT CTHYE CE YIUCOM y 3eMJBHIIHHU PETHCTap WINA APYTH
onrosapajyhn HaumH onpelhen 3akoHoM. [IpaBo cBOjuHE Ha TIOKPETHY
CTBap, Ha OCHOBY yroBOpa O IPOJaju, Kymall CTHYe KaJI My ce OHa
npefa y JIpKaBUHY WIM Ha JpPYyrH 3aKOHOM ojpeheH HauuH.
[lojennHe cTBapu MOTy ce TpedaTd U3 pykKe Yy pyKy — (u3uuka
npenaja (traditio vera). AKo ce CTBapH ce He MOTY MPeAaTH U3 pyKe Y
PYKY WIH Cy yAaJbeHe 0]l YTOBOPHHX CTpaHa WM OM OMIIO HEToJeCHO
WIM HEpalMOHATHO Ja ce BpuM (u3nyka mpenaja obaBsba ce
cuMmMboiimyHa  mpenaja  (traditio  symbolica). Y  onpehenum
cHTyallyjaMa MpaBo CBOjUHE HE CTHYE C€ Y MOMEHTY IpeJiaje CTBapH
HETO Yy TPEHYTKY 3acCHMBama NpaBHOr mnocia. dusuuka mpenaja je
Tajia CyBUIIIHA, OHa ce (PUHTHpA. Y TIPUBPEIHOM MPaBy JUCTAHIIHOHA
mpenaja ce, MO TPaBHOM J€jCTBY, H3jellHa4aBa ca (PUIUIKOM
MpeaajoM CTBapH, MaKo CTBAp jOII HMje MpedaTa KyIMIly HEro JIHUIY
Koje he m3BpImIMTH PEBO3 CTBAPH HIIM HOIITH. YTOBOPOM O MPOJAjH
MOJXKE C€ YrOBOPUTH Ja TpOAaBal] MOKPETHE CTBapW Ipela CTBap
KyIIy OJMaxX HaKOH 3aKJbydea YroBOpa Y3 3aJpiKaBame IpaBa
CBOjuHE (pactum reservati domini), TOK KyIall He WCILIATH IICHY Y
notnyHocTn. Kax cy mpemmer yroBopa O MpOIaju IMPEHOCHBA
MMOBHMHCKA TpaBa TpojaBal] je y o0aBe3d Ja Kymiy MIpudaBu
MpoJaTo MpaBo, a KajJa BpIICHE TOT IpaBa 3axTeBa JPXKambe CTBapu
MpoIaBall je IyXaH Ja KyIIy Ipeia 1 CTBap Y Jp>KaBHHY.

Kibyune peun: Ilojam ctBapu (pobe); Hauun npenaje mokpeTHe CTB-
apu; Haumn mnpemaje HemokperHocTH; Pu3uk mpo-
nactu ctBapy; CTHIAkE TIpaBa CBOJUHE.
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YIAK/UDC 347.63/.64:342.726-055.3
347.63/.64:347.426.

Ipog. op Cmanka Cmjenanosuh
[IpaBau axynrer YauBepsureta y Mcrounom CapajeBy

ITPABO POOJUTE/bA HA HAKHAJY ITETE 30T
INPOMJEHE ITIOJIA JJETETA

[Ipomjena moma je moryha mo 3akoHomaBcTy PermryOmnmke
CpOwuje, mTa BUIIE Ap)KaBa yuecTByje Y puHaHCHpamy 10 M3HOCA
o 2/3 WUXOBUX YKYIMHHX TpPOIIKOBA, KOjeé HHUCY MaiH, Yy
Cly4ajeBIMa OBE CIIOXKEHE omepandje. Y OBOM paay ce
pa3Matpajy mpoOJieMd KOjU HAcTajy Kaja JUjeTe MocIie HaBpIIeHE
15 roauHe oaIy4H J1a MPOMEHH MOJI,KOpUCTEehH ce CBOjUM MPaBOM
Ha MEIUIMHCKY WHTEPBEHIHjy, IIOK CY IbETOBH DPOIUTEIHH
M3pUYNTO TPOTHB Tora. HapaBHO,0Ba CllOXKEHa oOmepanuja
MoJpa3yMHjeBa TPETXOJHY BpJIIO KOMIUIMKOBAHY XOPMOHAIHY
Tepanujy Koja MOXXE HMaTh BPJO O30MJbHE MOCICAUIEC U IO
3apaBibe jgjeTera. Pa3marpa ce pexiiaMepcTBO 10jeJHHUX KIMHUKA
3a TIPOMjeHy IoJia, Kao U OpOjHH MHTEPHET Ca/PKajU KOjU yTUIY
Ha JIMjeTe y TOj aJ0JIECIIEHTHO] J00U Ja IOHOCH OJUTYKY O CBOM
MOJTy, OZJHOCHO O H-ETr0BOj MPOMjeHH. UNIbeHHIIA je 1a POTUTEIbH
Tprie 300T Tora rcuxmyke OO0JIOBE, KOjU Ce cacToje y cTpaxy Io
3/IpaB/be M YHaKaXKeme JjeTeTa, 3aTUM cTpax oj nopemehaja y
NOHAIIaky JjeTeTa y HEroBoM JajbHeM pa3Bojy. [loctaBipa ce
MUTabe J1a JIM OHU U OJ] KOTa MOTY TPaKHUTH IITETY 3a HapyLIEHO
3paB/be M HU3MHUjCHEH HJACHTUTET HUXOBOr jgjerera? CacBum
CHT'YPHO MOXKE C€ KpO3 aHaJH3y CaMor IOCTYIKa MPOMjeHe Mo
nohu 70 3aKkJpydyka /a OM KIMHHKA KOja BPIIU OIEpaiujy Moria
OUTH OJIrOBOPHA 3a LITETY POAUTEIHHMA, &I Ca HOM COJIUIAPHO
M 3aKOHOJaBall, 3HA4M Jp)kKaBa Koja je JOHjena TakBy OJpeady.
JlpxaBa Ou Moria OWTH ITaCHMBHO JICTUHTUMHCAHA Y OBaKBHM
Cclly4ajeBMMa M ca OCHOBA OJIrOBOPHOCTH 32 paJi CBOjUX OpraHa, 3a
MPOIyCcTe MHHHUCTpPa IPOCBjeTe KOjU Of00paBa ylIOCHHWKE 3a
HacTaBy .Y IIKOJCKOM YIIOeHHWKe W3 Omosiorwje 3a 8. paspen
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OCHOBHE IIKOJIC C€ TOIyJIapHIle TPaHCPOAHOCT. baBu ce y oBoM
pamy YW THTamkeM KOJNHMKO Jjera y TOj OoOM MOTY OJBOjUTH
MEJIMjCKU TMPUTHCAK O]l CTBapHUX cBojux ocjehaja. [pxaBa Ou
Omia ONroBOpHA 3a HAaKHAAY IITeTe jep Om Tpebajla IITUTUTH
mujetre 1o ocHoBy KoHBeHmmje o mpaBuma jgjereta YH. VYV
TyMauewy opapenadba 3akoHa O 3a0paHM IUCKUMHHALHjE C
0o03MpoM Ha MO HHUje TPAaBWIHO Ja Ce TyMadyd Ha IITETy
poanTEIEMa, YIPaBO 300T yCTaBOM 3arapaHTOBAHOI MpaBa Ha
pomutesbcTBO. JlOK Tpaje poaUTEIhCKO MpaBO Tpaje W 00aBe3a
poauTesba Aa ce OpuHY O 37paBJby CBOT JjeTeTa, a Kaja MpecTaHe
POIUTEIBCKO TIPaBO, HE MpecTaje OJHOC POAUTEsh — AMjeTe, Ia
caMHM THM IOCTOju MOTYhHOCT Tpaxkewma HakHaae u Oymyhe
mrere koja hie UM HacTaTH yciea MHTEPBEHIMjEC TPOMjCHE Toja
EUXOBOT JijeTeTa. BumoBu TakBuX mTera cy moceOHO obpahenu y
OBOM paay KOjH 3aBpIlaBa Ipeyio3MMa 3aKOHOJABIYy 3a
JIOHOIIILCH OJIroBapajyhux mpormnuca y net o0JacTy.

Kibyune pujeun: [ujere; Pomutessn; Haknama mrere; Tpanc-

ponuoct; [IpomjeHa mona.

96



YJK/UDC 347.791:621.039
347.73:621.039
Prof. dr. sc. Dragan Bolanca
Pravni fakultet Sveucilista u Splitu

ODGOVORNOST PODUZETNIKA NUKLEARNOG
BRODA

Zakon o unutrasnjoj plovidbi Republike Srpske iz 2001,
god. spominje slucaj vanugovorne (izvanugovorne) odgovornosti
vlasnika broda i brodara za nuklearnu Stetu (¢l. 142., st. 2.), ali ga
detaljno ne regulira. Zakon o pomorskoj i unutrasnjoj plovidbi
Bosne i Hercegovine iz 1992. god. propisuje odgovornost
poduzetnika nuklearnog broda za nastalu nuklearnu Stetu (¢l. 850.
- Cl. 866.). Pomorski zakonik Republike Hrvatske iz 2004. god.
takoder sadrzi odredbe o odgovornosti poduzetnika nuklearnog
broda za nuklearnu Stetu (Cl. 824. - ¢l. 840.). Hrvatski Zakon o
plovidbi i lukama unutarnjih voda iz 2021. god. ne ureduje
spomenuto pitanje, pa se na odgovaraju¢i nacin primjenjuje
odredbe kojim se ureduju poslovi pomorstva (¢l. 1., st. 5.), a to
znaci da se analogno primjenjuju pomorske norme iz Pomorskog
zakonika. Spomenuti zakonski akti koji propisuju odgovornost
poduzetnika nuklearnog broda, preuzimaju rjesenja iz Konvencije
0 odgovornosti poduzetnika nuklearnih brodova koja je sklopljena
u Bruxellesu 25. 05. 1962. god. Navedena konvencija uvodi
specifi¢an pravni rezim odgovornosti za nuklearnu Stetu, koji se
razlikuje od klasi¢nog rezima gradanske odgovornosti za Stetu.
Najvaznija osnovna pravna nacela odgovornosti za nuklearnu Stetu
su: 1. nacelo isklju¢ive odgovornosti ili tzv. kanalizirana
odgovornost (samo jedne osobe, a to je poduzetnik nuklearnog
broda), 2. nacelo kauzalne odgovornosti. 3. nacelo ogranicene
odgovornosti i 4. nacelo nadleznosti suda drzave na cijem je
podruéju nastala nuklearna nezgoda.

Kljucne rije¢i: Nuklearni brod; Poduzetnik; Nuklearna Steta;
Odgovornost.
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YIAK/UDC 347.239:347.235
Ilpog. Op Mupocnas Jlazuh
[IpaBuu daxynrer YHuBep3utera y Humry

HN3BEI'ABAIGE ITPABA IIPEYE KYIIOBUHE
MOJbONPUBPEIHOI 3EMJBUIITA’

[MospompUBpEIHO 3EMJBHINTE YHHE IHbUBE, BPTOBH,
BohmaIl, BUHOTPA/IU, JHUBAJC, MAllballd, PUOHmAIM, TPCTHIU H
MOYBape KoOje c€ KOpUCTH WJIM C€ MOTy KOPUCTUTH 3a
MTOJHOIIPUBPEIHY MIPOU3BOBY. Pamu edukacHuje
HUCKOPUIINEHOCTH MMOJHONPUBPEAHOT 3€MJBUINTA, OIYBEK Ce
TEXWIO CTBapamy BehuX jeIMHCTBEHUX Mapliena, a y TY CBPXY je
3aKOHOM KOHCTHTYHCAHO IIpaBO TMpedye KYIMOBUHE Cycena y
cllyyajy JAa BIACHUK OJJIYYH Ja TpoJia IOJbOIPUBPEIHO
semubnmnTe. Cycenmu HMMajy MpaBO Ja je OTKYIE Mpe OCTaIUX
3aMHTEPECOBAaHMX KyMama IOoJ HWCTHM YCIOBMMa mponaje. Y
MPaKCH, BJIACHUIA Cy, W3 Pa3IMYUTUX pa3jiora, 4ecto OHIn
CKJIOHH J1a TOKYIIAjy Jla U3UTpajy OBO MpaBo, OMIIO 300T MOHYC
BHCOKE IIEHE U JOIHUjer KYyMla KOjHu HYIH HUXKY IeHy WX 300T
Hamepe Jaa u30erHy Mpojajy Cycely Kao HAMETHYTOM KYIIIIY.
HamepHo wu3urpaBame Impedye KyMOBHHE Ce€  MOKYIIaBa
(bUHTHpamkeM BHIIIE YrOBOPHE II€HE, WM MPUKPUBAKEM MHpOJaje
CHUMYJIOBaE,EM YrOBOpa O TMOKJIOHY. Y TaKBUM CJIyd4ajeBHUMA,
MMaoIMa Tpeve KYMOBHHE MPHMaja OBIAIINCHkEe MpeKyna Koje
UM omoryhaBa J1a CTEKHY CBOJUHY M II0JIOXaj KyIIla yMECTO
tpeher nmma kao yroBopHe cTpane. [lopex nokasuBama
(buHrupama 1eHe Wik THIA YroBOpa, MOTPEOHO je U JIETOHOBAbE
KyHONpoJiajHe II€He — TPXKUIIHE WM YrOBOPHE, INTO Takohe
CTBapa IpaBHE JTUIIEME.

5 Papn je pesynraT uctpaxkuBarma 1o OCHOBY YTOBOpPa O peau3aluju U HHAHCHPAY
Hay4HoucTpaxkuaukor paga HUO y 2022, eBunenuuonu 6poj 451-03-9/2021-14/200120.
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YIAK/UDC 347.961:347.65/.68

Ipog. op Panxa Pauuh
[IpaBau daxynrer YauBepsurera y Mcrounom CapajeBy

INPABO HOTAPA HA TPOUIKOBE ITIOCTYIIKA "
HAT'PALY Y OCTABUHCKOM HOCTVYIIKY

3akoHOM O W3MjeHaMa U JlolyHamMa 3akoHa O
BaHMapHUYHOM TOCTYynkKy u3 2016. romune mpensuheno je na
HOTap, Kao TOBjepEeHUK CyZa, y HPaBHIY CHPOBOIU OCTABHHCKH
nocrynak. Pacrepeheme cynosa, eUKacHOCT M TIpaBHA
CUTYPHOCT OMJIM Cy HajBaKHUjH MPAaBHOMOIUTHYKH Pa3yio3n KOjU
CYy MOTHBHCAJIM 3aKOHOJABIIA 3a IPEHOIICHE HAMICKHOCTH Y
OCTaBHHCKHMM MpeAMETHMa ca CyJoBa Ha HOTApPCKy CIyxkOy.
Horapu y bocam wu  XepueroBuHu, y CKIagy ca
MO3UTUBHOMPAaBHUM MPOMICHMA, OBJIAaIheHn Cy J]a 10 OKOHYAbY
OCTaBHHCKOT  TIOCTYNIKa  oA0Wjy Ja  JAajy  KIay3yidy
MPaBHOCHA)KHOCTH Ha pjeliele O HacibehuBamy M JOCTaBIbAHE
HCTOT jaBHUM pETHCTpHMa CBE JOK UM CTpaHKe HE HCIIiaTe
IjeJIOKyNIaH HW3HOC Harpajge M TPOIIKOBA MOCTyNKa. TakBo
NOCTyIakbe HOTapa IpeMa MHUIUbeHY BHCOKOr Cyackor
Tyxunadkor Bujeha bocHe u XeplieropuHe je MpoOTUBYCTABHO U Y
CynpoTHOCTH ca KOHBEHIIMjOM O 3alITUTH JbYACKUX NpaBa U
OCHOBHHX CJI0007a.

AyTopka y paly Jaje OAroBOpe Ha MUTamka Koja Cy
npo0JeMaTH30BaHa y MPaKCH M KPUTHYKHK ce ocBphie Ha u3HeceHe
CTaBOBE Yy IOTJIeNy H3jeHavYaBama INpaBocynHe Npodecuje u
HoTapcke cirykoOe. [locebaH mpenmer aHamU3e Cy W 3aKOHOJaBHA
pjeliema y Ap)kaBama KoOje Cy HacTajie HaKOH pacrajaa OwuBIIe
COPJ, a Tnuy ce HamjaTe TPOIIKOBAa M Harpajae y OCTaBHHCKHM
npeaMeTuMa y KojuMa MOCTyla HOTap Kao IOBjepeHHK CyAa.
Nmajyhn y Buly MjeHIoBUTY NpaBHY MPUPOYy HOTapcKe ciyxba
Koja MMa jaBHa oBiamhema anmu M crnenuduyaH craryc, jep
HUCTBOPEMEHO TpelcTaBiba Npodecujy Koja AjedaTHOCT o00aBiba
CaMOCTAaJIHO, HE3aBUCHO U WCKJbYYMBO MPUBATHUM CPEJICTBHMA,
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3a CBOj padyH TMpeIoKeHa Ccy pjelema O Kojuma Ou
HOPMOTBOpAIl MOpao Aa Pa3MUCIH MPUIMKOM HApeTHUX H3MjeHa
3aKoHa O M3BPLIHOM IMOCTYIKY. 3aKOHOJABall MOpa MpeIBUIjeTH
aJieKBaTaH TpaBHH OKBUP Koju he 00e30mjenuTh HOTapuMa aa
Op30 u e(ukacHO HaIIaTe CBOja HECHOPHA MOTPaKWBama, a 0
Taja jeJUHU HAYMH Ha KOjU CE OHM MOTY U MOP3jy 3allTUTHTH je
Ja YeKajy Ja CTpaHKe IulaTe I[jeIOKyIaH HM3HOC TPOINKOBa 3a
00aBJHCHHU MIOCA0 T4 TIOTOM J[a CTaBe KJay3yily MPaBHOCHAKHOCTH
Ha pjelemhe 0 HacJbehuBamy.
Kmbyune pujeun: Horapcka ciyx0Oa; [IpaBocymHe mpodecuje;
OctaBuHCcKkM TmocTtynak; Hortap xao mosje-
peHuK cyna; Pjememe o HacibehuBamy.
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YAK/UDC 340.132
347.61/.64

IIpog. op Cnobooan U. Ilanos
[IpaBHu (hakynTeT YHUBEp3uTETa ¥ beorpamy

TYMAUEILE IPABHUX CTAHJAPJA — BESOBAJIHUX
TEPMHWHA U AKBAPEJIHUX ITPABHUX HOPMUA

HeroBana wiam o051ako/OMako CTBOpEHA j€ WIy3dja O
JUCTAHIIN, HECYTICTAHIINjaJJTHOM jeJUHCTBY T3B. TEOpHj€ U MpaKce,
Tj. IpaBHE HOpME M cyacke mpakce. OBaj TBOKOMIOHEHTHU aKT
cazHaka MW BEIITHHE 4Yak HMa He caMo 00aBe3HOCT
XapMOHHM30Bamka Kpo3 00pa3oBaHM pa3yM JliBa apryMEHTAaIlHjcKa
TOMOCa, JBAa BEKTOpa, JBE IWUMEH3Wje, Beh © HYXHOCT
LEJOBUTOCTA W CYNTWJIHOCTH Y JCITUKATHOM PECHeKTy o0e
HUHTCJICKTYaJIHC u HpO(beCI/IOHaJIHC KOMITIOHEHTHE.
JeTHOKOMITOHEHTHO XpamJbambe, MHTEJICKTyaTHa u
npoecHOHa HA IIIEAaBOCT HEOMPOCTUBA j€, HENOCTOjHA 3a
npesa3Hy OLEHY HUJeal-TUIICKOT, Y30pHOT 3aKOHOMNHCIA U CyAH]e.
OHTONIOTHja M aKCHOJIOTHja, apXuTekTypa 3rpajae IlopomuuHor
npaBa, OHAjBUILIE WM IAMITHOHCKH oJipel)yjy mopoanyHonpaBHy
MaTepHjy y CTAIHOM U HY)XHOM BUOpHpamy T€ JIBE HCKpe, JBE
BapHHIIE Ca3Hama: Ca3Hamha 3HaYeHha HOPME U BEIITHHE MPUMEHE
in concreto. Pennmo,  HaroBeIITaj/CIyTHy Te JEITUKATHOCTH
MOXE Jia WIycTpyje KakBoha TIONMCEMHYHOCTH MpPaBHOT
CTaHjuapia HajOober HHTEpeca JeTeTa, T€ aKBapeJIHWUX, T3B.
0e300aHUX TIOjMOBAa KOJ| BpLICHA POIUTEJHCKOT IIpaBa 0
CTWIIN3AIlMja CIIOKEHU]je WM CIO0KEHE CTPYKTYpe KOJI YCTaHOBE
neo0e 3ajeTHNYKE MIMOBHUHE WJTH M3/IP)KaBama. ..

Kipyune peun: Tymauewe; [lpaBuu cranmapnu; bezobanne u
aKBapeJHe NpaBHE CTHIIN3ALI]eE.
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YIK/UDC 347.61/.64(497.5)

Prof. dr. sc. Aleksandra Korac-Graovac
Pravni fakultet Univerziteta u Zagrebu

SUDSKA REINTERPRETACIJA OBITELJSKOPRAVNIH
INSTITUTA U SAVREMENOM HRVATSKOM PRAVU

Europski kontinentalni pravni krug tradicionalno je obiljezeno
nacelom da su osnovni izvori prava pravni propisi. lako je bilo
ponekih slucajeva da je sudska praksa mijenjala tumacenje pojedinih
normi, koristec¢i argumentaciju i primjenjujuéi u pravilu propis kojim
je uredeno obiteljskopravno podrucje, ti su slucajevi bili razmjerno
rijetki.

U posljednje vrijeme sudska praksa je postala slobodnija, pa
je nekoliko novih odluka dovelo do novog tumacenja pravnih normi
Cija interpretacija do tada nije bila sporna, - ponekad pozivom na
standarde zastite ljudskih prava, a ponekad bez ozbiljnog i temeljitog
obrazlozenja.

Sudska praksa je promijenila pretpostavku o potrebi
vremenskog trajanja izvanbrac¢ne zajednice koja se nastavila brakom
(Sto je rezultiralo promjenom u obiteljskopravnoj reformi 2014. i
2015. godine). Nakon donoSenja obiteljskog propisa iz 2015. jos se
dva puta u uzem, i jednom u Sirem smislu, mijenjalo obiteljsko
pravno uredenje: prvo je sudska praksa iSla contra legem kreirajuci
pravilo da sud moze, iako nakon prekida obiteljske zajednice ne
postoji sporazum roditelja o zajednickoj roditeljskoj skrbi, odluciti da
¢e roditelji zajednicki skrbiti o djetetu; potom je istospolnim
partnerima omoguc¢eno da budu udomitelji (iako ta mogucnost nije
bila navedena u Zakonu o udomiteljstvu), te im je omoguceno da
produ provjeru prikladnosti za posvojitelje po Obiteljskom zakonu,
kako bi mogli zajednicki posvojiti dijete.

U radu ¢e biti prikazane promjene te argumentacija redovitih,
upravnih sudova, kao 1 Ustavnog suda.

Kljucne rijeci: Obiteljsko pravo; Ljudska prava; Izvanbracna
zajednica; Udomiteljstvo; Posvojenje.
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YIK/UDC 347.65/.68(470:497.11)

IIpog. op Hamawa Cmojanosuli
[IpaBHu (akynreT YHUBep3urTeTa y Humry

COLMJAJIHA YJIOT'A YCTAHOBE HACJIEBUBAIbA Y
PYCKOM U CPIICKOM ITPABY

Y pamy ayrop pasmarpa COLMjallHy VYJIOTY YCTaHOBE
HaciehuBama, momazehu ox pemema caapkaHUX y Bakehum
HacJIeTHONIpaBHUM TporucuMa Pycke ®enepanuje m PemyOnuke
Cpbuje. HMctpaxxuBame je CIPOBEACHO ca LUJEM Jla ce MpoHaly
apryMeHTOBaHM OJrOBOPM Ha mUTama: UYuju HacleIHONpaBHU
MIPOITUCH, PYCKOT HJTH CPIICKOT 3aKOHOJIaBIa, 00e30el)yjy ApymTBeHo
IpaBeAHUjy mojeny HacieheHux nobapa M MOACTUYY APYIUTBEHO
KOpHUCHHUje TIoHalIamke nojeauHana? Jla mu je ycraHoBa HaclehuBama,
Kao TpaBHA TBOpPEeBHHA, y Pycuju mimu y CpOuju, BUIIE y CIyXOU
cnpeyaBama Topemehaja y JpymTBy, KOje MOXE IPOY3POKOBATH
CMpPT jemHOr JHI@A, M OdyBama mpuBaTHe cBojuHe? Kojum
HACJICTHONIPAaBHUM TIPONHCHMA, PYCKHUM WM CPIICKAM, c€ 00Jbe
IITUTH €KOHOMCKA OCHOBA MOPOAWIE M HHTEPECH HECBOjEBIACHUX
WJIM MaTepHjaJTHO YTPOXKEHHUX JIMIIA, KOjH Cy 3a )KUBOTA OCTaBUOLA ca
BUM Owiu moBe3aHu? 3a moTpede paja KOpHIIheHW cy: MpaBHO-
JOTMAaTCKH, HOPMAaTHBHO-TIPABHH, YIMOPETHO-TIPABHA M HUCTOPHU)CKO-
npaBHu Meton. Kako 6u ce y Pemybnuim CpOuju, myTem ycTaHOBE
HaciehuBama, MOCTUTa0 BUIIM HUBO JIPYIITBEHE N0OpobuTH, Y Behoj
MepH YONaKuIIe pasuKe y HACIETHOIIPABHOM IOJ0XKajy OHUX KOjH Y
KOHKPETHOM Cly4ajy Hacielyjy u MOTHyHHje 3aIUTHTIIIN HHTEPECH
MaTepHjaTHO YTPOKEHUX JIMLA KOje je 3a )KMBOTA OCTABUIIAIl IOMArao
WIN Cy OHa BeMy IoMaraia, ayTop y pany mpeiaxe oaroapajyhe
H3MeHe U JOIYHE aKTYeITHHX HacJeTHONpPaBHHUX Iporuca Koje Ou ce
KpeTasie y IpaBlly I10jauyaHe COLUjaliHe yJIore yCTaHOBe HaclehuBama
Kao IpaBHE TBOPEBUHE.

Kmbyune peunm: Commjamna ymora HacnehuBama; Pycko mpaso;
Cpricko mpaBo.
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VIK/UDC 004.738.5:342.726-053.2
Prof. dr. sc. Maja Colakovié
Pravni fakultet Univerziteta ,,DZemal Bijedi¢* u Mostaru

Prof. dr. sc. Marko Bevanda
Pravni fakultet SveuciliSta u Mostaru

PRAVNA ZASTITA DJECE U DIGITALNOM
OKRUZENJU: DJECA INFLUENSERI (KIDFLUENCERS)

Budu¢i da izvrsno vladaju savremenim tehnoloskim
sredstvima za komunikaciju, nove generacije — djeca digitalnog
doba — sve su €es¢i ucesnici u elektroniCkom pravnom prometu.
Ona se ne pojavljuju samo kao potrosaci, ve¢ i kao pruzatelji
usluga. Kreiraju¢i medijski sadrzaj na dru$tvenim mreZama,
pojedina od te djece postala su globalno poznate i izuzetno
utjecajne osobe — influenseri (kidfluencers), koje svojim
pratiteljima plasiraju tude proizvode i usluge, pritom ostvarujuci
impresivno veliki profit. U tu kategoriju ulaze i djeca predskolske
i rane Skolske dobi, uvedena u virtualni svijet posredstvom
njihovih roditelja.

Fenomen djece influensera otvara brojna pravna pitanja i
ukazuje na realnu opasnost zloupotrebe dje¢jih prava. Posebnu
paznju privlace dva pitanja.

Prvo je pitanje djecjeg rada, odnosno iskoriStavanje djece
u najranijoj zivotnoj dobi koju Cine njihovi roditelji u cilju
vodenja porodi¢nog biznisa i ostvarenja zarade, te istovremeno
iskoriStavanje djece od kompanija koje putem djecjih sadrzaja na
druStvenim mrezama oglaSavaju svoje proizvode i usluge, ne
postujuci uvijek dosljedno pravila oglasavanja.

Drugo vazno pitanje je zastita prava djece influensera na
privatnost i slobodu izrazavanja, mi$ljenja i informacija. Fenomen
sharentinga, roditeljsko dijeljenje raznovrsnih informacija o
njihovoj djeci na drustvenim mreZama, kojim se zadire u djetetovu
privatnost, li¢cne podatke i informacijsko samoodredenje, pokazuje
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sve viSe negativnih posljedica. Kada roditelji to c¢ine u
profitabilnom cilju, onda takve radnje imaju posebnu tezinu.
Prema predvidanjima stru¢njaka, ovaj segment
influenserske industrije jo$ snaznije ¢e rasti. To ukazuje na
nuznost hitnog normativnog djelovanja, kako bi bila eliminirana
opasnost od ugrozavanja prava djece u digitalnom okruzenju,
posebno djece influensera. Aktivnosti koje su ve¢ poduzete na
internacionalnom planu i u  pojedinim  nacionalnim
zakonodavstvima pokazuju da je ova opasnost vrlo ozbiljno
shvacena.
Kljuéne rijedi: linternet; Djecji rad; Sharenting; Privatnost; Li¢ni
podaci.
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Prof. dr. Suzana Kralji¢
Pravna fakulteta Univerza v Mariboru

RAZMERJE MED ZDRAVNIKOM IN PACIENTOM V
OKVIRU NEKRIDNEGA ODSKODNINSKEGA SISTEMA

Medicina je danes podvrZena izredno naglemu razvoju,
kar seveda vpliva tudi na razmerja med izvajalcem zdravstvenih
storitev (npr. zdravnikom) in pacientom. Temelj odSkodninske
odgovornosti zdravnika v Sloveniji izhaja iz pogodbene oziroma
poslovne odskodninske odgovornosti. Vendar pa se ze vrsto let
postavlja vprasanje, ali je obstojeCi odSkodninski sistem ustrezen,
in sicer tako z vidika pacienta, zdravnika kot temeljnega nosilca
zdravstvene dejavnosti. Kot temeljni slabosti, ki jih kaze obstojeci
klasi¢ni sistem odskodninske odgovornosti v zdravstvu, ki temelji
na krivdi, se predvsem izpostavljata Cas trajanja (sodnih)
postopkov, ki obi¢ajno negativno vplivajo na vse vpletene, ter
velikanski stroski, ki bremenijo stranke kakor tudi zavarovalnice
oziroma celotni zdravstveni sistem. Razen ¢asovne in ekonomske
komponente se kaze vpliv tudi na razmerje med zdravnikom in
pacientom, ki naj bi temeljilo na zaupnosti. Postopki, kjer se is¢e
predvsem krivda zdravnika ali drugega zdravstvenega delavca,
vplivajo na razmerja med pacientom in zdravnikom ne samo v
konkretnem primeru, saj je obi¢ajno domet tovrstnih (npr.
medijsko odmevnih) primerov precej vecji, SirSi in tudi
dolgorocnejsi. Kaze se lahko v izgubi zaupanja, povecCanju
¢akalnih dob, dvigu nasilja nad zdravstvenimi delavci, zmanjs$anju
Stevila zaposlenih (npr. zaradi strahu zdravstveni delavec zamenja
sluzbo), v kakovosti zdravstvene oskrbe idr.

Zato so pred Ze petdesetimi leti, zaceli razmiSljati o
spremembah obstojecih odskodninskih sistemih in iskati reSitve,
ki bi omogocile odmik od klasi¢nega krivdnega odskodninskega
sistema v zdravstvu. Se posebej je temu botroval tudi razvoj ti.
defenzivne medicine. Nekatere drzave so k reformi pristopile v
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celoti (npr. Nova Zelandija, Svedska, Norveska, Finska, Danska),
medtem ko je v drugih drzavah zaslediti uvedbo posameznih
nekrivdnih odskodninskih shem zgolj na dolocenih podrocjih
zdravstva (npr. HIV, cepljenje).

Namen prispevka je podati izhodis¢a klasi¢nega
odSkodninskega sistema v Sloveniji kakor tudi izbrane
primeljalnopravne ureditve na podrocju nekrivdnih odSkodninskih
sistemov in njihov razvoj na razmerje med pacientom in
zdravnikom.
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VJIK/UDC 347.235

Ilpog. Op Padenko Jomanosuh
[IpaBau axynrer YauBepsuteta y bama Jlynn

(HE)OTPAHUYEHA NTIPUMJEHA HAYEJIA IOY3JJABA
Y OCTBAPUBABY ITPABA HA UMOBUHY

Haveno moy3nama omoryhyje caBjeCHOM JIMIly CTULIAEE
mpaBa CBOjUHE WJIM JAPYror CTBapHOT TMpaBa oOJf YHHCAHOT
MpeTxXoIHuKa 06e3 003upa Ja Jin je YIUCAHO CTakhe HEMOKPETHOCTH
MOTIYHO WM j€ Pa3IMuMTO O]l BAaHKIHLIDKHOT CTamba. 3a CTHIIAE
MpaBa CBOJUHE WJIM JPYTOr CTBAPHOT IpaBa Ha HEMOKPETHOCTUMA
Ha OCHOBY ITyHOBQKHOT IPABHOT TOCA MOTPeOaH je U MyHOBaXKaH
Ha4YMH CTUIaka, & TO je yNHC y OATroBapajyhy jaBHY eBUACHIN)Y
HenokpeTHocTH. [IpaBHO NiejcTBO Havena Moy3aama HACTyIa caMmo
aKo je W3BPIICH YIHC MpaBa CTEYEHOT Ha OCHOBY MPAaBHOT Mocia
Kao TPaBHOT OCHOBA (KOHCTUTYTHUBHO JI€jCTBO YIIHCA).

IIpaBo Ha wuMOBMHY peryiaucaHo YcraBoM buX wu
[IpoTtokonom Opoj 1 EBporncke KOHBEHIHjE O JbYJACKHM IMpaBUMa
Ce y Halloj CYACKO] NMPAaKCH YeCTO IIMPOKO TyMadu. TakBoM
MPAaKCOM Pa3IMuUTH MaTEPHjalHU WHTEPECH yia3e y CaIpKHHY
IpaBa Ha UMOBHHY IITO MPEACTaB/ba contra legem nocryname jep
j€ CYInpOTHO IMO3UTHBHOj CTBAPHOIPABHO] U 3E€MIJBHIITHOKHHIDKHO]
JIETHCIaTHBH 3aCHOBAaHO] Ha JOCJbEIHOj NPUMjEHH Hadena
noy3aama. [IpaBo CBOjuUHE W JPYro CTBapHO MPaBO CTEYEHO Ha
OCHOBY Hauelna IMoy3Aama je, Takohe, NMOBUHCKH MHTEpEC Ma je
NOTPeOHO YTBPIUTH KOje he MMOBMHCKO TpaBO y KOHKPETHOM
Clly4ajy UMaTH MPETHOCT.

Ksbyune pujeun: Haueno mnoysmama; JaBHe eBuWjeHIMje HEIO-
kpetHocTy; [lpaBHM ocHOB; HaumH crumama;
[IpaBo Ha UIMOBUHY.
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(UN)LIMITED APPLICATION OF THE PRINCIPLE OF
CONFIDENTIALITY, IN THE ACHIEVEMENT OF
PROPERTY RIGHTS

The principle of confidentiality allows a conscientious
person to acquire property rights or other real rights of a registered
predecessor, even though the registered status of the property is
complete or significantly different from the original. To acquire
ownership or other property rights in real estate based on a valid
legal transaction, a valid acquisition method is also required, and
it is the registration in the appropriate public property registry.
The legal effect of the principle of confidentiality occurs only if
the right acquired based on a legal transaction has been recorded
as the legal basis (constitutive effect of registration).

The right to property regulated by the Constitution of
Bosnia and Herzegovina and Protocol No. 1 of the European
Convention on Human Rights is often interpreted broadly in our
judicial practice. With this practice, various material interests are
involved in the content of property rights, which is a contra lege
action, because it is contrary to positive Real law and a Land
registration law based on the coherent application of the principle
of confidentiality. Property rights and other real rights acquired
based on the principle of confidentiality are also property
interests, so it is necessary to determine which property right will
have priority in the specific case.

Keywords: The principle of confidentiality; Public real estate
records; Legal basis; Method of acquisition; Right to

property.
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Prof. dr. sc. Boris Kresi¢
Pravni fakultet Univerziteta u Tuzli

Dr. sc. Ervina Halilovi¢
Pravni fakultet Univerziteta u Tuzli

Ena Morankié, mag. iur
Doktorand na Pravnom fakultetu Univerziteta u Tuzli

PRAVO DJETETA NA LICNI IDENTITET - MOGUCNOST
PROMJENE IDENTITETA

Konvencija o pravima djeteta zauzima najznacajnije mjesto
medu medunarodnim dokumentima koji proklamuju prava djece.
Pravo djeteta na ocuvanje identiteta zagarantovano je navedenom
Konvencijom na nac¢in da se pod “identitetom” podrazumijeva ime
djeteta, nacionalnost djeteta i njegovi porodi¢ni odnosi. Konvencija
definiSe da dijete nakon rodenja mora biti upisano u mati¢ne knjige,
odnosno da mora imati ime i prezime. Usko tumacenje ovakvog
konvencijskog rjeSenja moglo bi stvoriti pravnu dilemu kada zapravo
dijete stjeCe pravo na licni identitet, da 1i samim rodenjem ili
trenutkom upisa? Da li to znaci da se djeca ne radaju sa temeljnim
pravima i slobodama, ve¢ da postaju titularima istih tek nakon §to su
upisana u mati¢nu knjigu rodenih? Takode je i sporno pitanje termina
registracija u samoj Konvenciji u odnosu na druge medunarodne akte.
Sporno pitanje u vezi djetetovog prava na identitet jeste moguénost
promjene li¢nog identiteta, imena, njegove nacionalnosti i porodi¢nog
statusa.

Porodi¢ni zakon Federacije Bosne i Hercegovine propisuje
pravo djeteta na li¢ni identitet kao zasebno pravo. Takode navedenim
zakonom se ureduju i pitanja porodi¢nih odnosa koji utiu na
promjenu identiteta a $to je fokus istrazivanja u ovom radu.

Kljuéne rijeci: Licni identitet; Utvrdivanje porijekla; Pravo na ime;
Porodi¢ni odnosi.
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UDC/VIK 347.68(497.6)

Ipog. op Jumumpuje Hepanuh
[IpaBau axynrer YauBepsureta y Mcrounom CapajeBy

KO NMA ITPABO HA HY’KHH TUO Y ITIPABY
PEIIYBJIUKE CPIICKE?

Aytop y paay TpoydyaBa KOHKpeTH3alMjy HIeje
BJIaJlaBUHE TpaBa y BE3W ca NPAaBOM HAa HYXHH IHO y IpPaBy
Peny0Onuke Cprcke. [IpeaMer aHanuse ¢y jenHa ojyiyka Y cTaBHOT
Cyla ¥ TIOBOJOM K€ YCBOjeH 3aKOH O H3MjeHH 3akoHa O
HacJeehuBamy. 300T OBe OIUIYKE M yCBOjEHOT 3aKOHA HEjacHO je
KO CBE yJla3d y Kpyr HY)KHHX HacJbeIHHKa y IpaBy PemyOmmke
Cpncke. Takolhe, criop y noryiefly mpaBa Ha Hy»XHH JTHO TIOCTOJU U
300T HECBAKUAAIIHET 3aKOHCKOT pjellietha 10 KOME je CYKEeH KpyT
3aKOHCKMX HAcJheTHHMKA KOJ HacihbehuBama ayTOpcKOr IpaBa, Ia
Ce TOCTaBjba MHTakE KAKO TO YyTUYE HA KPYr HYKHHUX
HacJbeIHMKA aKO 3a0CTaBIITHHY YHHE OBa MpaBa. Y paay ce
3aKJbydyje Ja KOHCTUTYTUBHM €JIEMEHT BIIaJaBHHE INpaBa YWHH
Hayeso npaBHe CHTYpHOCTH. [Io moBpee oBor Havena Moxxe johu
ycibell Heopel)eHOCTH M HEeNPEIU3HOCTH MTPaBHE HOPME YHUME Ce
yrpo’kaBa 3axTjeB 3a jEIMHCTBEHOM IIpHMjeHOM TmipaBa. Ha
oapeheHOCT M TPEenU3HOCT NpaBHE HOpPME NpHje CBera YTHUY
HOPMOTBOPIM, MehyTUM JIO0 HENPEIU3HOCTH MOTI'Y JOBECTH U
OJUTYKE yCTaBHHX CYJ0Ba. YKOIHMKO JI0 Tora u Johe, ycBajameMm
W3MjeHa W JIONyHa ojaromapajyher akta HOpMOTBOpal] Tpeba na
OTKJIOHM OBE HENPENU3HOCTH, a HeMa HUKaKBe MoTpede na yKuaa
onpende koje cy Beh mpecrane Jga Baxke Ha OCHOBY OJUTYKE
YCTaBHOT Cy/Ia.

Kisbyune pujeun: IlpaBo Ha HyxHu nuo; [IpaBo PenyOnuke
Cpricke.
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UDC/YIK 347.67
347.472
Joy. op Tamapa Byphuh-Munowesuh
[IpaBau axynrer YauBepsuteta y Kparyjesiy

Ipogh. op Hosax Kpcmuh
[IpaBau axynrer YHuBep3urera y Humry

HEKA CIIOPHA IIUTABA KOJ ITOKJIOHA 3A CJIYYAJ
CMPTH

[lokmon 3a cnydaj cMpTu crenuduyan je mpaBHU
WHCTUTYT KOjH je Oya10 MaXmby NpaBHUYKE jaABHOCTH OJ HACTaHKa
ma J0 JaHac, TMpe cBera 300T CBOje CJIOXEHE MpaBHE MPHUPOIE.
BberoBa mpaBHa TpHPOAA PA3HOIMKO je OIpeAesbHBaHA Kpo3
MpaBHY HCTOPHjy, O JOOPOYMHOT M jEJHOCTPAHO OIO3UBOT
pacmonarame 3a CcIy4aj CMPTH, XHOPHUIHOT WHCTHTyTa ca
MEIIOBUTOM IIPAaBHOM IIPHPOIOM KOjH C€ HaJa3uo U3MEN]y Jierara
W YroBOpa, JO CBOjEBPCHOI MOJAIUTETa YroBOpa O IOKJIOHY
(donatio post mortem). W mopen nyre mpaBHEe Tpaguliuje MU
3aCTYIJBEHOCTH y NPAKCH, OBa] MHCTHTYT HHj€ NMPAaBHO HOPMHUPAH
MO3UTUBHUM Tporrcuma. OTyna mpousiasd W 3Hauaj HEroBor
MpaBHOT carjenaBame de lege lata v de lege ferenda, npe cBera y
nwby onpehuBama HEroBOr Mecta y mpaBHOM cuctemy PC. V
TOM KOHTEKCTY 3HAYajHO je M pacBeT/baBamba HEroBe IPaBHE
pUpoze, Koja Jlajbe MMIUIMIpa THUTAke parpaHuiemha TMpaBHUX
MOCJIOBa 32 JKMBOTa M 33 CIy4aj CMPTH, Kao jEIHOT Of
Haj3HA4YajHUjUX IHTaka YTOBOPHOT HACIIEIHOT MpaBa.

Kibyune peun: [IpaBuu nocao inter vivos; IlpaBHu nocao mortis
causa;, donatio post mortem; donatio mortis
causa; YTOBOp O IOKIIOHY; Jlerar.
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37.014.1 (497.11)

Ipog. Op Auhenuja Tacuh
[IpaBau axynrer YHuBep3urera y Humry

OCTBAPUBAIGE U 3ALIITUTA ITPABA JETETA HA
OBPA3OBAIGE Y PEITYBJIMLA CPBUJU

dokyc oBOr pajga je Ha MPOLECHONPAaBHUM AacleKTUMa IMpaBa
JneTeTa Ha oOpa3oBame. AyTOpKa ce y panay OaBu MpOydaBameM,
Ipe cBera CyJICKHX, MEXaHuW3aMa KOju JCTeTy CToje Ha
pacnojaramy Ja OCTBapH jeaHO of (pyHIaMEHTaJHUX IpaBa uuja
peanm3zanuja ymorome ogpelhyje mweroB Oymyhu xuBoT. Kpos
aHanmu3y ojpefaba MOCTyNKa y MapHUIAMa 3a 3alliTUTY TpaBa
neteta, nponucaHor Ilopomuunum 3akonom PC, u peneBaHTHE
CYJCKe TpakKce, ayTopKa HACTOjH Jia 1a OJrOBOP Y K0jOj MEPH OBaj
MOCTYTAaK OAroBapa Ha 3aXTeB Jia ce JCTETy MPYXH oaroBapajyha
3allITUTa TIpaBa Ha oOpa3oBame. CTOBpeMeHO, YOUCHO je Jaa ce
CYIOBM 3alITHTOM OBOI TpaBa 0aBe W KpO3 TMOCTYNaK 3a
onpehuBame U3ApKaBamkha WM M3MEHY OJUIYKE O HU3JPIKaBamy,
ynasehu, TMOHEKaa, y OIEeHY IeTHUCXOJHOCTH Hu3bopa oapeheHor
oOpasoBHOr mnpoduiaa, BpPCT€ WIM MeCTa  IIKOJIOBamba.
Harnocnetky, nenu koja cMaTtpajy Jia Cy *pTBa JUCKPUMHUHAIIN]C
Ha OCHOBY OJipeljeHOT JIMYHOT CBOjCTBA, HA PACIONATabhY CTOjU
MOCTYNaK y TMapHUIlaMa 3a 3allTUTy O]l JUCKpUMHHAIM]E,
MpoIucaH 3aKOHOM O 3a0paHu IUCKPUMUHAILIL]C.

Kmyune peun: [IpaBo Ha oOpasoBame; [locTymak 3a 3aIiTuTy

npasa jerera; HKITy3uBHO 00pa3oBame.
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Prof. dr. sc. Ramajana Demirovié¢
Pravni fakultet Univerziteta ,,Dzemal Bijedi¢* u Mostaru

USTANOVA USVOJENJA U SVJETLU PRAKSE
USTAVNOG SUDA BOSNE I HERCEGOVINE

U savremenom porodi¢nom pravu usvojenje predstavlja
najkvalitetniji oblik zaStite djece bez roditelja ili bez
odgovaraju¢eg roditeljskog staranja i ujedno omogucéava
zasnivanje roditeljskopravnog odnosa osobama koje svoju zelju za
potomstvom ne mogu ostvariti prirodnim putem. Pravno uredenje
usvojenja u Bosni i Hercegovini ima dugu tradiciju. Unato¢ tome,
mali broj usvojene djece, veliki broj zahtjeva potencijalnih
usvojitelja za usvojenjem 1 veliki broj djece koja su podobna za
usvojenje su pokazatelji prisustva odredenih preprepreka zbog
kojih usvojenje nije zazivjelo u praksi ve¢oj mjeri. Analizirajudi i
preispitujué¢i bosanskohercegovacki pravni okvir usvojenja u
svjetlu novije Odluke Ustavnog suda Bosne i Hercegovine (AP
3040/21), autorica identificira neke od mogucih uzroke ili razloge
koji otezavaju ili onemogucéavaju zasnivanje veceg broja
usvojenja. Zaklju¢no ukazuje na potrebu i moguce unapredenje
pravne regulative, posebno naglasavaju¢i potrebu njenog
uskladivanja sa evropskim standardima i ovoj oblasti.

Kljuéne rijeci: Ustavni sud; Usvojenik; Usvojilac; Nepotpuno
usvojenje; Sudska praksa; Organ starateljstva;
Porodiéni zakon; Brcko distrikt.
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YJK/UDC 347.633(497.6)
Prof. dr. sc. Borjana Mikovié¢
Fakultet politickih nauka Univerziteta u Sarajevu, Odsjek za
socijalni rad

USVOJENJA DJETETA U PORODICNOM ZAKONU
FEDERACIJE BOSNE I HERCEGOVINE - POTREBA ZA
IZMJENAMA ZAKONSKIH ODREDABA I POLITIKE
USVOJENJA

U radu se, pored zakonskog odredenja djeteta bez
roditeljskog staranja i instituta usvojenja, problematizira ,,sukob®
na relaciji potencijalni usvojioci i profesionalci zaposleni u
centrima za socijalni rad vezano za veliki broj onih koji Zele
usvojiti dijete u odnosu na mali broj usvojene djece. Profesionalci
se najCeS¢e pozivaju na zakonske prepreke, a potencijalni
usvojioci na inertnost, odnosno nezainteresiranost profesionalaca i
neodgovarajucu politiku usvojenja. Na tragu ovih ,,optuzbi®, u
radu su prezentirani rezultati provedenog istrazivanja sa dvije
grupe ispitanika: socijalnim radnicima, koji su u centrima za
socijalni rad angazirani na poslovima zastite i zbrinjavanja djeteta
bez roditeljskog staranja sukladno njegovim najboljim interesima i
roditeljima koji su usvojili dijete.

Kljuéne rije¢i: Dijete; Usvojenje; Usvojioci; Zakoni; Profe-
sionalci; Centar za socijalni rad.
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VIIK/UDC 347.234(497.115)

Joy. op ywxo M. Yenuh
[IpaBau axynrer YHuBep3urera y llpumruan ca mpuBpeMeHUM
cemumteM y KocoBckoj MuTtpoButm

DE FACTO EKCIIPOITPUJALINJA KAO OBJIMK
OI'PAHUYEIBA ITIPABA CBOJUHE HA KOCOBY 1
METOXHJU HAKOH 17. ®EBPYAPA 2008. 'TOAUHE

Y pagy ce aHamm3uWpa eKCIPOIpHjaldja Kao OOIHK
OorpaHHuYCHa MpaBa CBOJHUHE Y jaBHOM WHTEpeCy, alll y BUIY
(hakTHUKUX pajilbu KOjUMa HHje MPEAXOAHO HUKaKaB (GOpMaiHu
OMIITH HH TIOjeIMHAYHA "PaBHU aKT' HEJETATHWX BIIACTH Ha
KocoBy m Meroxuju, ycmocTaBJbeHHX HAKOH INTO je "rpymna
aI0aHCKUX TMOJNUTUYKHX JIUAEpa NpOrJachiia He3aBUCHOCT
Kocoga".

De facto excnponpujanja Om ce Morjia TIOjMOBHO
OJpeUTH Kao (haKTHUUKU 3aXBaT y MPHBATHY CBOjUHY, OCTBapEH
BaH peXHMa EKCIPONpHjalllje, KOjU je M0 CBOM JIjCTBY jeIHAK
NejCTBY ekcrnponpujanuje y ¢dopMarHoMm cmuctry. DakTthdka
EKCIIpoIpHjanja ce MOXKE IOCMaTpaTH W Kao jeaH OOJIMK
HE3aKOHUTE KOH(UCKaIM]je, jep NpecTaB/ba PE3yJITaT CaMOBOJbE
jaBHHX BIIACTH KOjOM C€ 3axBaTa y IpaBO CBOjuHE, 0e3 mpasa
BJIACHHMKA Ha MPaBHY 3aIUTHUTY OJy3€TOT MJIM OPraHUYCHOT IPaBa.
Kao rtakBa, 6e3 o03mpa Ha pasznore mnpeny3uMama, (axTHIKa
eKCIpoIprjaiyja O Mopajia OUTH CaHKIIMOHHUCAHA VY IUJbY
3amTUTe BiajaBuHe npaBa. Ca craHoBHIITa TrpahaHCKOr Ipasa,
TakBa CaHKIMja TOJpa3yMeBana OM CTBAapHOINpPABHY 3aIlTHTY,
yCMEpeHy Ha PECTHUTYIIH]y - YCIIOCTaBJbamke CTama KakBo je OMio
npe OAy3uMama CTBapu, OJHOCHO CMETama y BpIICHY IpaBa
CBOjUHE, a HE YnojoOsbaBame (PakTHUKE EKCHpoIpHjanuje ca
EKCIPOTPHjallijoM, Ha HAYMH MTO OW Ce BIACHUKY HPU3HAIIO
NpaBO Ha HAKHAJy IITETE.

AyTop aHaJM3upa Mpakcy CaMOBOJHHOT IMoOCTymama de
facto Biaactu Ha KocoBy u Metoxuju, koja uMajy cBa obesexja de
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facto ekcrporpwjanmje, KOHCTaTyjyhm Ja TakBa Ipakca
nmpeAcTaB/ba jeJaH ol OpOjHHX JoKa3a OACYCTBa BIaJaBHHE
mpaBa, aJld W AMCKPUMHUHALMjE BIACHUKA Ha €THUYKO] OCHOBH.
Henasuu cnydajeBu de facto excriporipujanunje Ha ceBepy Kocosa
n Meroxmje, Kajma Cy CaMOBOJAHHM IIOCTyNameM "BiIacTH'"
y3ypnupaHe 3eMJbUIIHE mapieiie y cBojunu Cpba u 3amouera
W3rpajba BHIIE BOjHO-TIONHIMJCKUX 00jeKara, IpeacTaBbajy
OYMTIJICTHE TPUMEPE HEIO03BOJREHOT 3aIpama y MPaBO CBOjUHE
QJIM ¥ €THUYKU MOTHBUCAHUX aKaTa CaMOBOJbE.
Kmbyune peun: Ekcnpomnpujanmja; De facto excnponpujaiyja;
Heneranne Bmactm Ha KocoBy m Metoxwuju;
CamoBosba; JlucKkprUMUHAILIja HA €THUYKO]j OCH-
OBH.
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YIAK/UDC 347.51
616.98:578.834]:615.371:347.51

Hayunu capaonuk op boeoana Cmjenanosuh
HuctuTyT 32 ynopenHo npaso, beorpan

OCJIOBOBEILE O] TPABAHCKOIIPABHE OJITOBOPHOCTHU
MMPOU3BOBAYA BAKIIUHA IIPOTUB COVID 19 3A LITETHE
MOCJIEJULE U3A3BAHE BAKLIUHALIJOM

Ho mojaBe Bakmuaa mpotuB COVID 19 HOBe Bakmmee Cy
Mopaje Jaa Tpoly Kpo3 OICeXHa, BHIICTOAMIIAma 0Oe30erIHOCHA
TECTHpama Mpe Hero mTo Oyay omoOpeHe M mpuMemeHe. Y3uMajyhu y
003up ma cy BakumHe npotuB COVID 19 3acHoBaHe Ha HOBHM
texaonorgjama (MPHA u JIHK Bakmmee) odyekmBaHO je OWIIO ma cam
npolec TecTHpama Oyze AyXH y OJJHOCY Ha BaKIMHE KOje Cy 3aCHOBaHe
Ha JeleHujamMa mnoctojehuM TexHosnorujama. JlpamaTHuHO yOp3aH
mporec npousBoame BakuuHa mpotus COVID 19 (cBera map mecern)
CTBOPHO je u3riene aa nocrojehe BakiMHEe WINM HUCY e(UKACHE MPOTHB
camor BUpyca WM Ja HOoce 030MJbHE 3/IpaBCTBEHE pPHU3HKE, IITO CE H
UCIIOCTaBUIO Y OpOJHUM HEXEJbeHHUM e(PEeKTUMa KOjU Cy YCICIHIH
HAKOH BaKIHAIM]E ¥ KOJU ce U JaJbe jaBIbajy.

Ca mojaBOM HEXKEJBCHHX eQeKkara jaBWIO Cce U IHTamke
OJTrOBOPHOCTH 3a HCTe. Pa3IWuWTH TpaBHH CHUCTEMH PA3IHIUTO
pETyJIHIy THTame OJrOBOPHOCTH 3a HeXeJbeHe e(eKTe y3pOKOBaHe
BaKIIMHAIIMjOM. Y CBETy j€ YOWBHB TpeHH oclobohema of
rpaljaHckonpaBHE ~ OATOBOPHOCTM  MpoW3BOhaya  BakiMHA U
YCTaHOBJbABAE 10 fault cUCTeMa OATOBOPHOCTH, Y3 NPUMEHY TTOCEOHHX
nporpama HaKHaJie 3a LITETHE MOCJIe/HIEe N3a3aBHE BaKI[MHAIIM]OM.

Y pagy hemo ce 0aBUTH WCTPaXUBAKHEM OCHOBAaHOCTH
ocmobohema on rpaljaHCKONpaBHE  OIrOBOPHOCTH  Ipou3Bolhaua
BakWIIMHA U ITpuMemuBolIhy nocrojehux nporpama HaKHaje 3a MOBpe/e
n3a3BaHe BakuumHama npotus COVID 19.

Kmbyune peun: COVID 19; Bakumnaumja; I'pahanckonpaBna onro-
BopHocT; dapmarneyrcke komnanuje; [Iporpammu Hak-
HaJle 32 IITETHE MOCJIEANIIEe BaKI[HALIH]E.
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YIAK/UDC 27.524:34

Ipomocunhen opo. Joaxum Beacenapuy
Bykypemitancka apxuenuckonuja, PymyHcka maTpujapiimja

INPABHU OKBUP 3A ITPOJAJY IPKBEHUX APTUKAJIA

Y Hame BpeMe KONIMOpTa)xka 3ay3nMa CBe 3HAYajHUje
MecTo y )KUBOTY LIpkBe, THM BHILIC IITO TO HAJIAXKE HEH JTyXOBHH
WACHTHUTET, KOju 00yxBaTa ocBeheme U OOHOBJBEHE CBETA, HEH
MHCHOHAPCKO-KYJITYPHH U COINjTHO-(DUITAaHTPOTICKH IINJb.

Jlanac je 3Hauaj KOJIIMOPTaXKe HAIJIAIICH M CBOjCTBEHOIINY
TPXKUIIHE EKOHOMHje y KOjoj C€ Hala3uMo, Kao M HadyeJIoM
L[PKBEHE AyTOHOMHjE€ y OJHOCY Ha Jp)KaBHE YCTaHOBE C KOjUMa
LpxBa capahyje. Kao nyxoBHO-’Byncka ycraHoBa Cracutesba
Hamer Mcyca Xpucra, o0yxBarajyhu 3Ha4ajaH CErMEHT CBETCKOT
CTaHOBHMINTBA, LIpKkBa MMa CBOjCTBEHOCT MOTBPAE CBOTA JKHBOTA
U JIeNIOBamba, IMITO C€ HMCIOJbaBa M PA3sHOBPCHUM MaTEPHjaTHUM
o0nuIMa CUMOOTIMYKOT M3pakaBarba.

OBa JienaTHOCT mocTana je HeonxozaHa 3a LIpkBy, y nmpoM
peny 300r AMHAMUYHOT KapakTepa HCHOT Ipelama, Koje Jaaje
JIYXOBHY BPEIHOCT CBETUM CHMOOJHMMa, KPO3 Pa3InuuTe OOJIUKE
W3pakaBama, joll o1 MpBoOUTHE XpuirhaHcke enoxe. 3a u3paiay u
pacmpocTHpame NPBHX HMKOHA, KpCToBa ¢ pacreheMm, KaHAWIa,
JUTYPTUJCKUX OI0pa W MpeaMeTa, KyJITHUX Matepuja (mpocdopa,
BUHO, TaMjaH, YyJbe, cBelie WTH), MeJajboHa, XPHUITNAHCKUX
3HAKOBA, AJIM U CBETHX TEKCTOBA KOj€ je TpeOaslo NPEenuCHBaTH |
pacnpocTpambuBaTH Mel)y OHe KOju Cy yMENIH YUTaTH M IHCaTH,
Morjo Oum ce pehu na mpeacraBibajy HpBe OOJHKE Mpojiaje
upkeeHnx aptukana. OmyBek ce llpkBa crapama 3a u3pamgy u
IUCTpUOyIMjy TUX cHneuuUYHUX OpeaMera, Homaxyhw,
OPUPOAHO, TPETCHLUW]Y Ha MOHONOJ HUXOBE U3paige U
TUCTpUOYIMje, ald W Ha OJIrOBOPHOCT 33 HHXOB KBAaJUTET U
AyTEHTUYHOCT.

Cxomno Baxehem Cmamymy 3a opeanusosare U
Oenosare PymyHcke npasocnagne ypkee, TIPOAAJy IPKBEHUX
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aptukama Tpeba  OpraHW30BaTH Ha  HHUBOY  emapxuja,
MpOTONpe3BUTEpPaTa, MapoXHja W MaHACTHpA, JaKie Ha CBUM
CTPYKTypHMM HHBoMMa Hamie LlpkBe, Toa UEHTpaTHOM
koopauHanujom Ceetora cabopa (Y. 61.7, . 79 croso e).

Haxne, LpkBa Tpeba na Oyae jenvHu Tpom3Bohad u
UCTIOpYYMIIAll CBOjUX KyJATHHX MpeaMeTa, 4YaKk M ako ce, y
HEZIOCTaTKy COTICTBEHE TEXHOIIOTHje, MOXxe oOpahatm 3a ycmyre
M3BECHUM CBETOBHUM Ipeay3ehnMa WM pagvoHMIAMa pajd
BUXOBE M3paje. TpKUIIHA MOHOIOJ HW3paje, AUCTpUOyLHje U
KOMepLHjajn3anyje MpaBoCcIaBHUX KYJITHHUX apTHKajla Mpunana
PymyHCcKOj mpaBociaBHOj IPKBH Ha ocHOBY 3akona 103/1992,
CXOIHO KOjeM CBaka BEpPOMCIOBECT IIpU3HATA OJl PYMYHCKE
JIp)KaBe MMa WMCKJbYYMBO TPABO HM3pajJec W KOMEpIIHjau3alyje
crienu(UIHUX MpeaMeTa.

Kao ammunuctpatuBHa nematHocT LlpkBe ca ITyXOBHOM,
MHUCHOHAPCKO-KYATYpHOM W  (uiIaHTporickoM (uHamHomhy,
Mpojaja NPKBEHHX apTHKajda Tpeba aa Oyae opraHu3oBaHa C
BCHAM  OJIaroCIIOBOM, M3PAKEHHM IOCPEICTBOM  HAIJICKHOT
apxujepeja, M y TOTIYHOj carjacHOCTH ca ojykama Cperora
cabopa, 3aKOHOJIaBCTBa KOj€ jeé Ha CHa3M W 3aKOHa O
BEPOHCIIOBECTHMA.

Kibyunu peun: Ilponaja; Llpksenn aptuxnu; 3akxoH; Komep-
nujanuzanuja; L{pkea.
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UDC/YIK 366.5(497.6)
347.4/.5(497.6)

Buwwu acucmenm mp Tujana bahoesuh
[IpaBau axynrer YauBepsureta y Mcrounom CapajeBy

OJAI'OBOPHA JIMIIA Y CJIYUYAJY [TIOCTOJAIbA
HEJOCTATAKA CTBAPHU Y IIPABY buX

Kana je pujeu o 3amTutn moTpomiaya Beoma je 3Ha4ajHO
MUTamke KOME C€ TOTPOIIad MOXe OOpaTHUTH Kako OM OCTBapuo
CBOja TIpaBa IO OCHOBY IIOCTOjalba HEIOCTAaTaka Ha IPOJATO]
ctBapu. Y paxay hemo roBOpuTH 0 OATOBOPHUM JIMIUMA y CIY4ajy
MocTojamka HeAocTaTaka Ha mponartoj ctBapu y mpaBy buX. C
003upoM Ha To 1a ce y buX npumjemyjy ABa 3aKoHa O 3aIUTHTH
moTpomiaya, 3akoH O 3alITUTH mnoTpomada buX u 3akoH o
3amtutn morpomada PC, yrBpamhemMo na &M moTpomiadd Ha
jeanHCTBEHOM monpy4jy buX yxuBajy UCTH HUBO 3alITUTE Kana
je pujed o oBOj mnpobiremarunu. Ykazahiemo Ha moTpeOy
yHHU(HKOBama npomuca Ha noapy4jy buX u yrpauru na mm cy
oHn yckiahennm ca jgumpexktmBama EY  kojuma ce mmTuTe
MOTPOIIAYH, Ka0 MoceOHa KaTeropuja Kyraia, Te IaTH MPHjeiore
3a yHanpHjehere BUX0Be 3alITUTE Kajla je phjed O OATOBOPHUM
JHMIUMA Y CIy4ajy TOCTOjamha MaTepHjaTHUX HEAOCTaTaKa.
Kibyune pujeun: [lotpomray; [Iponarar; [Ipouseohau; 3akoH o

3amtutd notpomada PC; 3akoH O 3amITUTH
notpomaua buX.
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YIK/UDC 341.948

Hayunu casemnuk op Braoumup Yonosuh
HHucTuTyT 32 ynopenHo npaso, beorpan

JUJIEME KOJE ITPATE HAYUHE CA3ZHAIA U TIPUMEHE
CTPAHOT ITPABA

VY ob6mactu MelynaponHor npuBatHor mnpaBa ypehena je
MaTepHja casHamba M IPHUMEHE CTPAaHOT IIpaBa O CcTpaHe aoMahmx
CYACKHUX ¥ IPyTHX OpraHa y ClIydYajeBHMa ca €JIeMEHTOM MHOCTPaHOCTH.
3aKkoH O penraBamy Cyko0a 3aKOHa ca MPOINHCHMA IPYTHX 3eMalba, Y
cBoM wiaHy 13, onpeljyje na he cyn wim apyru opran Outu y oOaBe3n
4, TI0 CIIy)KOSHO] Ny>)KHOCTH, YTBPAM NPHUMEHY CTPAaHOT IpaBa, Kao U Ja
ce JOCTaBJbalbe€ CaJpXKMHE CTPaHOI TpaBa MOXE TPAKUTH OJ
MunucrapcTBa npasnae. Takolje, cTpaHke MOTY MOJHETH jaBHY HCIPaBY
0 CaJpKMHH CTpaHOI mpaBa. Y Be3M IPHUMEHE HaBeJeHE ojpende
MoCTaB/ba CE MHOIO MHUTama, Ha Koja TpeOa JaTH MpaBWIaH OATOBOD,
uMmajyhu y BUAy Ipakcy Koja HHUje, YBEK, y CarIaCHOCTH HE caMo ca
oxpeadOM HaBeIEHOT 3akoHa, Beh M ca OCHOBHMM IpaBHIIMMA
MelhynapoaHor mpuBaTHOT mpaBa. Y pany he OWTH peun O HayMHHMa
ca3HaWba CTPAHOr IIpaBa, MOTYNHOCTH Ja ce O0aBeLITeHE O CaIp)KHHU
cTpaHOT mpaBa no0uje ox momahwx MHCTUTYIHjA, KA0 U O PU3UKY Kaza
CTpaHKa JOCTaBJba jaBHY UCIPABy O CaIpKUHU cTpaHor mpasa. Ocum
TOTa, 32 MPABUJIHO Ca3HAE M NPUMEHY CTPAHOT IpaBa OUTHO je BOAUTH
padyHa 0 OCTaBJbakby aKTa OpPraHy CTpaHe IpiKaBe, KOjHM Ce TPaXKu OBO
obaBewiTeme, Kao U 0 ToMme Ja ju he nomahu ¢y wiu qpyru opral OuTH
y MOryhHOCTH a2 IPaBUJIHO TyMauu M PUMEHH OJ[pei0y CTPaHOT MpaBa,
6e3 momatHux uH(pOpMalUja MOOHjEHHX OJf OpraHa CTpaHe Ap)KaBe.
Takole, y pany he ce moCTaBUTH MUTAMkE Ja JH j€ YIYTHO, Y CBAKOM
ciy4ajy, NpuMeHUTH noMahe mpaBo, y cuTyalMju, Kaja ce He MOXe, U3
OWJI0 KOr pasyora casHaTH CTpaHO mpaBo. [locneauie HempaBHIHE
NPUMEHE WM HEIPUMEHE CTPAHOT NpaBa AUPEKTHO YTHYY Ha JOHOIICHE
OJUIlyKE W OCTBapuBame HHTepeca crpaHaka. Ayrop he moce6HO
TIOCBETUTH XY CIIydajeBUMa Kajia je 00aBelTemhe O CTPAaHOM HpaBy
no6ujeHo 1o noMahmx HMHCTHUTYIMja, Ka0 W MOTpeOM 3a JeTa/bHUjUM
peryimncameM oBe obsactu y Jomahem 3aKOHOIaBCTRY.

Kibyune peun: Crpano mpaBo;, Cyn; EneMeHT uWHOCTpaHOCTH;
JocraBibame; 3amMoHMIIA; JaBHA HCTIpaBa.
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DILEMMAS FOLLOWING THE WAYS OF FINDING OUT AND
APPLICATION OF FOREIGN LAW

In the field of Private International Law, the matter of finding
out and application of foreign law by domestic judicial and other
authorities in cases with a foreign element is regulated. Article 13 of the
Act on the Resolution of Conflicts of Laws with the Regulations of Other
Countries stipulates that the court or other authority shall be obliged to
determine, ex officio, the application of foreign law, as well as that the
delivery of the content of foreign law may be requested from the
Ministry of Justice. Also, the parties can submit a public document on
the content of foreign law. In connection with the application of the
abovementioned provision, many questions are raised, which should be
answered properly, bearing in mind the practice that is not always in
accordance not only with the provision of the mentioned law, but also
with the basic rules of Private International Law. The paper will discuss
the ways of finding out of foreign law, the possibility of receiving
information about the content of foreign law from domestic institutions,
as well as the risk when a party submits a public document about the
content of foreign law. In addition, for the correct fiding out and
application of foreign law, it is important to take care of the delivery of
the act to the authority of the foreign state, from which requires this
notification, as well as whether the domestic court or other authority will
be able to correctly interpret and apply the provision of the foreign law,
without additional information obtained from the authorities of a foreign
country.  Also, the paper will raise the question of whether it is
advisable, in any case, to apply domestic law, in a situation where it is
not possible to find out foreign law for any reason. The consequences of
improper application or non-application of foreign law directly affect
decision-making and realization of the parties' interests. The author will
pay particular attention to cases where notification about foreign law has
been received from domestic institutions, as well as the need for more
detailed regulation of this area in domestic legislation.

Key words: Foreign law; Court; Foreign element; Service of documents;
Letter of request; Authentic instrument.
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YJK/UDC 004.738.5:339
Ipog. op Heop Kamboscku
IIpaBuu akynter YHusepsutera ,,l'one Jemnues* ltum, P. C.
Makenonuja

ITPABO U EJIEKTPOHCKA TPI'OBUHA - JIA JI1 HOPMA
INPATH U KOHTPOJIMIIE TEXHOJIOT'HJY U
NHOBALIUMJE?

CBaky HOBY OCBOjeHY WiH Oap TOTUPHYTY TpaHHILY, Y CBUM
chepama JpyIITBa, KapaKTepHIe HEIOCTATaK 3aKOHAa KOjU Ou
peryiaucana Ty ,HOBOOCBOjeHY TEpPHUTOPHjy . VY  IPOILIOCTH,
3aKOHOJABIIY Cy MOpAJIM Jia Ce Cyoue M IOBHHY]Y M3a30BHMa KOjU CY
MPOM3AIUI U3 CHEUU(UYHUX APYIITBCHUX YCIIOBA M CICIH(DUIHE
3ajeqHuUIle WK Hanyje. MelyyHapoiHO TpaBo je MPeMOCTHIIO ja3, alln
Cy yecto Omiie moTpedHe roIuHe U ACLeHHUje 1a ce KOHKpPEeTHA MpaBHa
HOpMa (OPMYJIHIIIE, ycarilack B CTaBH Ha cHary. To je Ouio Tako mpe
W TOKOM HMHIYCTPHjCKE PEBONYIHjE, IIpe HEro ITO je TEXHOJIOTH]ja
moyesna Ja BOJAU HAcC, Hallle APYIITBO U HAIlle HHCTHUTYIU]e, IPe HEro
mTO je ToYella Halla 3aBUCHOCT OJ CBETa KOJUM YIIPaBibajy
KOMIIJyTEpH M MHTEPHET, Y KOME je YOBEK Mopao Ja npoHahe cBoje
MECTO, TPOCTIEPUTET U Onaroctame. Y MelyBpeMmeHy, WHTEpHET ce
pasBHO J0 HeBHh)EHHX pa3Mmepa, IITO je JOBeNo a0 ImojaBe E-
TProBUHE, KOja je MPEJCTaBJballa CBOJEBPCHY PEBOJYIIH]Y Y 00JACTH
npykama KoMepigjanHux ycinyra. CTBapame mpaBa je KOMIUTHKOBAH
U CIOp TpOIleC, a TEXHOJIOUIKM Hampenak je mpedp3, ma MocToju
mpobjaeM W OwiIeMa: Ja M TPaBO MOXKE Ja TpaTH IHHAMIYKE
MPOMEHE U Pa3B0j MH(YOPMALMOHO-KOMYHHUKAIIMOHUX TEXHOJIOTrHja?
CBaky HOBU 3aKOH KOjU TIPAaBHO PETYIHUIIE OJHOCE KOjU HACTajy
ynotpeOboM HOBHX TEXHOJIOTHja Op30 3acTapeBa M jaBJba ce MmoTpeda
32 WEroBOM pEBU3UjOM M HM3MEHaMa W Tako y Hemorien. OBo
JOTIPUHOCH CTBapamy MpaBHUX HOPMH Koje Cy, Aa Ou Tpajaie,
MPEIIIPOKO TIOCTAaBJbEHE WM HEMpelu3He, MTO 3ay3BpaT moBehaBa
MpaBHY HECHTYPHOCT, IITO, OIET, OOPHYTO IPOIMOPIIHOHATHO YTHYE
Ha TIoBepewme Meh)y cy0jekTuMma KOju YYeCTBY]Y y EJIEKTPOHCKO]
Tprounu. Takohe, TexHwuka pgocturayha cTBapajy oxapehene
MpaKTUYHE CTaHIApAe MHOTO OpKe HEro MITO je 3aKOH y CTamy Ja UX

125



perymumre. Jlakne, de facto, crammapn mocraje HOpMa MHOTO TIIpe
HETO LITO 3aKOH HOPMATHBHO MOJ(P’KaBa TAKAB CTAHAAPI.
KibyuHe peun: Enexrponcka tprosusa; Hopma; TexHomoryja.

LAW AND ELECTRONIC COMMERCE-DOES THE NORM
FOLLOW AND CONTROL TECHNOLOGY AND
INNOVATION?

Every new conquered or at least touched border, in all
spheres of society, is characterized by a lack of laws that would
regulate that "newly conquered territory". In the past, law makers had
to face and obey the challenges arising from the specific social
conditions and the specific community or nation. International law
bridged the gap, but it often took years and decades for a specific
legal norm to be formulated, agreed upon, and put into effect. But it
was so before and during the industrial revolution, before technology
began to guide us, our society and our institutions, before our
dependence on a world governed by computers and the Internet
began, in which man had to find his place, prosperity and well-being.
In the meantime, the Internet has developed to unprecedented
proportions, leading to the emergence of E-commerce, which
represented a kind of revolution in the field of providing commercial
services. The creation of law is a complicated and slow process, and
technological advances are too fast, so there is a problem and a
dilemma: can law follow the dynamic changes and development of
information and communication technologies? Every new law that
legally regulates the relationships that arise with the use of new
technologies quickly becomes obsolete and there is a need for its
revision and modification, and so on ad infinitum. This contributes to
the creation of legal norms that, in order to last, are too broadly set or
imprecise, which in turn increases legal uncertainty, which, in turn,
inversely proportionally affects the trust among entities that
participate in E-commerce. Also, technical achievements create
certain practical standards much faster than the law is able to regulate
them. Therefore, a standard de facto becomes a norm long before the
law normatively supports such a standard.

Keywords: Electronic commerce; Norm; Technology.
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YIAK/UDC 347.772:347.78

Hayunu casemnux npog. op Jenena Hepanuh-Ilepuwuh
HuctuTyT 3a ynopeaHo npaso, beorpan

YHOTPEBA TYBE )KUT'OM 3ALITUREHE O3HAKE ¥
KOHTEKCTY YMETHHYKOI" U3PA’KABAIBA — OCBPT
HA ITIPEAMET Rogers v. Grimaldi

VYnorpeba Tyhe >xurom 3zamrtuheHe O3HAKE y KOHTEKCTY
YMETHHYKOT M3pakaBama J00Hja T0CeOHO Ha 3HaYajy ca yOp3aHuM
pa3BojeM IUTHUTAHE TEXJIOTHje W CBE NMPHUCYTHHjUM KopuIThemeM
JKUTOBA y BHUPTYENHO] PEaTHOCTH, YKIbyuyjyhu u meraBep3ym. He
MpeIcTaBba CBaKa yrmorpeda >XUroM 3amTrheHe O3HaKe O CTpaHe
Tpeher nmma moBpemy jkmra. AKO ce JKHTOM 3alliTHheHa O3HaKa
KOPUCTH 332 KOMEHTApe WM KPUTHUKY, TAKBO KopHIIhiemhe He cMaTpa
ce MOBPEJOM Ha OCHOBY JIOKTpPUHE IOIITeHE yHnoTpebe. Y uyBeHOM
MpeIMeTy U3 aMepHuke CyIcke mpakce, Rogers v. Grimaldi, Cyn je
W3HEO MHUIUBCHE Yy IOrieAy onxHoca u3Mely IoBpene KHUTroM
3amtiheHe O3HaKe W IpaBa Ha cllo0oiHO m3paxkaBame. Cyn je cTao
Ha CTAaHOBHWINTE Ja OW 3aKkoH TpebaJlo TyMauuTH TaKo Ja ce
MpUMEkYje Ha YMETHHYKA JIeJla caMO TaMo TJIe jaBHH WHTEpeC Iia ce
nzberne 3abyHa TOTpolllaya HajJMailyje jaBHH HWHTEpeC 3a
cmobomHUM u3paxaBameM. Jla Ou ycmocraBuo Oamanc, Cyn je
yCTaHOBHO MHpoKo KopuimheHu PoriepoB Tect (eHr. Rogers test)
KOjH To4rBa Ha /Ba (haktopa. Ha ocHOBY oBor Tecra ynorpeba >kura
Yy BE3W ca yMETHUYKHM JICJIOM He moBpelyje mpaBo kura cBe JIOK je
HA3UB MUHUMAITHO YMETHUYKU PEJICBAHTAaH 32 MPOM3BOI U yIoTpeda
eKCIUIMIMTHO He JIOBOAW y 3a0iy/ly y TOTJIey cajapiKkaja, ayTopcTBa,
CIIOH30pCTBa WJIM 0J00pema. [IpBH BEJIMKH CHOPOBH y BE3W ca
kopumhemeM Tyhux skuroMm 3amTHNEHWX O3HAKa Yy BHPTYEIHO]
PCAITHOCTH M METaBap3yMy OJHOCE CE yIPABO Ha BbUXOBY yIOTpedy y
KOHTEKCTY YMETHHYKOT H3pPakaBarba.

Kibyune peun: JKurom 3amrumheHa oO3HaKa; YMETHHYKO HU3paxa-
Bame; [loBpena ura; Buptyenna peannoct; Mera-
BEP3yM.
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CREATION AND INTERPRETATION OF THE CONCEPT
OF CULTURAL HERITAGE IN THE SPANISH LAW

In this paper we are going to talk and discuss about the
creation of the concept of “cultural heritage” in the Spanish Law
and the characters of the legal definition of cultural property or
cultural heritage goods, according with the legal system stablished
by the 1978 Constitution.

Keywords: Spanish Law, Spanish Constitution, Cultural Heritage,
Cultural property.
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BALANCING AI AND PRIVACY: CROSS-BORDER
PERSPECTIVES

The enhanced use of the artificial intelligence devices has
increased the risk of violating personal rights, especially privacy and
personal data.

Electronic tools and technologies entail the menace of "intrusion"
into the personal sphere; I am referring, for example, to the data that,
consciously or unconsciously, we leave on the Web using social
networks or the employment of Big Data by profiling software that
can also prevent access to certain services (e.g., access to credit) or
the processing personal data by automatized systems in the legal area.

In all these cases the interest (private as well as public) in the
development of technology must be balanced with the individual's
right to maintain the control over his or her own data.

My presentation focuses on the analysis of the remedies and
criteria used in European and U.S. systems to find a fair solution. The
starting point is the lack of a comprehensive discipline at both the
European and American levels: in Europe, the GDPR has not yet
been followed by the adoption of the Artificial Intelligence
Regulation, while in the U.S., detailed (and therefore unorganized)
rules have been adopted leaving however large areas unregulated.

“Reconstructing” the principles governing such complex
situations could be possible by studying case law and evaluating the
concrete effects on the individual rights and “economic policies”.

I will suggest a comparative analysis on the issue looking for
convergencies between the risk based (Europe) and the business

friendly (USA) models.
Key words: Artificial Intelligence;Personal Data; Case law;
Regulation.
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MEDUNARODNA NADLEZNOST U BRAKORAZVODNIM
SPOROVIMA U EUROPSKOJ UNIJI I BOSNI 1
HERCEGOVINI

Pojacana mobilnost stanovniStav unutar Europske unije
kojoj svjedoC¢imo u dana$nje vrijeme, kao i Cinjenica da se mladi
ljudi danas znatno lakSe nego ranije odlucuju sklopiti brak s
drzavljaninom ili drzavljankom druge drzave, bez obzira na
razlike u jeziku, kulturi i vjeri, dovodi do porasta broja
,medunarodnih brakova“. S porastom broja brakova izmedu
drzavljana razlicitih drazava, raste i broj razvoda brakova s
medunarodnim obiljezjem. Zakonodavac Europske unije, svjestan
ovoga problema ali i Cinjenice da svaka unifikacija vodi ka
ublazavanju razlika koje neminovno postoje u pravnim sistemima
europskih drzava, poduzeo je odredene korake koji su rezultirali
donosenjem prvo Bruxellske konvencije II iz 1998. godine, zatim
Uredbe 1347/2000  koja je ubrzo zamijenjene Uredbom
2201/2003, te u konacnici donosenjem Uredbe 1111/2019. U svim
spomenutim instrumentima materija medunarodne nadleznosti
uredena je na sliCan nacin, odnosno nije bilo znacajnijih
intervencija, mada je bilo odredenih spornih pitanja. Upravo je
Sud EU svojom odlukom u predmetu C — 522/20 otklonio
odredene dileme koje su gotovo Cetvrt stoljeca bile predmet brojih
diskusija i time pridonio dobrodoslom umirenju na podrucju
europskog porodi¢nog prava, u kojem su posljednjih godina
postojale znacajne razlike izmedu temeljnih pravnih i politickih
uvjerenja drzava c¢lanica. Ova odluka kao 1 zakonodavne
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aktivnosti unutar Europske unije vazne su za Bosnu i Hercegovinu

s obzirom na njene medunarodne obaveze proistekle iz Sporazuma

o stabilizaciji i pridruzivanju. Usporedimo li rjeSenja Europske

unije s onima u Bosni i Hercegovini, jasno nam je u kom pravcu

bi trebala i¢i buduca reforma u ovoj oblasti.

Klju¢ne rije¢i: Medunarodna nadleznost; Brakorazvodni spor;
Odluka Suda EU; Zakonodavne aktivnosti; Pri-
jedlozi de lege ferenda.
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POJAM UGOVORA O ISPORUCI DIGITALNOG SADRZAJA
ILI DIGITALNE USLUGE

Posljednih godina dogodile su se znacajne promjene u oblasti
ugovornog acquisa. Ugovorno pravo koje je odgovaralo jednom
vremenu 1 trziSnim odnosima zakorailo je sada u novo doba
digitalnih tehnologija. Kao posljedica ove ,cetvrte tehnoloske
revolucije* na nivo EU usvajaju se zakonodavne mjere koje imaju za
cilj modernizirati europsko ugovorno pravo kako bi odgovaralo
zahtjevima digitalnog trziSta. U digitalnom svijetu podataka, podatak
je stvar u pravnom prometu i tretira se kao bilo koja druga stvar, te
moze biti samostalan predmet ugovora ili “protuc¢inidba”. Kako bi se
uredili ugovorni odnosi koji ve¢ postoje u praksi, 20.5.2019. godine
usvojena je Direktiva (EU) 2019/770 o odredenim aspektima ugovora
o isporuci digitalnog sadrzaja i digitalnih usluga, i primjenjuje se od
1.1.2022. godine. Predmetna Direktiva po prvi put na nivou EU, a
moze se re¢i i drzava Clanica ureduje ugovore koji za predmet imaju
digitalni sadrzaj ili digitalnu uslugu. Radi se o regulaciji ugovora koji
za predmet imaju dobavljanje i1 isporuku podataka potrosacu, a
potrosac za to placa cijenu. Medutim, ono $to je jo§ znacCajnije jeste
da u podrucje primjene Direktive ulaze i situacije kada trgovac
isporucuje digitalni sadrzaj ili digitalnu uslugu potroSacu u zamjenu
za ustupanje njegovih osobnih podataka. Cilj rada je kriticki
analizirati pojam ugovora o isporuci digitalnog sadrzaja ili digitalne
usluge posebno imajué¢i u vidu nove pojmove digitalni sadrzaj i
digitalna usluga, te kriticki analizirati pravnu regulaciju ,,besplatnog*
digitalnog sadrzaja ili usluga.

Kljuéne rijeci: Direktiva (EU) 2019/770; Digitalni sadrzaj; Digitalna
usluga; Cijena; Osobni podaci; ,,Besplatan digitalni
sadrzaj.
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Ilpog. op Cmpaxurea J]. Muwvxosuh
[IpaBHu (akynreT YHUBep3uTera y [IpUIITHHU ca IPUBPEMEHUM
cequmteM y KocoBckoj MuTpoBuiu

IMPABHH ITOJIOKAJ IPUMAOILA JIM3UHT' A U3
YI'OBOPA O PUHAHCHUJCKOM JIM3UHI'Y Y
MHO3UTUBHOM 3AKOHOJABCTBY PEIIYBJIUKE CPBHUJE

@DUHAHCUJCKU JIM3UHT Yy MHAMPEKTHO] QopmMu  Kao
crenuduuad MeTo] (puHaHCUpamba KaIUTAIHIX MHBECTUIMja 100H]ja
CBE BHIIC HA 3HA4Yajy Yy CAaBPEMEHOM TP)KHUIIHOM IIOCIOBAMbY.
Specificum yroBopa o (pUHAHCH)jCKOM JIU3UHTY Yy UHIUPEKTHO] (popMu
jey ToMe Jia ce cacToju O JBa MPaBHO He3aBHCHA (YTOBOP O JIU3UHTY
1 YTOBOP O HCHOPYIN) a EKOHOMCKH yCIIOBJbEHA YTOBOpa. YTOBOD O
(DMHAHCH]CKOM JIM3WHTY Y WHAUPEKTHO] (OpMH HE MOXKe ce
MOCMaTpaTi Kao TPOCTPaHH YroBop, Beh ra Tpeba carnenaBaT Kpo3
MpuU3My NpaBa, o0aBe3a M OATOBOPHOCTH KOj€ YIOBOpHE CTpaHe
MMajy jeoHa TpeMa JPYroj Ha OCHOBY YroBopa O HCIOPYIH H
yrosopa o su3uHry. UNIDROIT Konsenmuja o melhyHapomHom
(hMHAHCHjCKOM JIM3MHTY TipeaBula jeqHoOpa3Ha MpaBuiia U MpaBHE
CTaHIap/e peryiucama YroBopa O (HHAHCHJKOM JIM3UHTY Yy
UHANPEKTHO] ¢opmu. Oapende 3akoHa O (UHAHCHCKOM JIM3HHTY
Peny6nuke Cpbuje peryuiry npaBHH HON0XKaj IPUMaoLa JIM3UHTA, C
TUM Jia cy mpenBuheHa pemiema y MPETeXXHOM ey Ipey3era U3
Konsenmje o mehyHaponnom ¢unancujckoM mm3uHry. Ilocebna
naxma y pamxy Ouhe mocBeheHa mpaBHOM TMOJIOKajy MpUMAoIa
JIM3WHTA y CKJIafy ca pememnmMa npeasuhernm Hamprom rpahanckor
3akoHmKa Pemrybnmke Cpouje.

Kibyune peun: MunupextHu ¢uHaHcHjcKU nu3uHT; [IpumManar iau-
3uHra; [laBanan smsunra; [IpaBa; O6asese; Yrosop
0 UCIIOpYLIH; YTOBOP O JIM3HHTY.
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LEGAL POSITION OF THE LESSEE FROM THE
FINANCIAL LEASING AGREEMENT IN THE POSITIVE
LEGISLATION OF THE REPUBLIC OF SERBIA

Indirect financial leasing as a specific method of financing
capital investments is gaining in importance in the modern market
business. The specificity of the financial leasing agreement in the
indirect form is that it consists of two legally independent agreements
(leasing agreement and delivery agreement) and economically
conditioned agreements. An indirect financial leasing agreement
cannot be viewed as a three-way contract, but should be viewed
through the prism of rights, obligations and responsibilities that the
counterparties have for each other on the basis of the leasing
agreement and delivery agreement. UNIDROIT Convention on
International Financial Leasing provides for uniform rules and legal
standards for the regulation of financial leasing agreements in the
indirect form. The provisions of the Law on Financial Leasing of the
Republic of Serbia regulate the legal position of the recipient of the
lessee, provided that the envisaged solutions are largely taken over
from the Convention on International Financial Leasing. Particular
attention in the work will be paid to the legal position of the lessee in
accordance with the solutions envisaged by the Draft Civil Code of
the Republic of Serbia.

Key words: Indirect financial leasing; Lessee; Lessor; Rights; Obli-
gations; Delivery agreement; Leasing agreement.
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JABHO CAOIIIITABAIBE AYTOPCKOI' IJEJIA HA
HUHTEPHETY — (HE)OIIPABJIAHO ITPOLIUPEILE
OBUMA 3ALITUTE

AyTOp MMa HWCKJbYYMBO OBIAIINeme Ha CaOIITABAE
Jjena jaBHOCTH, Koje 00yXBaTa pa3iuuuTe OOJMKE YHIbEHa JIjera
JOCTYITHUM JaBHOCTH y HeMaTepHjajiHoj, OectjesniecHoj ¢hopMmu.
Hapeneno osnamheme o0yxBaTa H3BONCHE U IIPEACTABIHAHE
Jjena myOnuIy, IPeHOIIeHhe H3Boh)emha WU MPECTaBIbamba, alld U
pasnuunute o0NMKe caommTaBama y3 moMoh TeXHUUKUX ypeDhaja,
Kao IITO Cy jaBHO IPHKAa3MBame, jJaBHO CAOINIITaBamEe Ca
(doHOrpaMa WIIM BHUIEOTPaMa, CMHUTOBAKE W PECMHUTOBAE,
paguoandy3Ho M KaOIOBCKO, Ka0 M UYHIEHE Jjelia JOCTYITHUM
JaBHOCTH HAa HAa4YWH KOjU TMOjeauHIly omoryhaBa mpucTym ca
MjecTa M y BpHjeMe Koje caM omgabepe, APYTrUM pHjCUHMa,
kopuithewe myTeM wuHTepHeTa. CTalHM pa3Boj TEXHOJIOTHjE
JOHOCH HOBe MoryhHOCTH Kopuinhema ayTOPCKHX Jjeia IyTeM
WHTEpPHETa KOje He MOTy yBHjEeK Jia ce MOoJBeldy IoJ mocTojeha
opiamhemwa ayropa. Ha npuMjep, ymuTHO je Aa JH MOCTaBJbabe
JUHKOBA Koju ymyhyjy Ha caipikaj, KOju je uHauye CciIo00JHO
JOCTyIIaH, MOYKE Jla NpeJICTaBba IOBpENy IpaBa, Ja Ju Tpeda
y3€TH Y 003Up pa3InunTa TEXHUYKA PjelIerha, OJHOCHO TeXHHIKH
pasnmuanTe obnuke ymyhwBama Ha caapkaj, Kao U y K0joj Mjepu
MpHUMjeHa, OJIHOCHO 3200MIaXKeHhe TEXHOJIONMIKUX Mjepa 3amlTHTe
yTHYe Ha MOBpeay. Y TaKBUM CHTyallMjaMa, yjora cyia je of
MPEeCYAHOT 3Hauaja 3a TymMauewe noctojehe Hopme. Cyn mpasjie
EBporicke yHHWje je CBOjUM TyMauemheM OOJIMKOBAO KOHIIENT
CaoNIlTaBama jaBHOCTU H, Y 100POj MjepH, HOCPEIHO MPOLIUPHO
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obum 3amrure. Y Ooraroj mpakcu Cyna, neduHECaHH Cy
KpUTEpUjyMH TIOJ KojuMa ce ofpelheHa paama MOXKe MOJBECTH
Mo  WCKJbYyYMBO  oBinamheme ayrtopa. Opnamheme Ha
CaoNIUTaBamkbe jJaBHOCTM HE TMOIHjeXe MHCUPIUBCHY Ma ce
OIIPaBJAaHO MOXKE TOCTaBUTH MUTamE J1a JU cBe Beha KoHTpoma
ayTopa Haj pa3IHYUTUM OOJMIMMa Kopuinhema ajera MOoXe
YTPO3UTH MpaBa KOPUCHUKA WHTEpHeTa. [IpommpuBame Komenrta
CaoNIlTaBamka jaBHOCTH HAa WHTEPHETY HHUje OAPXKUBO Ha Iyre
cTaze, HAPOUYUTO y OpKaBamMa y KOjuMa je 3allTHUTa IMpaBa Ha
HWHTEPHETY TELIKO OCTBAPHUBA.
Kibyune pujeun: Aytopcko mpaBo; CaomimTaBame jjena jaB-
Hoctu; MurtepHer; TexHosomike Mjepe 3ari-
tuTe; JINHKORBMU.
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PETEHEPATUBHA MEJIUIIMHA U IIATEHTH

b HOBe MEOMIMHCKE OOJIAaCTH, pereHepaTHBHE
MeJWIMHEe je na mpoHalje HauWH Ja ce u3neue ¢ase moBpeAa u
OonecTH, KOje HE MOTY Jla c€ M3jiede KOHBEHIMOHAJTHUM ITyTEM.
TpermManu koju ce MPUMEHY]y y PEreHEepPaTWBHO] MEIUIIMHH,
MoJIpa3yMeBajy MpOIEaype KOje Ce peanusyjy y JbYACKOM Tely,
Kako OM ce HEeM3JICYeH! OpPraHu CTUMYJIHCAIIU 33 OTIOPaBaK, il U
MPOLIEAYPE KOj€ ce MPUMEmYjy Ha OpraHu3aM, IOIyT Teparuje
KOoja ce mpoydaBa y naboparopuju. Heku on OMOMEIMIIMHCKHAX
MocTynaka y o0JacTh pereHepaTHBHE MEIUIMHE YKJbYYYjy H
ynotpeOy Martmunux henuja. Komepuwjanmmsammja pesynrarta
UCTpaXHBamba y 00JIaCTH pereHepaTHBHE MEIUINHE HEe MOXe 0e3
o0e30ehuBama WwHXOBe maTeHTHe 3amTuTe. [Ipe 00jaBibHBamba
pe3yiarara HCTpaKUBama HAa  HAyYHMM  CKYIIOBMMa WA
o0jaBJpMBama y HayYHUM paJOBUMa, HCTPaKUBauM y 0OIacTH
MEJUIMHEe WIM WHXHIKBEPCTBA ,YIJIaBHOM Cce€ Olpeaesbyjy 3a
MOJTHONICH-¢ MMaTEHTHUX MpHjaBa HaJIe)KHUM opranuma bymyhu
J1a Cy MPOHAIACIM y 0BOj 00JIACTH BEOMa CIIOKEHH, HEOIIXOIHO je
CTBOPHUTH MYJTHAWCIMIUIMHAPHU U CBEOOYXBATHH IUIAH 3aIITHTE
.300or Tora je HeomxogHa IPOMEHa TOCTOjeinX MaTeHTHHX
MpaBuIiIa, y by BUXOBOT Mpriiaroal)Bama CI0KEeHUM H3a30BUMa
nocturayha y oBoj obOmactm MeauuuHe. [IpomMeHa mpaBmita
MoJipasyMeBa OTBOPEH MPUCTYI - Open source CKyN NaTreHaTta,
koju he 3ajemHO ca CHCTEMOM Harpaja Ha OCHOBY jaBHOT
(duHaHCHpamba OUTH Y CKIIaIy ca ITATEHTHUM CUCTEMOM 3aIlTHTE.
Kisbyune peuun: PereneparuBHa menunmba; Marunune henwmje;

Buorexnonoruja; [ponanaciy; [Tatentu.
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PREZIVLJANJE OTROK — ANALIZA PRIMEROV Z
MEDNARODNIM ELEMENTOM

Ze tako kompleksno vprasanje izterjave preZivnine, ki je
en od klju¢nih dejavnikov za zagotovitev otrokove koristi v vseh
primerih, v katerih otrok ne zivi z osebami, ki so ga dolzne
prezivljati, v mednarodnem okolju pridobiva dodatne dimenzije.
Mednarodne konvencije, dvostranski in vecstranski sporazumi ter
evropska zakonodaja, na ¢elu s Haasko konvencijo o mednarodni
izterjavi prezivnine otrok in drugih oblik druzinskih prezivnin ter
Uredbo Sveta (ES) §t. 4/2009 z dne 18. decembra 2008 o
pristojnosti, pravu, ki se uporablja, priznavanju in izvrSevanju
sodnih odlocb ter sodelovanju v prezivninskih zadevah, so
nedvomno olajSale ¢ezmejno izterjavo prezivninskih zahtevkov v
primerih, kadar prezivninski zavezanec ne prebiva v Republiki
Sloveniji. Kljub temu pa se v praksi pojavljajo nekatere nejasnosti,
ki begajo udelezence v postopkih. To negotovost gre vsaj deloma
pripisati mnozicnosti uporabljivih pravnih aktov in posledi¢ni
raznolikosti situacij glede na drzavo bivaliS¢a preZivninskega
zavezanca in upravicenca, ki Se stopnjuje splosno bojazen strank
pred mednarodnimi postopki. Prispevek bo analiziral slovensko
sodno prakso na podro¢ju prezivnin z mednarodnim elementom,
pri ¢emer bo posebna pozornost namenjena ovrednotenju uporabe
evropskih in mednarodnih pravnih aktov, primerjavi u¢inkovitosti
izterjave prezivnine v drzavah ¢lanicah EU in v drugih drzavah ter
morebitnim tezavam, s katerimi se srecujejo slovenska sodisca.
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Buwu acucmenm op /lpacana [amjanosuh
IIpaBuu axynter YHusepsutera y Mctounom CapajeBy

YOBUYAJEHO BOPABHUIITE OCTABHUOILIA: JIA JIA JE
PUJEY O HIOCEBHOM IIOJMY YOBUYAJEHOI'
BOPABUIITA?

YoOuuajeHo OopaBHILTE AaHAC MpeAcTaB/ba He3ao0MIa3aH
KpUTEPHjyM KaKO 3a OI[jeHy HaJIS)KHOCTH, TaKo W 3a oapelhuBame
MjepoaaBHoOT TipaBa. [lopen omrer mojMa yoOn4ajeHOr OOpaBHINTA,
BPEMEHOM CY C€ MCKPHCTAIUCAIHN U NMOCEOHU MOJMOBH, Kao IITO Cy
yoOuuajeHo  OopaBuIITe  JgjereTa, yoOuuyajeHo  OopaBuIITe
MpeIy3eTHUKA, T¢ yoOMdYajeHo OOpaBHINTE MPAaBHOT JIMIA, OAHOCHO
opranuzanyje 6e3 CBOjCTBa MpaBHOT Jauia. MehyTum, mocraBspa ce
OUTalke Ja JM yoOuuajeHo OOpaBHIITE OCTaBHOLA Takole
MpelcTBajba MocedaH MmojaM yoOndajeHor OopaBuITa? YoOHUYajeHO
OOpaBHINTE OCTABHOIIA ITPBU ITYT CE MIOMHILE Y XaITK0j KOHBEHIIU]H O
CykoOMMa 3akoHa y morjieny ¢opMme 3aBjelliTajHUX ojpenada u3
1961. rogune. [Topen Tora yoondyajeHO OOpaBHINTE OCTABHOLIA jaBJba
Ce Kao KpUTEepHjyM 3a ojpeluBame MjepoaaBHOr IpaBa y Xallkoj
KOHBEHIIMjU O MjepoJaBHOM IpaBy 3a HacJbehuBame MMOBHHE
yMpaux juna u3 1989. ronune. Mnak, oHO HHUje H3a3BAJIO MPETjepaHy
maxmy, CBE O ycBajama M moderka mpuMjeHe Ypemde (EY) o
HacsbehuBawy wu3 2012, roauue, rnaje yobuuajeHo OOpaBHUILTE
OCTaBHOIIa UMA TPOCTPYKY YJIOTY: TO j€ KPUTEPHjyM 32 OLjEHY OIIIITE
HaJUIGKHOCTH  CcyJa koju he  pacmpaBuTH  HacJbelhjuBame
3a0CTaBIUTHHE Y I[jeJIMHU, KPUTEPHUjyM 3a OJpehuBame MjepoJaBHOT
mpaBa y OJICYCTBY M300pa | jelaH OJi KpUTepHjyMa 3a 3aCHHUBaHE
HAJIOKHOCTH OpraHa 3a W3lIaBamke EBporncke moTBpae o
HacJbehuBamy Koja je YCTaHOBJbEHA OBOM YpernOoM. AyTop y paay
HajTIpHje aHATU3HMpa MojaM yoOnudajeHor OOpaBUINTA HA HAYMH KAaKO
je OH 1aT y MOMeHyToj ypenOu, a 3aTHM HaACTOjH OTKIOHUTH JTUIIEMY
pamu i ce o0 moceOHOM TOjMy YOoOHUYajeHOT OOpaBUIITA WK CE OH,
MaK, MO>KE CBPCTATH MO/ OMIITH 110jaM OBE Ta4yKe Be3HBamba.
Kibyune pujeun: Yobuuajeno Oopasumre; YoOn4ajeHO OOpaBHUIITE

ocrasuona; Ypenoda (EY) o HacieehuBamy.
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TOWARDS A "LEGISLATIVE WINTER'": EUROPE'S LATEST
REGULATORY TREND IN ARTIFICIAL INTELLIGENCE

In recent years, the European Union has sponsored various
regulations that will revolutionise the new technologies sector, digital
markets and e-commerce. From the Digital Markets Act, the Digital
Service Act, the Data Governance Act, the Cybersecurity Act, the MICA
regulation and even artificial intelligence systems. Both with the
Artificial Intelligence Act Proposal, which seems to be getting closer and
closer, as well as the AI Liability Directive. Artificial intelligence
systems have evolved in an exponential and unprecedented, almost
science fiction-like manner over the last two decades. However, with
these incredible advances have also come new risks such as algorithmic
biases or the black box. Faced with an uncontrolled scenario of state-of-
the-art artificial intelligence systems, these two rules have consolidated a
course by the European Union that is also taking place in other countries
such as China or the United States. With these two rules, the EU is
opting for a protectionist and even prohibitionist regulation in the face of
the dangers that Al can bring. However, although the intention of the
regulation is to protect the rights of digital consumers and citizens, it also
comes at a price: the combination of the two regulations is currently a
disincentive for companies and providers of Al systems. From the
requirement of a double audit by both the company and the competent
public authorities, the prohibitions of certain Al systems, new principles
and rights such as algorithmic transparency, traceability and auditing of
Als, among others. But it is the implicit and more hidden aspects of the
rules that emerge as a disincentive. To be more specific, in their
sanctioning parameters. So, legislative winter can be defined as the brake
on investment and technological development of new Al systems due to
the requirements, protections, restrictions and prohibitions imposed by
one or more regulations. The question is: is this perhaps necessary?
Keywords: Artificial intelligence; Artificial Intelligence Act; Legislative

winter; European Union.
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Buwiu acucmenm Hhezocnas Josuh, mp
[IpaBau axynrer YauBepsureta y bamoj Jlymm

3ABPAHA YI'OBOPHUX OT'PAHHYEILA HA
MNPOU3BOJANMA — CIAYYAJ Impression Prods., Inc. v.
Lexmark Int’l, Inc.

Onnyka BpxosHor cyma CAJl y npenmery Impression
Products v. Lexmark Int'l. npencraBba mpeceiaH M yCIOCTaBIba
pexuM MehyHapoaHoOT ucipiubema narenta y CA/l. IIpema oBoj
Ipecyid HOCHOLA IMaTeHTa KOjU IpoJa IPOHM3BOJA HCLPIUBYje
MaTeHTHA TpaBa Ha TOM TIPOHM3BOIY, Oe3 003upa Ha OWII0 KaKBa
OrpaHMYCHa KOja HaMmjepaBa Ja HAaMETHE Ha MPOU3BOIY WM
OrpaHHMYM JoKanujy nponaje. OBa mpecyna je 3HauajHO ociaduia
mo3uyjy Hocuiarna natenara y CA/l.

3abpaHa orpaHn4era HaKOH NPOJIaje yBelIeHa y MPpeaMeTy
Impression Products je Tpy0 HHCTpYMEHT Y OJJHOCY Ha OIpaBiama
Koja ce 3a TO Hyle. Y HeroBy KOPHUCT, NPAaBUWIO O per se
UCLPIUBEHY TPH MPOJIAJH je JeTHOCTABHO U JIAKO PasyMJBHUBO aJH
MOIITO jeé KAaTerOpUYHO, OHO HE pa3JiMKyje IITETHE IMOCJbEIHIIe
YrOBOPHHMX OrpaHHYea HAKOH TIIPOjaje O]l BEIHKOr Opoja
KOPHUCHHUX. AHTHUMOHONOJCKH 3akoH y CAJl o orpaHuueHoj
JUCTpUOYIMjH TI0YeO je Ha cIuYaH HauuH, YycBajajyhu
KaTeropuyka MpaBmia cama 1o ceOu, Koja Ccy ce MpoMHjeHUIIa U
Ha Kpajy YCTymWjia MjecTO HHjaHCHPaHOM TpeTMaHy IO
IpaBUIIOM pasyma. MCIIMTUBamke BPCTa YrOBOPHHUX OIPaHUYEHA
HAMETHYTHX Y cly4ajeBHUMa UCIPIUbEHa MaTeHTa yKa3yje Ha TO
Ja Cce OHa KOPUCTE Yy pAa3IM4YUTe CBPXE M Ca Pa3IHYUTUM
epextrMa. 300r Tora HHje AOOpO pjeuiere yBoheme MOTIyHe
3a0paHe HaMeTama OrpaHuYeH-a HAKOH Mpojaaje. UumeHuna je aa
OrpaHUYeHha HAKOH TPO/iaje OCTOje y Pa3InuuTUM OOJIHIUMA, Ca
pa3nuuuTUM e(eKTHMa Ha KOHKYPEHIIU]Y Wik nHoBanuje. Cucrem
ImpaBujia 3a MPECUCIUTUBALE U CHpOBOheH)e TaKBHUX OT'paHHYCHa
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MOpa y3eTH y 003up OBe pa3imke, ma OW y 3aKOHE O MaTeHTUMa
Tpebano yHujetu oapende koje Ou Tpedane OUTH OCjeTIHHBE Ha
pa3IuuMTe TPXKUIIHE CUTyalldje Yy KOjUMa c€ MAaTeHTH MOTY
10jaBUTH.

YBohemem moTynHe 3abpaHe YrOBOPHHX OTpaHHYErha Ha
NpOM3BOIMMA M Mel)yHapoIHOT peXuMa HUCLPIUbCHA IMaTeHTa
Bpxosuu cyn CA/l je 3Ha4ajHO TPOMHjEHHO TOCATAIIY TPAKCY
HWKUX CYJOBa W JIO3BOJHO MapajenHy TproBuHy. CamMuM THM
3HAYajHO YTUYE M Ha TOCJIOBHY MPAKCy NMPUBPEIHHUX CyOjekaTta y
CA]l xoje he MopaTu &a NPOMHjEHE J0CANAIIHE KOHIEHTES
ITacuparma TPOM3BOJa Ha TPXKUIITE KOjU Cy TOJ MaTCHTHOM
3allITUTOM.

Kibyune pujeun: YroBopHa orpaHuyerma Ha pou3BoanMa; Mel-
VHApOJHO HCUPIUbCHE TNaTeHTa; [lapanemHa
TProBHHA.
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Buwu acucmenm Bophe Hepuwuh, mp
[MpaBHu paxynrer YHuepautera y Vicrounom CapajeBy

AYTOHOMMJA BOJBE Y YTOBOPY O JABHOM ITPEBO3Y
ITYTHUKA

YTOBOp O jaBHOM IIPEBO3Y IyTHHUKA j€ jEJHOCTPAaH TPrOBUHCKH
1ocao, jep Cy JUIa y yroBOpY jaBHU IIPEBO3WJIAI, KOjH je MPHUBPEIHU
cy0jeKT W TYTHUK Koju je ¢msmuko jnume. Kapakrepuctnka oBor u
JPYTUX jeTHOCTPAHHUX TPrOBHHCKHX YTOBOPA j€ HEjeAHAKOCT YTOBOPHUX
CTpaHa, IITO je, Y OBOM CIy4ajy, MOCJbeANIa acuMeTpHje MHpopMarija
1 HETIOBOJbHE TPXKHUIIHE CTPYKTYpe. AcUMeTpHja HHPOpMaIHja Y KOPHCT
NPEeBO3MOLA OrViefa ce y HEJOBOJBHOM 3Hakby M HCKYCTBY ITyTHHKA,
YeCTO HEroBoM (aktuukoM Hemoryhnomhy na uma OutHe MHbOpPMAaIHje
0 YyCIOBMMa IpeBO3a KOA [IpPYrHX IIPEBO3MWIALA, 3a Pa3UKy Of
MPEBO3MOLIA KOjH OJUIMYHO MO3Haje CBOja mpaBa M obaBe3e, caM MPOLeC
npeBo3a W (QyHKIHMOHUCAame TpxumTa. C Apyre crpaHe, HEMOBOJbHA
TPI)KHIIHA CTPYKTYpa 3a IyTHUKA OIJIela CE€ Y HENOCTOjamy WIIH JIOIEeM
(YHKIMOHHCAakY KOHKYPEHIMje Ha PEJIeBAaHTHOM TPXKUIITY IPEBO3a.
[TpeBo3urony mwim GakTHIKKA HeMajy KOHKYPEHTE, OIYT XKeJbe3HHULE WU
WX HEMajy JIOBOJFHO Ha OM KOHKypeHIHja Owia pas3BHjeHa. OITO Y
KoMOWHammju ca HeymopenuBo Behom ¢QuHaHCHjckOM — cHarom
NpeBo3MIala y OJHOCY Ha ITyTHHKE, MMa 3a PEe3yNITaT HEPaBHONPABHCT
YrOBOPHUX CTpaHa. To 3Haud Ja BoJba KOJ NyTHUKAa Hehe OuTH
npaBuiiHO (opmupaHa, caomniuteHa wiu Hehe Outn yBaxkeHa. [la Ou ce
MMOCTUTIA KaKBa-TaKBa PAaBHOTEXa, HEOMXOJTHO je Ja pearyje aprkasa.
OHa To YMHM Ha MHOTO HauMHa, OrpaHuyaBajyhu ayTOHOMHjY BOJbE KaKo
Ou 3amTumia nyTHUKa. [IpeBo3wian, na Ou 3amoueo oOaBbambe
JjeIaTHOCTH, MOTPEOHO je 1a, OCHM perucTpaije, 100uje 103BOJIy O
JPKaBHOT' OpraHa. 3aTHM, 3aKOHOM c€ (DMKCHPAjy IMOjeJHHU EIEMEHTH
OBOI' YroBOpa, JAPXKABHH OpraH Jaje CarjlaCHOCTH Ha OIIITE YCIIOBE
NIPEBO3a U CYJOBH MOTY MCKJbYYHTH IIOjeIMHE YrOBOpHE ozpende Koje
OIjEHH Kao HETIOIITEHE, MPOINCYjy Ce 1[jEHOBHA OTpaHUYEHha, a Y HEKUM
ciryyajeBuMa M o0aBe3Ha je cTpora (opMOM yroBopa.

Kibyune pujeun: IlpeBo3 myTHuka; [lpxaBHM WHTEPBEHLIUOHU3AM;
Crobona yrosapama; JaBHH IpeBO3.
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YJK/UDC 368.022
347.764
MA Jlanujena I'nyway
[IpaBHu paxynrer YHuepsutera y Kparyjesiry

OBABE3A ITPUJAB/bBUBAIBA OKOJIHOCTHU 3HAYAJHHUX 3A
OILIEHY PU3UKA ITPUJIMKOM 3AK/bYYEIBA YI'OBOPA O
OCUT'YPABBY

[Ipumena cranmapia makee XOOpPOr MPUBpPETHHUKA ITOCEOHO
J0Na3d 10 M3pakaja MPIIMKOM CKJIamama yroBopa O OCUTypamby.
OcurypaBay [OHOCH OJUIyKY O Tpey3uMamy pu3uka o mokpuhe u o
BHUCHHHU TpEeMHUje OCUTypama Ha TeMeJby yroBapaueBHX mojaTaka. Tu
MOJIAIU Cy OOUYHO CaJIp’KaHU y MOHYAH. YTOBapad OCUTyparba Ay)KaH je
MPUjaBUTH OCUTYpaBavy MPUINKOM 3aKJbyuerba YTOBOPA CBE OKOJHOCTH
KOje Cy OJ1 3Ha4aja 3a OICHY PH3HKa, a KOje Cy My MO3HATE WK MY HUCY
MOTJIE OCTATH HEMO3HATE.

O0aBe3a ocurypaHuka Ha IPHjaBJbUBAIE CBHUX OKOJHOCTH
3HAYAjHUX 32 MPOLICHY PU3UKA TIOCITICAUIIA je UHICHHUIIE /1a je YTOBOp O
OCHTYpamy IO CBOjOj OpUpoaAu yroBop uberrimae fidei. YroBop
uberrimae fidei je yroBop mpeMa KOME jelHa YrOBOpDHa CTpaHa uMa
npeluMHUHApHy o00aBe3y Ja Jpyroj CTpaHH OTKPHjEe pEleBaHTHE
YHLEHUIIEC KOje ce TUIy IpeamMeTa yroBopa. Hadueno uberrimae fidei nma
CBOjy MyHY NpUMEHY y 00aBe3u yropapadya OCHrypama Ha MpHjaBy CBHX
OKOJIHOCTH 3HA4YajHUX 3a OIEHY PU3MKA. 3aCHOBAHA je Ha MPETIIOCTaBIH
Ja OCUTYpaHHK HMa MpPEAHOCT y uHpopMmamujamMa y OJHOCY Ha
ocurypaBada. Y pajy ce Harjamiasa Jia c€ paid O IPedyrOBOPHO]
00aBe3u yroBpapaua OCHT'Ypama KOjy caM 3aKOH IpONucyje. AHaiu3upa
Ce HOPMATHBHH KOMIUIEKC Ca CIEHU(PUIHOCTAMA M KapaKTepPHCTHKaMa
oBe TeMe. AHaiM3a HY)XHO YKJbydyje M 3alakame NPEeAHOCTH, alld U
HEKHX HeJocTaraka HOpPMHpama OBe 00aBe3e yroBapaya OCHTYparba.
Crora je oBa TeMa MoceGHO 3HaYajHA KaKO 33 OCHUTypaBade, MOCPEeTHUKE
U 3aCTYIIHUKE Y OCHI'Ypamy, CYICKY MPAKCy, a Mpe CBera 3a KOPUCHHUKE
yCIIyra OCHrypama.

Kmbyyne peum: IlpujaBa oxomHOcTH; YroBapad OCHTypamba;
Ocurypasau; Ocurypame.
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Hempaosrcusau capaonux Uea Towuh, ma
HNHctutyT 32 ynopenHo npaso, beorpazn

Hempaoscusau capaonux Josana Mucaunosuh, ma
HNHctutyT 3a ynopenHo npaso, beorpazn

YCKJIABEHOCT ITIOCJIOBAIBA Y OCUT'YPABAJYHUM
APYIITBUMA

duHaHCHjCKa KpH3a KOja je IMOoTpecia CBeT Y3pOKoBala je
OrpOMHE NIPOMEHE y PEeKUMHIMA KOPIIOPATUBHOT YIPaBJbamba CBUX
MpUBPEIHX JAPYIITaBa, Ma TaKo M OCHrypaBajyhux apyiitasa.
Buno je moTpeOHO ycTaHOBHTHM HOBE MEXaHW3Me paau Bpahama
NOBeperha KOPUCHHKA YCITyra y pajl oBHX Jpymrasa. Kao jeman ox
BUJIOBA jadyara KOPIIOPATHUBHOT YIIPaBJbara y OBUM JPYLITBUMA
jaBipa ce ¢yHkimja npahewma yckmahenoctu. OBa dyHkiuja y
OCHOBH TIPOM3JTIa3H M3 Hadela 3aKOHUTOCTH IIOCIOBama, Koje
MOpeJ] TOTa INTO CNa/a Yy jeHO O]l OCHOBHUX Hadyesa IOCIOBaba
MPUBPETHUX JpPYIITaBa TPEJICTaB/ba M M3pa3 TOCIOBHE ETHKE
npymrsa. JupexktuBom ConsentHocT Il ¢yHkuumja mnpahema
yckiaheHocTH n00Hja ¢opMaHU cTaTyc yHyTap ocurypasajyher
JpyImTBa, Kao jeJAHa OJ YEeTHPH KJby4He (yHKIHje cucTeMa
yIpaBJbamba.

Aytopke he y pany oOpaautu OCHOBHa o0enexja, o0aBese
¥ 3Ha4a] HOBOYCTaHOBJbeHe (yHKIMje mpahema yckinaheHocTw,
Kao U HEH YTHIAj Ha yHanpeheme KoprnopaTUBHOT yIpaBibama y
ocurypasajyhum IpymrBuma.

Kipyune peun: Ocurypasajyha npymrsa; Hadeno 3akoHuTOCTH
nocioBama; OyHkiMja npahema yckialheHocTw;
Kibyuna dynkunuja.
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Buwu acucmenm Hpena Paouh, ma
[IpaBHu paxynrer Yuusepsutera y bamoj Jlynn

MOI'YRHOCTHU ®PUHAHCHUPAIBA CTEYAJHUX
INOCTYHAKA Y CJIYYAJY HEAOBO/bHOCTU UMOBHUHE
CTEYAJHOTI Y KHUKA

[IpaBuno npomaher credajHor mpaBa je Oa ce€ TPOIIKOBU
CTEUYajHOT IOCTYyNKa (M JYrOoBH CTeUajHE Mace) HAMHPYjy U3 CTedajHe
Mace, TpHje CTCYajHUX TOBjepmiana. YKOJHKO, MelyTHMm, WMOBHHA
CTEYajHOr JYXKHHUKA NpeMa NpelBularmbuMa HHje JOBOJbHA Ja HAMHPHU
TPOLIKOBE MOCTYIKA, a MOBjeproLH (MM Apyra 3aHHTEPEcOBaHa JIMIA)
He yIutaTe mpenyjam 3a o0e30jeheme TpomkoBa, ctedajuu ¢y he onouru
MPHjEIIOT 3a OTBapame CTeUajHOr mocrynka. Jlakie, y gomaliem mpaBy
CTeYajHU TOCTyNak ce (uHaHCHpa NPBEHCTBEHO M3 CTEYajHE Mace, a
YKOJIMKO je OHa HEJJOBOJbHA OH/A C€ OYEKYje OJ1 3aMHTEPECOBAHUX JINIA
(y mpBoM peny mnoBjepunaia) jaa obe3bujene (pUHaHCHpame CTeuajHOT
noctynka. Mehytum, mnosjepuonn he pujeTKO UMaTH HHTEpec na
npe/yjMe TPOLIKOBE, HAPOUYHUTO KaJjia je MMOBHHA Jy>KHHKA HE3HATHA, jep
THME camMo ToBehaBajy IOyr KOjH IY)KHHK ¥MMa IIpeMa HBHMa Y3
Heu3sBjecHy MoryhHoct Harutate. CTora He 4y/u IoJaTak Ja ce BHIIE O]
TIOJIOBUHE CTEYajHUX IOCTyIaka 3aKkjby4d 300r HEJOCTaTKa OIHOCHO
HEJOBOJBHOCTH CTEYajHe Mace, OJHOCHO 0e3 pacmojjene cpeicraBa
ITOBjePUOITIMA.

HNako cy OpojHHM pa3no3ud 300I KOjUX HMMOBHHA CTEYajHOT
Jy’)KHUKa MOXKe€ OWTH HE3HaTHE BpPHWjEIHOCTH, UIMAK TO OyIu CyMBY Y
IErOBO 3aKOHUTO M TOIITEHO MocioBame. CTora je BaXKHO U Y OBO]
CUTyalju OMOTYNHTH 1a C€ WCIHUTajy pPa3lio3d KOju Cy JOBEIU [0
cTeyaja, Te MOCTOjU JIM OCHOB 3a MOOHWjame NMPaBHUX palibM CTEUajHOT
JOy)KHUKa WJIM €BEHTYaJIHO KPHBHYHY WIM HWMOBHHCKOIIPABHY
OIOrOBOPHOCT oxapeheHnx muua. Y paxy hemo, ynopeaHOIpaBHOM
aHAIM30M HCIIUTATH Kako pa3JIMuuTe Jp)KaBe IPHCTYIajy OBOM
npoOieMy ¥ Koje cy MoryhHocTH 3a (MHaHCHpambe CTe4ajHOT MOCTYIKA
y CHTYalljH KaJa CTeyajHa Maca 3a TO HUje JOBOJbHA.

Kmbyune pujeun: HenoBossHOCT MMOBMHE cTedajHOT mykHHKa; Hes-
HaTHa HMMOBHHA; TPOIIKOBU CTEYajHOr MOCTYIIKA;
[npeBu cTeuaja.
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Hcempasicusau npunpasnux Munena Momyunos
HNuctutyT 3a ynopeano npaso, beorpan

YIOBOP O CE®Y - IIPOBJIEM U 3HAYAJ OAPEBEIHA
ITPABHE IPUPOJIE

Onpeheme TmpaBHE TPUPOIAE YroBopa OO BEIUKOT je
TEOPHJCKOT, aJld M MPAKTUIHOT 3Hayaja. Y CUTyalHju Kaaa oapeheHo
MUTakbe y Be3W Cca KOHKPETHUM YIrOBOpPOM HHje moceOHO ypeheHo
NpaBWKMa TOT YrOBOpa, IpOHANAXEHe MEpOJaBHUX IIPOIHca
MPETIIOCTaBJba YTBphHBamke HEroBe NpaBHe npupone. JIok, ca jemHe
ctpane, oapeheme npaBHE NPHUPOJE YroBOpa Y IPaBHOj TEOPHjU U
npakcu OOMYHO HE M3a3WMBa HApOYUTE IMeMe, JIOTIe, ca JIpyre
CTpaHe, y NODIENy IIOjeIWHHX YTOBOpa NHTAIE IPaBHE IPUPOIC
MoCTaje MpenaMeT BeMKUX Jauckycrja. Kana je ped o yroBopy o cedy,
y YIOpPEIHONPABHO] TEOPUjU HE TOCTOjU jEAMHCTBEH OATOBOp Ha
MUTamke Y YeMy Ce€ CacTOju HheroBa mpasHa npupona. Takohe, mpaBHO
ypeheme oBOr yropopa je y BehWMHM TIpaBHUX CHCTeMa
pyauMeHTapHo. MMajyhu y To y Buay, onapeheme mpaBHE NpHpoAE
yroBopa o cedy mocraje HapouuTo 3Ha4yajHo. [IpenmeT oBor pana je
aHaJim3a yroBopa o cedy y IMOKyIIajy yTBphHBama HEroBe MpaBHE
MPUpPOJIE, Y3 YKa3HBAaE HA 3HAUQj, aJIU U IIpodneMe meHor oapehema,
T€ Ha Pa3IMYUTOCT y CXBaTamkbuMa IMpaBHE TEOPHje U Mpakce Kaja je
ped O OBOM MHTamy. Y pagy je IOKYIIaHO Ja ce, METOIOM
ynopehuBama yroBopa o cedy ca MojeAMHAM yropopuma rpahanckor
npaBa, YTBPAM ca KOjUM OJl THX YroBOpa yroBop o cedy maesiu
HajBHUIIIEC KapaKTEPUCTHKA, TC MPaBHJia KOT YrOBOpa Cy HajIoja00HH]ja
3a CXOHY NPUMEHY Ha HeypeljeHa muTama yroBopa o cedy. Apyrum
peurMa, y3 yBakaBame UHMIbEHHIIE Ja YroBOp O cedy MMa BEIMKU
Opoj ocoOMHAa TO KOjEMa ce pasjiuKyje Of IpPYrHX YroBopa,
MOKYIIAHO je Ja ce, YIIOPEIHHNM METOIOM, YTBPAU Koja OW mpaBuia
rpahaHcKor mpaBa JIOTHYKH OWjia HajaJleKBaTHHUja 3a CXOAHY MPUMEHY
Ha yroBop o cedy. Ha Taj HauwH, onpeheme npaBHe mpupoze yroBopa
o cedy pmoOmja TmomjeqHAK TEOPHjCKM U TIPaKTHYaH 3HaUaj,
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pemraBajyhu Beliiku Opoj MPaKTUYHUX TMpoOJieMa, a HUCTOBPEMEHO
ciryxehu JajbeM pa3Bojy IpaBHE MUCITH.

Kibyune peun: Yroeop o cedy; Ced; [IpaBHa mpupoma; 3akym;
OcrtaBa; Sui generis yroBop.

SAFE DEPOSIT BOX CONTRACT - PROBLEM AND
IMPORTANCE OF DETERMINING ITS LEGAL NATURE

The legal nature of the contract is of great theoretical and practical
importance. When a particular contract issue is not specifically
regulated by the rules of that contract, finding measurable regulations
assumes determining its legal nature. Generally, the determination of
the legal nature of contracts does not cause particular dilemmas in
legal theory and practice. However, there are some contracts with the
disputed legal nature. When it comes to the safe deposit box contract,
there is no single answer to the question what its legal nature consists
of. Also the regulation of this contract in the most legal systems is
rudimentary. Bearing that in mind, the legal nature of the safe deposit
box contract becomes especially significant. The topic of this article
is the analysis of the safe deposit box contract in an attempt to
determine its legal nature, pointing out the importance but also the
problems of determining it. Through the method of comparing the
safe deposit box contract to some similar contracts, it was attempted
to determine which of those contracts shares the most characteristics
with the safe deposit box contract. Also, with respecting the fact that
the safe contract has a large number of specific characteristic it was
attempted to determine which rules would logically be the most
appropriate for the application to the safe deposit box contract. In this
way, the determination of the legal nature of the safe deposit box
contract gains equal theoretical and practical significance, solving a
number of practical problems and also serving for further legal
thought development.

Key words: Safe deposit box contract; Safe deposit box; Legal

Nature; Lease agreement; Deposit; Sui generis contract.
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YAK/UDC 343.144

Ipog. op Bojucnas Byphuh, pedosnu npogecop y nenzuju
[IpaBau axynrer YauBepsurera y Humry

TYMAYEILE IPABHE IIPUPOJE CIIOPA3YMA O
INPU3HABY KPUBUYHOI IEJIA

VY cprckoj KpUBHYHOIPOLIECHO] JIUTEpaTypud CKOpo Aa
HEMa aHAINTUYKHX JePUHHIM]ja [0jMa CIIOpasyMa O TPU3HAKY
KPHBUYHOT JIeJia, MaKo Cy OnIe Mo)KeJbHE HaKOH TPAaHCIUIaHTAIl]e
yCTaHOBE HUCIIPETOBAPAHOT MPH3HAKA KPUBHILIE OKPUBJBEHOT (plea
bargaining) W3 aMepUYKOr NMPABHOT CHUCTEMA y HAIlll KPUBUYHU
nmocrynak. CIIeICTBEHO, H30CTalla je W paclpaBa O HEroBoj
MpaBHOj pupou. Mak, oy yTuiajeM aMepidKke mpaBHE TEOPH]je
W 3aTO INTO CIIOpa3yM HacTaje carjlaCHUM H3jaBama CTpaHaka,
Hajsehm  Opoj ayropa cmarpa, Hajuemhe 0e3 HaydHe
eKCIUTMKAIHje, /1a je CIopa3yM O MpHU3HambY KPHUBUYHOT JieNa IO
CBO0j0j mpupoau rpahanckonpaBHu yroBop!

[lpaBHy mnpupoay CcTpaHaykor cropasyma ojapelyjy
ErOBE eCCHIMjalHe OJUIMKE: KaKo HacTaje, INTa je HpeaMer
CIIOpa3yMeBama, HEroBa cBpxa M MmpaBHO JigjcTBo. Cropazym o
MNpU3HaBky KPUBHUYHOT A€jIa MOXE HaCTaTh CaMO Yy KPUBUYHOM
MOCTYIIKY, U TO TPOIECHHM pajJkhaMa CTpaHaka — CarJIACHUM
n3jaBaMa jaBHOT TYXXKHOLIA U OKPHBJEEHOT. [ TaBHU NpeaMeT OBOT
criopa3yma je TMpHU3Hamke OKPHUBJHEHOT M CarjlaCHOCT CTpaHaka o
0naxo] KpUBHYHOj caHKuWju. CTpaHKe 3aKibydyjy CHOpasyM c
[IJBEM JIa TIOKpEHY ynpomheHn KpUBUYHU TOCTYyINaK y Kome he
Cyl KpHBHYHY CTBAap NpECyIWTH 0e3 oJpxKaBama TIJIABHOT
nperpeca. 3akibydeHu criopazym uma UCKJbYYHBO
MPOLIECHONIPAaBHA [I€jCTBA — MPU3HAKE OKPUBJHEHOT j€ JIOKa3HO
CpPE/CTBO, a CIopa3yM y IEJIMHU MPe/CTaBlha MPOIECHO CPEJICTBO
KOjUM ce WHUIIMPA jeTHa yIpolnfieHa poiiecHa GopMa 1 OCHOB je
3a npecyheme 6e3 rIaBHOT npeTpeca Koju Besyje cya. CropasyMm o
NpU3HaBy KpUBHYHOI Jena ypeheH je u mpumaga obiactu
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KPUBUYHOT IIPOLECHOT TIpaBa a CBE IHETOBE OHWTHE OJUIHKE CY
KPUBUYHOMNPOILIECHOT KapakTepa, Ma cTrora Tpeba TyMauuTH 1a
MpeacTaB/ba YCTaHOBY KPUBUYHOIIPOLIECHE PaBHE MPUPOJIE.
Bynyhu na macraje carimacHuM M3jaBaMa jaBHOT TY)KHOIA
U OKPHBJHEHOT, CYIMITHHCKH j€ ped O CIopa3syMy, ajih je€ TO
HEIOBOJHHO YIOPHILTE 32 TyMaueme Jia je cropa3yM O MpU3HAjy
KPUBUYHOT JieJa TI0 CBOjOj MPaBHOj MPUPOAH 2pahaHCKONPpAsHU
yeo6op  yT€MEJbeH Ha  NPUHLUIYy  AyTOHOMHjE  BOJBE:
KPUBHYHOMPOLIECHUM paamama ce HE 3aKJbY4Y]y
(rpahaHcKO)paBHM  TIOCIOBH;  3aKJbYUYCHEM  CTpPaHAYKOT
criopasyma y KpUBHYHOM ITOCTYIIKY, HE HacTaje rpaljanckonpaBHH
OJHOC W3 KOjer OM CTpaHKe LPMWiIe MpaBO Ha KOHIEMHATOPHY
Ty>KOy TMPOTHB CYIPOTHE CTpPaHKE 300T HEHCIyHEHmha Mpey3eTe
obaBe3e; W Ha Kpajy, CHopa3yM HE NPOW3BOAU HEMOCPEIHO
MPaBHO JIgjCTBO y TPABHOM IIOPETKY, IITO j€ OJUTHMKA CBaKOT
MpaBHOTI TOCia, Beh MOCpeaHOo, MyTeM INpecylne KOjy H3pude
KPpUBUYHHM CyA. 3aro IITO je& OBaj CIOpa3yM yCTaHOBa
KPUBUYHOIIPOLIECHE TpHUpoAe a He TpaljaHCKONpaBHU YTrOBOD,
MOJKE C€ TYMAUMUTH Ja MPEICTaBJba CIIOPA3YM Sui generis.
Kibyune peunm: KpuBumunu mnoctynak; CTpaHauku CHOpasyM;
[TpaBHa npupoxa; ['pahanckonpaBHu yroBop.
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VJIK/UDC 343.61

Axaodemux npogh. op Muoopae H. Cumosuh

noTnpezcjeHuK Y craBHOT cyaa bocHe n Xepuerosune, peJOBHU
ynaH Akajgemuje Hayka u ymjeTHocTH bocHe m Xepuerosune,
mpotecop emeputyc, pemoBHH mpodecop IlpaBHOr dakynrera
VYuusepsurera y buxahy

KOPUCTOJ/bYBJ/BE KAO KBAJIM®UKATOPHA
OKOJIHOCT KPUBUYHOTI" JJEJIA TEHIKO YBUCTBO

Mely KpUBHYHHM [jelMa KOjUMa Ce TpyXa 3allThuTa
HAj3HAYajHUjUM JbYJACKUM (M JAPYIITBEHUM) BPHjEJHOCTHMA
moceOHO ce W3IBajajy KpuUBMYHA Jjena youctBa. To cy
NPOTUBIIPABHA JIMIIABaKka JKMBOTA APYror JHMIA, 3a Koje Cy
mponucaHe paszanunte kasHe. Hajrexxu obmuum yOucTBa — mon
HAa3MBOM TEIIKO (KBaJIU(UKOBAHO) YOUCTBO 3a KOje Cy MPOIUCaHEe
Ha3jTe)KEe Ka3HEe KOje YOIIITEe I[03Haje HAI[MOHAIHO KPUBUYHO
3aKOHO/AaBCTBO — IIOCTOj€ aKO j€ TPOTHBIPABHO YMHIILJbAjHO
JUIECHE KUBOTA JAPYTOT JIMIA W3BPIIEHO MOJ| KBaTH()UKATOPHUM
okomHOcTUMa. Mel)y OBHM OKOJHOCTMMA jaBJbajy ce: Ha4yMH
U3BpLICHA Jjena, NoOyne YYMHHOLA, OOUM IPOY3POKOBAHE
MOCJbEIIUIIE, CBOJCTBO YYHMHHMOIA Jjella WJIU CBOJCTBO JKPTBE.
I[lpema mnoOymama y4MHHOIIA KOje YOHMCTBO 4YHHE TEKHUM,
KB ()UKOBAaHUM KPUBUYHHUM JjernoM  jaBJeajy ce:
KOPHUCTOJbYOJbE, OCBeTa, HUCKEe moOyme u ci. KopuctosbyOsse,
KOje je WHaue dYecTa OKOJHOCT H3BpIICHA KOJ HMOBHUHCKUX
KPHBUYHUX JIjeJia, MOKE C€ jaBUTH M KOJ IMOBpEIE KHUBOTA (HIIH
npaBa Ha XXHMBOT). Y 4IAHKY CE€ OCBje€TJbaBa KOPHCTOJbYOJbE Kao
BpcTa moOyJe YYMHHOIIA KOjU KBaJU(pHUKYje MPOTHBIPABHO
JHMIICHE KUBOTA, U TO Y TEOPHjCKOM M IPAKTUYHOM CMUCITY.
Kipyune pujeun: Kpusnuno gjeno; YOucrso; Jlumeme xnuBoTa;

[Tob6yne; Kopuctosbyone.
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SELF-INTEREST AS A QUALIFYING CIRCUMSTANCE
OF THE CRIMINAL OFFENSE OF AGGRAVATED
MURDER

Criminal offenses of murded stand out among the criminal
offenses that provide protection to the most important human (and
social) values. These are illegal deprivations of another person's
life, for which different punishments are prescribed. The most
serious forms of murder - under the name of aggravated
(qualified) murder, for which the most severe punishments known
in the national criminal legislation are prescribed - exist if the
unlawful premeditated deprivation of another person’s life was
committed under qualifying circumstances. These circumstances
include the way the offense was committed, motives of the
perpetrator, the extent of the consequences, the capacity of the
perpetrator or the capacity of the victim. According to the motives
of the perpetrator, which make the murder more aggravated,
qualified criminal offense, there are self-interest, revenge, basic
instincts, etc. Self-interest, which is otherwise a common
circumstance in the execution of property crimes, can also occur
in cases of violating the life (or the right to life). The paper
enlightens self-interest as a type of motivation of the perpetrator
that qualifies the unlawful deprivation of life, both in theoretical
and practical sense.

Key words: Criminal offense; Murder; Deprivation of life;
Motivation; Self-interest.
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Ilpog. Ocn Auna Manmaposa
WNuctutyr ¢dunocopun u comumonorun bomrapckoit akameMuu
HayK

INPABOCO3HAHUE CTYJAEHTOB B BOJI'APUN

B JIOKJIa/ie MPEICTaBICHO SMIMPUYECKOE
COIIMOJIOTHYECKOE HWCCIEeOBAaHUE TIPAaBOCO3HAHUS CTYACHTOB,
KOTOpOE€ ellle TMPOIOIDKACTCS B YHHBEPCHUTETaX TpPEX TOPOIIOB
Bonrapuu — B Codun, [TnoBause u Pyce.

Teopernueckass Mojenb WCCIEAOBAaHUS OCHOBaHAa Ha
MMOHMMAaHWU  TPAaBOCO3HAHMA KAaK  €IWHCTBA  HECKOJBKUX
KOMIIOHCHTOB - KOIHUTUBHOTIO, IICUXOJIOTHYECKOI'O u
nestenbHOocTHOr0. Ha ocHOBe »TOH Mojenu Oblla HOCTpOEHA
aHKeTa, coOupatomas WHPOPMAIUI0 00 OCBEJOMIIEHHOCTH O
COJIep>KaHUHM OCHOBHEIX MTPABOBBIX HOPM, 00 OTHOIIIEHNH K 3aKOHY
1 OTHOLICHUU K CO6JHOI[CHI/IIO IMpaBOBbLIX HOPM, COOTBECTCTBECHHO
OIIEHKaX WX HApyIIEHUS B OMNpPEIEIIEHHBIX OOCTOATEIhCTBAX.
BrxurrodeHsl  KOHTPOJBHBIE BOMPOCHI, JAIONIHE BO3MOXHOCTh
aJCKBaTHOH OICHKM (DaKTUYECKMX 3HAHMW mpaBa. Tarke
cobupaercss W aHaTU3Upyercss UHPOpMaIus 00 HUCIOIb3yeMbIX
WMCTOYHUKAX TIPaBOBOW WHGopMaImu, ¢GakTopax, BIUSIONUX Ha
MPaBOCO3HAHHE JIMYHOCTH, MOTHBAX COOJIIOJICHUSI 3aKOHOB, POJIU
pa3MYHBIX  COLHUAIBHBIX  CYOBEKTOB B  (OPMHUPOBAHHU
YBOXHUTEIHHOTO OTHOIICHWS K 3aKOHY W OTHOIICHHS K €ro
COOJTFOJICHUIO U JIp.

CoOpannast oOmias uHpOpMaIUsi O PECIOHACHTaX
MO3BOJISIET BBIABUTH  KIFOYEBBIE (DAKTOPBI, BIHSIOIIAE Ha
(hopMupoOBaHUE U COIEPIKAHUE TPABOCO3HAHUS.

Kuarwuessle caoBa: IIpaso; [IpaBoco3nanue; OcBe1OMICHHOCTD O
3akoHax; OTHOIIEHNE K TpaBy; MOTHUBEI c00-
JIIOJICHUSI 3aKOHOB.
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UDC/YIK 343.8-053.6
Ipog. op Braoumup B. Bexosuhi
[IpaBuu daxynrer YHuBep3urera y [Ipumtian
ca npuBpeMeHnM cenumteM y KocoBckoj Murposuiu

OCHOBHA OBEJIEXKJA U MOJAJIMTETHU N3BPHIEA
CUCTEMA KPUBUYHUX CAHKIIUJA ITPEMA
MAJIOJIETHUIIUM A

VBaxkaBajyhu norpeOy 3a HOBOM M e(UKAaCHHjOM CTpaTErujoM
JPYWITBEHOT M JIPXKaBHOT aHTa)XOBamba U PearoBama Ha KPUMHHAIHO
MOHAIIak¢ MAJIOJIETHHUKA, CPIICKH 3akoHomaBarl je 2005. roguHe HOHEO
3akOH 0  MaJOJNCTHHM  YYHHHOLMMAa  KPHBHYHHX Jella U
KPUBUYHOIIPABHO] 3aIUTHTH MAJOJETHUX JIMLA, KOJUM C€ y HOTIYHOCTH
perynunie HBHXOB KPUBHYHOIPABHU IIOJIOKAj. 3aKOH IPEACTaBIba
palMKalaH 3a0KpeT y OJHOCY Ha paHHja pellema — I0Ja3H O Heje
pECTOpaTHBHE IMPAaBIEC M JOCICIHO j€ Pa3BHja; MPAaTH HOBE TCHICIHjC Y
HaylM MaJOJISTHUYKOT KpUBUYHOT TpaBa; mnpensuha moryhHoct
,,CKpeTama“* KpUBUYHOI MOCTYIIKA U, 110 MPBH MYT, IPUMEHY BaCIIUTHUX
Hajiora Kao aJITCpHAaTUBHUX ME€pa, MHCHUCTHUpA Ha CTULABLY HOCG6HI/IX
3Haka W CTPYYHOM YycaBplllaBaly CBUX cy0Ojekata cucrema
MaJoJleTHHYKOr mpaBocyha. HberoBy moceGHYy BpeqHOCT MpencTaBba
HOBOYCTaHOBJbEHH CHCTEM KPHBUYHHX CaHKIIHja npema
MaJloJISTHULMA, Y IOTIYHOCTH ycKialjeH ca MeljyHapoaHUM HopMama U
CTaHIapIyMa U3 OBe 00JIACTH, Callp)KAaHUM Y TOKYMEHTHMA YjeqHIbEHIX
Haluja ¥ oxaroeapajylimm mpenopykama Komurera munmcrapa Caera
Espone. T'oroBo 17 romuHa mpuUMEHE 3aKOHA Yy HW3BOPHOM OOJIUKY je
JIOBOJbAH BPEMEHCKH OKBHP Jla Y paly JAeTaJbHO aHAU3MpaMo CUCTEM
KPMBHYHHUX CaHKIIMja KOje HOpMHpa, YKaOKeMO Ha J1o0pa peuiema, ajiu 1
Ha OHa KOje ce MOTy yHalpeIuTH, Kao U Hajuelihe mpobieMe youeHe
MIPUINKOM HH-MXOBOT H3BpIIEHA, YHje IMPHCYCTBO OTEKaBa YCHEUIHY
KOHTPOJTy KpUMHHAJIUTETA [IPUIIAJHAKA OBE CTAPOCHE TPYIIE.

Kibyune peun: Manonernunm; CucTeM KpUBHYHHX CaHKIHMja; Mo-

JATUTETH U3BpIIICHAa; 3aBOJICKe BacluTHE Mepe; KazHa
MaJIOJIETHUYKOT 3aTBOPA.
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YAK/UDC 343.15
343.211.3:343.121

Full Professor Sasa Knezevi¢, PhD
Faculty of Law, University of Ni§

PROHIBITION OF REFORMATIO IN PEIUS

By filing recourses, the accused initiates reconsideration
of the factual and legal foundations of the judgment. The outcome
of the proceeding initiated by recourse may only be the decision
which is more favorable for the accused. In order to enable the
accused to appeal against judgments uninterruptedly, it is
necessary to prevent the detriment of this party to criminal
proceeding’s status in the course of appellate proceedings.
Therefore, it is necessary to stimulate the accused to use recourses
by the means of statutory provisions, and hence, create more
favorable environment for the realization of procedural equality of
the parties to criminal proceedings.

The institute of prohibition of reformatio in peius (the
prohibition of alteration to worse) represents the procedural
concession to the accused, which improves procedural position of
this party in the recourse proceedings. The accused may challenge
court judgments freely, without fear that filing recourse would
turn against him. Through that, the ratio legis of this institute is
being reflected.

Key words: Defendant; Appeal; Appellate proceedings;
Prohibition of reformatio in peius.
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YIK/UDC 351.746(497.11)

Ipogh. op )Kemwko Hukau
KpuMuHaNUCTHYKO MOJUITH]CKH YHUBEp3uTeT, beorpax, Cpouja

bpanko Jlewmanun, majop nonuyuje
MYVTII Penry6mmmke Cp6uje, Aupexmnuja noxunuje, [1Y Kpamero,Cpouja

I'EHE3A U PA3BOJ ITIPABA IIPUBATHE BE3BEJHOCTHU
Y PEIIYBJINIU CPEJA

[MpuBatHa 6e30eqHOCT Kao MOACUCTEM CHCTeMa 0e30eTHOCTH
uMa Jyry TpaaulMjy Ha MpocTOpHMa HeKajallme JyrocnaBuje H
Penyonuke CpOuje. Y nuramy je 00JacT Koja je HacTaia ycien morpede
3ajeHMIlC, MPUBPEIHUX cy0Ojekara W TMOjeAMHAna 3a JIOJaTHHM
obmnmmma o6e3deherma. Kao objekt 3amTuTe 1mMojaBibyjy ce mpe cBera
JKABOT M TEJO JIMIA, MMOBHHA U IIOCIOBamC MPHUBPEIHHX CyOjekaTta.
HajpasBujernju oOnuny 1 BUAOBHU NMpHUBAaTHE 0€30€THOCTH Cy IPUBATHO
00e30eheme 1 AeTeKTUBCKA ACMATHOCT KOJH MMAajy aJeKBaTHO MECTO y
pa3BujeHnM 3emibama. Y PemyOmumm CpOuju mpuBaTtHa 0e30€THOCT je
Ouna y npaBHoM interegnumu ox 1993 no 2013 roauHe, HAKOH Yera cy
yCBOjeHH 3aKOH O NpUBaTHOM o0e30elhery M 3aKOH O JETEKTHUBCKO]
JIeTTATHOCTH Kao KPOBHM MaTUYHH IIPOINUCH y 0BOj Marepuju. KacHuje cy
YCBOJEHHM TIOJ3aKOHCKHA aKTH 3a FHbHXOBY HMILUIEMEHTAIU]y KOjU Cce
OHOCE Ha: eIyKalMjy KaJpoBa, HAYMH BpIIEHA I0CIOBAa TEXHUYKE
3alITUTe M KOpUIIlielhe TEXHWYKHX CpeACTaBa, HAa4YMH INPHMEHE
oBnamhema, yHQopMama U JISTUTUMAIIjaMa cITyxOeHuKa o0e30ehema n
JIETEKTHBA, IPOCTOPHO-TEXHUYKUM YCIIOBUMA 33 00aBJbake JETCKTHBCKE
JenaTHOCTH. Ha Taj HayuH je KOHCTUTYyHWcaHO IIpaBo mpuBaTHE
6e30eHOCTH Kao 00JacT Koja je y pa3Bojy koa y Cpouju. Y pedepaty je
JIaT OCBPT Ha HajBaXKHUja peIlCha U3 JIETHCIATUBHOT OKBUpa [IpuBaTHE
6e30emnoctn y CpOmju, MOK Cy Yy 3aKJbY4Ky JAaTH Hpemio3n de lege
ferenda 3a yHanpeljeme MpaBHOI OKBHpa M Pa3BoOj A0Ope Ipakce o
yriiesy Ha pa3BHjeHe 3eMIbe.
Kmbyune peun: besdemnoct; IlpuBatHa 6e30emnoct; IIpmBatHO

obe3oeheme; lerexkTurcka nematHocT; Cpbuja u EY.
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GENESIS AND DEVELOPMENT OF PRIVATE SECURITY
LAW IN THE REPUBLIC OF SERBIA

Private security as a subsystem of the security system has a
long tradition in the former Yugoslavia and the Republic of Serbia.
This is an area that arose as a result of the need of the community,
business entities and individuals for additional forms of security. The
object of protection is primarily the life and body of a person, the
property and business operations of economic entities. The most
developed forms and types of private security are private security and
detective work, which have an adequate place in developed countries.
In the Republic of Serbia, private security was in a legal hiatus from
1993 to 2013, after which the Law on Private Security and the Law
on Detective Activities were adopted as the umbrella legal
regulations in this matter. Later, by-laws were adopted for their
implementation, which relate to: staff training, the way of carrying
out technical protection work and the use of technical means, the way
of applying authority, uniforms and credentials of security officers
and detectives, spatial and technical conditions for performing
detective work. In this way, the Law of Private Security was
constituted as an area that is under redevelopment in Serbia. The
report gives an overview of the most important solutions from the
legislative framework of Private Security in Serbia, while in the
conclusion, the de lege ferenda proposals for improving the legal
framework and developing good practice based on developed
countries are given.

Key words: Security; Private security; Detective work; Serbia and
the EU.
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Ipog. Op bpanucnae P. Pucmusojesuli
Acucmenm ca dokmopamom Op Hean J]. Munuh
[Ipaau axynrer YauBepsureta y HoBom Camy

YTBPBUBAIE YUIBEHNYHOI CTABBA Y
MPEKPINAJHOM ITOCTYIIKY®

3a cBe TpekpIIaje 3a Koje Ce€ TIOAHOCH 3aXTeB 3a
MOKPETamhe MPEKPIIajHOT TTOCTYIKa MPEKPIIajHH TTOCTYMaK BOIH
cyna. Takohe, ako ce MOBOAOM H3AATOT MPEKPIIAJHOT Hajora
MOKpEHe TpPEeKpIIajHH TOCTyNaK mera, Takohe, Boam cyd. Y
PerryOnmmmm  CpOmju TIpekpIajHi MOCTYNaK y MPBOM CTEIEeHY
BOJIM MPEKPILAJHU cyl a y ApyroM lIpekpinajHu anenanuoHu Cy/.
Peu je o cymoBuma moceOHE HAJICKHOCTH. 3aXTEB 32 MOKPETamhe
MPEKPIIajHOT MOCTYNKA Kao W MPEKPIIAjHA HaJOT MOBOJOM KOTa
je TIOOHeT 3axTeB 3a CYACKO OJUIyYHBam-e, MNpoja3e CYACKY
KOHTPOJY. YKOJIMKO je ,,3aXTeB* OCHOBAaH CYJ| JIOHOCH PEUICHE O
MOKpeTamy MpeKpmajHor noctynka. OJ Taja MoYnme Ja ce BOJIU
NPEKpIIajHH TOCTYyNMaK. Y MPEKpIIajHOM MOCTYIKY OKPUBJHEHH
r“Ma mpasa u obaBe3e. Y 3aKOHY O MPEKpIajuMa Ce U3PHUUTO HE
MPONHCYje J1a je Cy[a Iy)KaH Ja YTBPAH HCTHHY y MPEKPIIajHOM
noctynky. Ca apyre crpaHe, Ha HEKOJIMKO MECTO y 3aKOHy O
NpeKpIIajuMa ce eKCIUTMIUTHO MPOIUCY]Y pellemha Koja TOBOpe y
MPWIOT YHI-CHHIM Ja je cyll y o0aBe3d Ja YTBPAH ,,HCTUHY y
NPEKpIIajHOM MOCTYNKYy. Tako ce Ha NpUMep MpOINuUcyje Ia CyA
MOXE€ M3BECTH [OMYyHCKE JOKa3e aKo OIEHH Jia Cy W3BEICHH
JIOKa3W MTPOTHBPEYHH MJIM HEjaCHU U JIa je TO HEOIXOJIHO J1a Ou ce
MmpeaMeT J0Ka3uBama CBECTPAHO pacmpaBuo. [Ipecynma ce Moxke
mobujatn  300T TOTPENIHO WM  HEMOTIYHO  yTBpheHor

® Paj je nanucan y oxsupy Ilpojexta ,,Cy36ujame NpUBpEHOr KpUMUHANA y PeryGiuiu
CpOuju — crame U nepcrekTue™, Koju ¢puHancupa [TokpajuHCKH ceKpeTapujar 3a BUCOKO
00pa3oBame 1 HAyYHOHCTPAKUBAUKY JCIATHOCT.
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YHBCHUYHOT cTama. llperpec ce oapelyje kama cyx omenn na je
TO MOTPeOHO paAM NPaBUIHOT M TOTIYHOr yTBphHuBama
YHIEHUYHOT CTamka. KaJ OKpUBJBEHU 3aBpIIM HMCKa3, MocTaBuhe
My Cce MTUTame YKOJIHNKO je TOTPeOHO Ja ce TOMyHe Mpa3HuHE WK
OTKJIOHE TIPOTHBPEYHOCTH M HEjacCHONE y HErOBOM H3JIaramy.
Jlonasu ce 10 peliema 1a je ¢y y 00aBes3H Ja YNHEHUYHO CTambe
y TPEKpPLIajHOM IOCTYNKY IMPABWIIHO M TIOTIYHO YTBPAM, IITO
BOJM Ka 3aKJBYUKY 1 je y 00aBe3u /1a yTBPAHU ,,AICTHHY .

Kibyune peum: 3akoH o mpekpmajuma; [Ipekpmiajau cynm;

[pekpiuaj; Mcruna.
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VK/UDII 343.53:336.745.5
IIpog. op Ypow [lena
Buwu acucmenm Jbybana Crnaouh, ma
[IpaBam akynreT YHuBep3urera y Mcrounom CapajeBy

KPUBUYHOIIPABHU ACIIEKTH ®AJICUOUKOBABA U
3JIOYHIOTPEBE IVIATHUX KAPTHUILIA

Kpusnuno mjeno dancudukoBama KpEAUTHHX KapTHIA U
KapTHIa 3a 0e3roTOBHHCKO Tuiahame Iyro je, y HalleM KPUBHYHOM
3aKOHOAABCTBY, OMJIO CBPCTaHO y TPYIy KPUBHYHHX [Ijesia TIPOTHB
MmpUBpee W IUIATHOT mpomerta. JloHomemeM HOBOr KpuBHYHOT
3akoHUKa PemyOimke Cpricke, 0BO KPHBHUYHO JIjell0 Hala3ud ce y
IpyIy KPUBUYHHUX JjeNia MPOTHB MpaBHOT caoOpahaja ma he ce y pamy
OBO JIjeJi0 W ONWCAaTh y OKBHPY CBOT HOBOI' KPHUBHYHOIIPABHOT
MOJIOKaja.

['pynHYU 3aIITUTHA 00jeKT KPUBUYHHX JIjeJIa IPOTHUB IIPABHOT
caoOpahaja je mpaBHHM caoOpahaj Koju ce peanmsyje ymorpedbom
WCIpaBa Ha OCHOBY KOjUX HACTajy, YKHIAjy C€ WIU Cce MHjemajy
onpelheHn mpaBHU OJHOCH, a CaMe Te MCIIPaBe MOTY J1a TIOCIyXKe Kao
JIOKa3 32 IIOCTOjarke IPABHO PEIEBAaHTHUX YNEH-CHUIIA.

VY pany he Outu gat neTasbaH MpHUKa3 M aHATU3a HEKOJHKO
KPUBUYHHUX JIjeNa Koja ce 0JIHOCE Ha (aCH(UKOBAE U 37I0YTIOTPEOyY
IUTATHUX KapTHIa, a To cy: PancudrkoBame KPEIUTHUX KapTUIA U
KapTuia Oe3rotoBuUHCKOr Iumahama; M3gaBame uYeka W cpejcTaBa
6esroToBuHCKOr Tutahama 0e3 mokpuha; Hemo3BosbeHO OaBIbeme
0aHKapCKOM, MUKPOKPEJIUTHOM W IITECAHOKPETUTHOM JIjeIaTHOIINY |
[paBbeme, HabaBbamke W JaBamkbe JAPYrOM  CpeiaTaBa  3a
tdancuduroBame.

Nmajyhu y BHOy 4YHmbeHHIY Ja je ¢alcuUuKoBame |
3moynorpeba IJIATHUX KapTHIIAa PEJaTHBHO HOB TIOjaBHU OOJHK
KpUMHUHAITUTETa KOjH ce Ocliamha Ha MPUMjEHY pauyyHapCKUX CUCTEMa,
y pany he OWTH aHanMM3MpaHa W MOjeIUHA KPUBUYHA JjeNla U3 TpyIe
KPUBHYHHX JIjeJia MPOTHUB 0e30jeTHOCTH padyHAPCKHUX [MOJaTaKa.
Kibyune pujeunm: IlpaBm caoOpahaj; Ilmatam mpomer; Pancu-

¢ukoBame; [lmarHa kaprtuna; be3roToBHHCKO
wrahame.
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Ilpogh. op Jlapxo Jumoscku
[IpaBau axynrer YauBepsuteta y Humry,
[IpaBocynHU UCTpa)KUBAYKH IIEHTAP

MOI'YRHOCTHU IPUMEHE PECTOPATUBHE IIPAB/IE
HA TPTOBHUHY JbYJINMA

AyTop Ha HOYETKYy palla UCTHYE [1a je TProBHHA JbyIUMa
WMaHEHTHa CBHM JpYyIUTBEHWM emnoxama. Kako moctojehn
KOHIICTIT peTpUOyTHUBHE MpaBJie OTEIOTBOPEH Y KPUBUYHOM IIPaBY
(ue) maje ogroBapajyhe pesynrare, HEOIIXOAHO j€ Aa Ce Pa3MOTPH
MOTYhHOCT TIpEMEHE KOHIIETITa PECTOpPAaTHBHE MpaBlae y OopOu
NpPOTHB TProBHHE JhyauMa. HakoH mojmMoBHOr onpehema
pecTopaTHBHA IpaBle, ayToOp MCTHYE MOCTOjale JBa Mojela
pecTopaTHBHE INpaBle — IUBEP3UOHUM M Tepaneyrcku. Iloceban
neo je mocBeheH MpeacTaB/bamby pe3yiTaTa KPHUMHUHHIOMIKHX
HUCTpaXHBamba O MOryhHOCTHMa MpPUMEHE PEeCcTOpPaTUBHE IMpaBle
Ha TProOBHHY JbynuMa. AYyTOp je y HapeJHUM JAeJOBHUMa pala
MpeacTaBuo MOryhHOCTH MpHUMEHE OUBEP3UOHOr U TEPareyTCKor
MoOJIeJla PEeCTOpaTUBHE IPABJEC CXOMHO 3aKOHCKMM pelIehUMa Y
PenyOnumm CpOuju. Y 3akibyuky je HarjameHa mnorpeda na
NpakTU4apu caryiefajy MoOryNHOCTH TNpUMEHE pecTOpaTHBHE
mpaBJe Ha TPrOBUHY JbyJMMa Kako OM ce TmoceOHa Maxma
MoCBETHIIA MOTpedama KpTaBa TProBUHE.

Kibyune peun: TproBuna jpynuma; Pecroparusna IlpaBna; du-
Bep3noHu MoJier; Tepaneyrcku mojer; Pemyomika
Cpowuja.

162



VIIK/UDC 343.341(497.6)

Ilpogh. op Bnaoumup M. Cumosuh

tyxunan Tyxunamrsa buX,

QaxynTeT 3a 6e30jenHOCT U 3amITUTY HezaBucHOT yHUBEp3UTETa y
Bamoj Jlymu

TEPOPU3AM Y KPUBUYHOM IIPABY:
MEBYHAPOJHU CTAHIJAPAU U ITPABO BOCHE U
XEPUHEI'OBUHE

Tepopuzam je BUIIETUMEH3NOHAIAH APYIITBEHH (DeHOMEH
U 332 BEroBO pa3yMHujeBame MOTpeOaH je MYITHIUCIMILIMHApAH
mpuctynn. Ha 06a3u OpojHMX YHUBEp3IHUX W PETHOHATHUM
MeljyHapoIHUX NOKyMeHaTa, bocHa W XepleroBnHa, Kao W HH3
CaBpeMEHHUX JpXKaBa, MM03Haje KPUBUYHO JIjeJI0 TEPOPH3Ma Y BHILE
pa3nUYUTUX OOJIMKA/BUIOBA WCIOJbaBama, alk ca HICHTUYHOM
CaapKMHOM, KapaKTepUCTUKaMa, 3HadajeM, OMMCOM M HpPaBHOM
MPUPOJIOM, OJHOCHO ITUJbeM (CBpXoM). OBO je 1jerio 300r BUCOKOT
CTelleHa TEeXHHE M ONAcHOCTH 3ampujeheHo cTporuMm KasHama
3aTBOpa. MelyTum, ympaBo crora cy u OpojHE IPUIPEMHE pa/IEbe
KOje TIPEeTXO/Ie W3BpLICHY TEpopU3Ma YOIITe WIH Koje
JONIPUHOCE  HEroBUM  euKacHHjeM,  YCHjellHHjeM  HIU
KBAJINTCTHHjEM W3BpIIaBamy - Takohe mpensuhene kao
caMmocTajHa KpuBHYHA Jjena. Bonehu pauyHa o cBemMy pedeHOM,
ayTop y pany obpalyje nojam, enemente 0uha U KapaKTEPUCTHKE
KPUBHYHOT JjeJia TepopHu3Ma Yy KpUBHYHOM 3aKOHOJaBCTBY bocHe
1 XeplueroBuHe y KOHTEKCTY Mel)yHapoaHuX cranmapaa.
Kibyune pujeun: Tepopuzam; Kpusuuno njeno; Llwm; mebhy-

HapoJHu ctanjapau; bocHa u Xepieropusa.
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YAK/UDC 343.6:179.7

Ilpogh. op Escmeecnees Anexceti Cepeeesuy

KaHJIUAAT IOPUINICCKUX HAYK, 3aBSIYIOMUHN Kadeapoii yroJOBHO-
MPAaBOBBIX AWCHUIUINH IOopuaudeckoro wuHctutyra wMm. FO.IL
Hoguukoro KoctpomMckoro rocy1apcTBEHHOr0 YHUBEpCUTETA
Poccust, Koctpomckas obnacts, ropog Koctpoma

O COOTHOILIEHUM MOHSTUM DBTAHA3UA U
HNPECTYIIVIEHHE

ABTOpOM paccMaTpUBarOTCSl BONPOCHI O COOTHOIICHHH
MOHATUH 3BTaHa3usg U npectymieHue. CiloBO  3BTaHa3MUsd
MPOM30LLIO OT Ipedeckoro ciosa euthanasia — eu — xopomo +
thanatos — cMepTh, 4TO B IIEpeBO/Ie O3HAYAET XOPOIIast WK JIeTKast
CMCPTh. Ha nam B3TJIA[ 9BTaHAa3us 3TO YMBIIIJICHHOC ITPUYHNHCHHUC
CMEPTH HEU3JICUYUMO OOJIBHOMY UeIOBEKY, HH(POPMUPOBAHHOMY O
JEHCTBUTEIHHOM COCTOSHHM W TEPCIEeKTHBAX H3JICYCHUS €ro
3a00NeBaHus, COBEPIICHHOE 10 HACTOSTEIHHOW MPOCHOE caMoro
OonmpHOTO WM O  mpockde — HauiexkammM  o0pa3om
MH()OPMHUPOBAHHBIX  OJM3KMX POJCTBEHHUKOB, MEIHUIIMHCKUM
pabOTHHKOM, a TaKXKe HWHBIM, WH(QOPMHUPOBAHHBIM O
JICHCTBUTEIBHOM COCTOSHHH 3J0POBBSl HEHM3JIEYUMO OOJILHOTO
YeNoBeKa, JIIOM 110 MOTHBY COCTPaJIaHUs C IIeTbI0 M30aBICHUS
OT  HENpEeKpalaloUIMXCs, HEBBIHOCHUMBIX  (U3WYECKUX WU
MICUXUYECKUX CTPaJaHui, BBI3BIBAEMBIX OOJE3HBIO, HEM30EKHO
MPUBOIAIICH K CMEPTHY». 3/1eCh aBTOp oOpaljaeT BHUMaHUE Ha TO,
YTO HEHM3JIeYNMO OOJBHOW YeNIOBEK, Oyay4d OCBEIOMIICHHBIM O
0ecrnepCcleKTUBHOCTH JICYCHUs] MMEIOIIeHcs y Hero OoJe3Hw,
OCO3HAHHO M HACTOSITEIBHO IIPOCUT IIPUYMHUTL €MY CMEPTh C
LEeNbI0 M30aBJICHHSI OT HEMEPEHOCHMBIX CTpaiaHuidl. B To Bpems
KaK TPECTYMJICHUE — 3TO BHHOBHO COBEPIUIEHHOE OOLIECTBEHHO
OIacHoe JIesTHHE, 3aMPEIeHHOE YTOJIOBHBIM 3aKOHOM I10]] YIPO30i
HakazaHus. [IpoBens moapoOHBIA aHAIN3 TPU3HAKOB DBTAHAZUH U
NPECTYIUICHHS aBTOP NPUXOJHUT K BBIBOLY O TOM, YTO IBTAaHA3MS
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HE OTHOCHTCS K KaTeropuH OOIIECTBEHHO OMACHBIX NESHUM Tak
KaK OCYHIICCTBIISICTCSI TIO HACTOSTEIBHOW NpochOe OOIBHO W3
YyBCTBa COCTPAJaHUS M C SAMHCTBEHHOU IIETbI0 — N30aBICHHUE OT
HETIEPEHOCUMBIX OoJjiei m cTpamanuii. Yto ke KacaeTcs
HNPECTYIJIEHUSI, TO OHO COBEPIIACTCS BOIPEKH KEIAHUS
MOTEPIICBIIETO MO HU3MEHHBIM MOTHBaAM U TpecleayeT, Kak
MpaBUJIO, JINYHBIC, HEPEOKO KOpBICTHhIE Lenau. Ilo pesympraty
MPOBEACHHOIO aHAJIN3a aBTOP yKa3bIBacT Ha TO, YTO ABTAHA3US HE
SIBJISICTCS] IPECTYTICHUEM.
KuarwueBbie ciaoBa: I[IpaBo Ha xusHp, I[IpaBo Ha CMepTh;
YowmiictBo; Oranaszus;, llpectyrienue;
IIpuznaku npecrtyminenus; IIporusonpa-
BHOCTh; OOIIECTBEHHAsI OMACHOCTh; BHUHOB-
HocTh; HakaszyemocTb; YrojnoBHasi OTBETCT-
BEHHOCTh; YTOJIOBHOE 3aKOHOJIATEIbCTBO.
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THE PLACE AND ROLE OF THE CIVIL GUARD IN THE
HUNGARIAN PUBLIC SECURITY SYSTEM

Public safety is a fundamental value for the rise of the
nation. Countless international legal documents and Hungarian
laws use the term "public safety". Nevertheless, the exact content
of the concept is not contained in any lawful source. The idea of
"public safety" is usually mentioned together with the image of
"public order". Hungarian legal thought has numerous
conceptualization attempts for both concepts. Public order usually
means a state-regulated and ordered by some law (Tihanyi 2022).
The standard set of different ideas of public safety includes the
following elements: 1. social public condition; 2. characterized by
peaceful, undisturbed coexistence; 3. a state that can never be fully
achieved due to the previous ones; 4. its ever-more complete
realization is the primary condition of social life and development;
5. striving to achieve it is primarily a state responsibility, but with
the involvement of the entire society (Tihanyi 2022). The last
defined conceptual element deserves emphasis. Based on the
authorization of the Basic Law, the police bear the constitutional
responsibility for public order and public safety. The primary task
of the police is to prevent and detect crimes and protect public
safety, public order and state border order. The police alone
cannot achieve the desired state. Therefore, in addition to it, the
entire structure of the law enforcement agencies (including civil
national security services, the penitentiary organization, the law
enforcement directorate of the National Tax and Customs
Administration), a wide range of persons performing law
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enforcement duties (e.g. nature conservation guards, public area
inspectors, fisheries guards ), armed security guards also play their
part in creating public safety and protecting public order. The
combination of all these bodies forms the institutional system of
the police in Hungary. The mission of the police is to maintain the
internal order of the state, as well as public order and public
safety, to protect the members of society and its fundamental
values by preventing, averting, and interrupting illegal acts that
violate or endanger them, even by using legitimate physical force.
Accomplishing the above mission is a highly complex,
multifaceted activity that cannot be expected exclusively from the
police. Security can be created as a result of social cooperation
and collective work. In addition to the policing structure outlined
above, municipalities, private security companies, and civil self-
defence organizations also play an essential role (Christidn —
Kardos 2019). Among the latter, the Civil Guard stands out in
Hungary. In this study, we would like to provide an overview of
the development of the Civil Guard, its legal status, and its
organization. Furthermore, we would like to present the tasks in
which the Civil Guard plays its part in ensuring public safety.

Keywords: Civil guard; Police; Public security; Civil self-

organization; Private security.
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YAK/UDC 343.85:343.54/.55

Ipog.op pacana Ysoposuh
KpHUMHHAIHCTHYKO-TIONUIIM]CKH YHUBEP3UTET, beorpas

Ilpog. op Vince Vari
University of Public Service, Faculty of Law, Hungary

KPUBUYHOIIPABHU ACIHEKTH CY3BUJAIBA
HACHUJBbA Y IIOPOAOIM C IIOCEBHUM OCBPTOM HA
YBUCTBA'Y TAPTHEPCKUM OJHOCHMA -
HEPCIIEKTUBA CPBUJE

CaBpemeHe TEHJICHIIN]E KPHUBUYHOIPOIIECHUX
3aKOHOJIABCTaBa YOMINTE, YKJbYydyjyhid H KPUBUYHOMPOIECHO
3akoHOAaBcTBo CpOwmje, mpuberaBajy MOAECPHUM KOHIIENTHMA
epukacHuje Oopbe TPOTHB KPUMHUHAIUTETa, YKIbY4yjyhu
KPUBHYHO JIeJI0 HACKJba Y TIOPOAUIH. Y CKIIAay ca THM, IIOCTaBIba
ce, onpaBaaHo, nurame: [a au je CpOuja yCHemHo oJaroBopuia
M3a30BMMa Koje HaMmehe caBpeMEeHO APYIITBO M Ja JIM je Ha TOM
MyTy  TMOWITOBaJlla  €BPONCKE  CTAaHAapAe M MOCTyjare
JIEMOKPATUYHOCTH MPaBHE JPXKABE KaJia je ped 0 KPUBHYHOM JICITy
Hacuba y mnopomuiu? Haume, nopaxaBajyha cratuctuka y
MOTJIC/ly HaBEICHOI KPUBUYHOI Jejia je HaBela CaBpeMeEHe,
JNEMOKpaTCKe JpXKaBe Ja TMOKyliajy Jna mpoHally ajekBaTHe
OJITOBOPE Ha KPUMHHAIHE TPETHE TOT KapakTepa, ¢ MOCEOHUM
OCBPTOM Ha IMPEBCHTHUBHHU ACIICKAT KAa3HCHE MOJIUTHUKE KPUBUYHOT
Jena Hacuiba y mopoauiu. Takohe, HacWibe Yy TOPOIMIN
npeacTaBiba MIO0ATHN MPOOJIeM, KOjU je MEIUjCKH €KCIIOHUpPaH
Tek mnocieAmux 20-ak roauHa, ajau je CBoje ojapeheme
MaHU(pECTOBA0 MHOTO PaHHje, MITO KPO3 Er3UCTHPAE Y IPYLITBY,
OJTHOCHO y TIOPOJWYHO]j 3ajeJlHAIM, ITO Kpo3 Behu Opoj
MeljyHapoIHUX JOKyMEHaTa KOju Cy Hpero3Halid 0Baj mpolseM U
MOKYIIAJH Jia Kpo3 Mel)yHapoHe cTaHaap/e mpysKe MoJjeHaKy 1
euKacHy 3alITUTy TNPOTHB CBake IUCKPHUMHUHAIMjE, H3Mely
0CTAJIOT, HA OCHOBY TIOJIA.
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VYV ckmamy ca UW3HECEHMM CTaHIap/e JEMOKparTHje,
BJaJlaBUHE TpaBa, 3a0paHe AWCKPUMHUHALIMjE MpaTe M YCHELIHO
HUMIIEMEHTHPAjy CBE CaBpeMEHe, IEMOKpaTCKe Ap)KaBe ca [HJbeM
XapMOHHM3alKje ca eBPONCKUM TeKOBHHaMa. Ha eBporckoM myTy
ycarnamanama Hanuta ce u CpOuja, mokymasajyhu na mponahe
aJIcKBaTHE OJrOBOpE joll epukacHUje O0pOe Ha MOJBY Cy30Hjara
Hacwiba y nopoannu. Hamme, kana je y nmuramy Cpouja, pepopma
HaI[MOHAJTHOT OKBHpa, Kpo3 parudukoBaHe wmehyHapomHe
JOKYMEHTE, MOCTaBJbahe CTPATEIIKUX IUIJbEBa, TOHOMICHE HOBUX
3aKOHCKHX TEKCTOBa CaMO Cy HEKM OJ kopaka koje je CpOuja
HaIpaBwiia y TOCTYIIKY MPUCTyIamka EBPOIICKO] YHHjH, a KOJH ce
OJHOCE M Ha pealu3aldjy Ka3HEHe TMOJUTUKE Hacuba Yy
TOPOJIHIIH.

Aytopn  he  Kpo3  CTPYyYHO-KPHTHYKY  aHAJIHU3y
HOpPMaTHUBHUX pelllelka Koja cy mpucyTHa y CpOuwju nmatu
0JIroBOpe U mpemiiore de lege ferenda epuxacHuje 6opde MPOTHB
HacWJba y TIOPOAMIM U TO Kpo3 cienehe acmekre: mpBo, yBoIHA
pa3MaTpama; Jpyro, pre- crime KOHLUENT W e()UKaCHOCT
cy3omjamba Hacwiba |y mopomumm y  CpOumjum;  Tpehe
KPUBUYHOMpPABHA 3allTHTa O Hacuiba y mopoxunu y Cpouju;
YeTBPTO, EMIIMPUJCKO HCTPAXKUBAKE IOJHETHX KPUBHYHUX
npujaBa 3a KPUBHYHO JEJI0 HACWJba Yy HOPOIUIM U yOHCTBa Y
MapTHEPCKUM OJIHOCHMA; MIETO, 3aKJbY4HA pa3Marpama.

Kibyune peun: Kpusuuno neno; Hacume y mopomuuu; Cpbuja;
EBponicku cranmapau; Juckpumunanuja; [lom;
Kasnena nonutuka.
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YAK/UDC 343.244

Ipog. op Munuya Kosauesuh
QakyiTeT 3a CHEUWjalHy eAyKalujy W pexaOuiuTainujy
VYuusepsurera y beorpany

Ipog. op Cawa Amanacos
IpaBau Qakyarer y IIpumTuHE ca OPUBPEMEHHUM CEIUIITEM Y
Kocosckoj Mutposuiu

PAAY JABHOM UHTEPECY-HOPMATHUBHU IIPUKA3 U
INPUJIUKE Y CPBUJA

Jeman o IOMHUHAHTHHMX TpPEHAOBA KPHUBHUYHOIIPABHE
peakije y caBpeMeHO Jo00a jecTe MHCHCTHpPame Ha IITO IHUPEM
JMjalio30Hy  KPUBUYHUX  CAHKIMja TMPEBACXOAHO y  IHJBY
CYNCTUTYHCaha KPAaTKOTPAjHUX 3aTBOPCKUX Ka3HH OArOBapajyhum
alTepHaTHBaMa, a Kako O ce m30erao HW3 HETaTUBHHUX IOCIEIHIA
MOBE3aHUX Ca MHCTHUTYIHMOHATH3aMjoM. Tako Mehy anTepHaTHBHUM
CaHKIMjaMa KMCTaKHYTO MECTO 3ay3uMa M KazHa pajia y jaBHOM
uHTEepecy. Pax y jaBHOM MHTEpecy yBEAEH je Y CPICKO KPHBHYHO
3aKoHOMaBCTBO jorn 2006. ToauWHEe, ald W TOpe] Tora HU JaHac,
CXOOHO PCJICBAHTHUM CTAaTUCTUYKHUM IIOoAallMMa, OBa Ka3Ha HE
3ay3uMa 3Ha4ajHHje MecTo Mel)y U3peueHUM M UMILIEMEHTHPaHUM
KpUBHYHMM caHKijama. [locTaBjba ce MUTame KOjU pPas3iiosn
OTeXaBajy, a MOXKJa Yak 1 oHeMoryhaBajy, IpUMeHy OBe CaHKIIHje.
Crora he w3marama y pagy Outn mocBeheHa —aHamusu
MMO3UTUBHOMPABHOT OKBHpPA KOjJH CE€ OIHOCH Ha Ka3Hy paja y jaBHOM
uHTepecy y Cpbuju, Kao ¥ cyMHpamy eleMeHaTa (pakTHYKOI CTama
o TNHUTaky NpHUMEHHUBaka OBE KpuBHUHe caHkuuje. Hamehe ce
3aKJbyUaK Ja HUCY Ipeay3eTe Mepe 3a HHTCH3UBHHU]E MOITyIapUCahe
Ka3He paja y jaBHOM wHHTepecy. lIpuMemeHH Cy HOPMATHBHO-
JIOTUYKM W KOMIApaTUBHO-IIpaBHHU, TC MCTOJ JCCKPUIITUBHE
cratuctuke. Llwp paga jecte 1a ce U3IBOjE TIPENOPYyKe 3a
yHamnpehuBame Oyayhnx HOpMAaTHBHUX pelICHba.
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Kibyune peun: Pan y jaBHOM umHTepecy, KpaTkoTpajHe 3aTBOpCKe
Ka3He; AJITepHaTUBHE KpUBUYHE CaHKLIH]e.

COMMUNITY SERVICE-LEGISLATION AND THE STATE
OF AFFAIRS IN SERBIA

One of the dominant trends in the criminal law reaction in
the modern era is the existence of the widest possible range of
criminal sanctions primarily intending to substitute short-term prison
sentences with appropriate alternatives, mainly in order to avoid a
number of negative consequences associated with institutionalization.
Thus, among the alternative sanctions the punishment of work in the
public interest/community service occupies a prominent place.
Community service has been introduced into the Serbian criminal
legislation in 2006, but even today, according to relevant statistical
data, this punishment does not occupy a significant place among the
implemented criminal sanctions. The question arises as to what
reasons attribute to such a state of affairs. Therefore, the paper has
been devoted to the analysis of the positive legal framework related
to the alternative sanction of community service in Serbia, as well as
to summarizing the factual situation regarding the application of this
criminal sanction. The conclusion is that adequate measures have not
been taken in order to popularize the punishment of work in the
public interest. Normative-logical, comparative-legal, and the method
of descriptive statistics were applied. The goal of the work is to
highlight recommendations for the improvement of some future
normative solutions.

Keywords: Community service; Short-term prison sentences;
Alternative criminal sanctions.
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VIIK/UDC 343.132(497.6)

IIpog. op Caomup Kaposuh
[IpaBHu (akynreT YHUBep3uTeTa y TpaBHUKY
Jp:kaBHa areHIHja 3a HCTpare U 3aliTUTy

Ilpog. op Mapura M. Cumoguh
OmOycMany 3a gjery Pemmy6muke Cpricke
@akynTeT NpaBHUX HayKa YHUBEp3UTeTa ,,AnieupoH y bamoj Jlynu

AKTYEJIHA ITPOINECHA IIUTABA Y HCTPA3HU KAO
HNPETIIOCTABKA EOPUKACHOCTHU KPUBUYHOI'
MHOCTYIIKA Y BOCHHU U XEPHEI'OBUHH

[loctmzame mTOo  Beher  cremeHa  eUKACHOCTH
KpUBUYHONPOIIECHUX Cy0jexaTa, Ha IUIaHy pacBjeT/baBama U
pjeniemha KOHKPETHE KPUBUYHE CTBAPH Y KPUBUYHOM IOCTYIIKY -
Ipe/ACTaBba HMMIEpPaTHB. Y OBOM paay aKTyalu3upaHa Cy
onpeheHa mpolecHa mHTama OJ KOJjUX HEMOCPEIHO 3aBUCH
OnmaroBpeMeHo, e()MKaCHO M 3aKOHUTO CIIPOBOhEHE HUCTpare, aiu
HUCTOBpEMEHO U edukacHO Boheme W OKOHYAWmEe (MCXOM)
KPUBUYHOT TOCTYNKAa Yy KOHAayHMIM. VcTpara kao mpBa ¢asa
KPUBHYHOT TIOCTYIIKa, Npelnu3Huje (aza MpeTXoAHOT MOCTYIIKA,
3aBpehyje MmoceOHy Naxmky HaydyHe M CTPy4YHE JaBHOCTH Y
KOHTEKCTYy  TPEHCIHTHBAaMka  33aJ0BOJbCHAa  KBAJIMTATHBHE
KOMITOHEHTE y pajly HaJIeKHUX KPUBUYHONPOLECHUX cyOjexara,
MpHje CBera Ty)KHMOolla Ka0 PyKOBOJIMOIIA (MEHAlepa) UcTpare, ajiu
U Ipyrux cyOjekata (oBiamreHa ciyxOeHa JHIa, CTpydHaA JIHIIA,
OpaHuial, BjemTaKk u Ap.). Y TOM KOHTEKCTY, Y OBOM pany Cy
WHKOpTIOpHpaHa ojpeheHa murTama MpolecHe MPHPOJE Koja ce
HETNIOCPEZIHO  OJIHOCE Ha  KOMIIOHEHTY  e(QUKacHOCTH |
3aKOHUTOCTH, Kao IITO Cy yTBphUBame MOCTOjarmba OCHOBA CyMIbE
Jia je U3BPILIEHO oJpeheHo KPUBUYHO JIjeJI0, TyKUjlauKa MpoljjeHa
W OJUIyKa O TIOKpEeTamy W CIpoBOhemy HCTpare, CIpoBoheme
KPUBHUYHONPOLIECHUX Pajby, (HE)OCTBApUBALE IIpaBa Ha 010paHy
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Yy HUCTpa3y, Kao U CeJIeKLMja U eIMMHUHALKja HE3aKOHUTHX JOKa3a

Kao0 MPETINOCTaBKU e(hUKACHOCTH KPUBUYHOT TIOCTYIIKA.

Kibyune pujeun: Uctpara; EdukacHoct; Kpumuno njeno;
Kpusuunu noctynax; OCHOBU CyMbe€.

CURRENT PROCEDURE ISSUES IN THE
INVESTIGATION AS A PRESUMPTION OF THE
EFFICIENCY OF THE CRIMINAL PROCEDURE IN
BOSNIA AND HERZEGOVINA

Achieving the highest possible degree of efficiency of
criminal procedure subjects in terms of elucidating and solving
specific criminal matters in criminal proceedings is an imperative. In
this paper, certain procedural issues are brought up to date, on which
the timely, efficient and legal conduct of the investigation directly
depends, but at the same time, the effective conduct and conclusion
(outcome) of the criminal proceedings in the end. The investigation
as the first phase of the criminal procedure, more precisely the phase
of the preliminary procedure, deserves special attention of the
scientific and professional public in the context of reviewing the
satisfaction of the qualitative component in the work of the
competent criminal process subjects, first of all the prosecutor as the
head (manager) of the investigation, but also other auxiliary criminal
process subjects (authorized officials, experts, defense counsel,
expert, etc.). In connection with the above, this work incorporates
certain questions of a procedural nature that directly relate to the
component of efficiency and legality, such as determining the
existence of grounds for suspicion that a certain criminal offense has
been committed, the prosecutor's assessment and decision on the
initiation and implementation of the investigation, the
implementation of criminal procedural actions , (not) exercising the
right to defense in the investigation, as well as the selection and
elimination of illegal evidence as a prerequisite for the effectiveness
of the criminal procedure.

Key words: Investigation; Efficiency; Criminal offense; Criminal
procedure.
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YAK/UDC 336.225.68
343.359.2

Ipog. op Cyzana Jlumuh

Jloy. op Mupjana Bykuh

[IpaBuu daxynrer YHusepsurera y [lpumrunmy,
KocoBcka MutpoBuiia

(HE)[IPOLIECYUPAIE KPUBUYHOT JIEJIA IOPECKE
YTAJE KAO BUTAH ®AKTOP IOPECKE
JUCHUILIMHE Y CPBUJUA

OmopesuBame yTH4e Ha BHCHHY PAaCIIOIOXHBOT JTOXOTKA
MOPEeCKUX OOBE3HWKA, jep CMamyje HHUXOBY €KOHOMCKY CHary.
VYnpaBo 300r Tora Aomasu OO0 pPa3IMYUTAX MOJAIHTETA OTIOpA
MopecKux 00Be3HHKA, KOjEMa C€ CBECHO M HAMEPHO Tpeay3nuMajy
onpeheHe aKTHBHOCTH y IMJbY YMamemha WIA HOTIIYHOT
OTKIIamama mopeckor Tepera. OTyna ce kao mparehu mpoOiem
MOCTYIIKY ONOpe3HBama, ca KOjuM ce cycpehy cBe caBpemeHe
Ip)KaBe, TI0jaBJbyje TOpecka eBas3Wja, OJHOCHO, H30eraBame
wiahama mopesa. lllterHe mnocieaune mnopecke eBasuje Cy
MHOTOCTpyKe. IIpBeHCTBEHO je TO HeraTuBHH (PUHAHCH)CKU
edekar, jep apkaBHa OjarajHa ocTtaje yckpaheHa 3a OHaj HU3HOC
npuxojia Koju Ou 6mo HaroraheH 1a Cy ce CBH MOPECKU OOBE3HUIH
JTO0OpPOBOJBHO M 0JIATOBPEMEHO TOBHHOBAJIU CBOjO] ITOPECKO]
o0aBe3u, all U HapyIlaBamke Havesa MPaBUYHOCTH OMOpe3NBamba,
CTBapame HeJlojajiHe TPKUITHE KOHKYPEHIHje Mel)y mpuBpeTHIM
cy0jektnmMa W cin. Melhy HajTexxum oONMHIIMMAa MPOTHUBIPABHOT
€Ba3MBHOI TIOHAIIAkha MMOPECKUX OOBE3HHKA, WHKPHUMHHHUCAHUX
Kao MOpecKa KpUBUYHA JIeJIa, cliaia opecka yraja.

UnentuduroBame ¢akTopa KOjU yTUUy Ha OIUIYKY
MOpPECKMX OOBE3HMKA O UCIYHaBamby CBOJHX TOPECKUX obaBe3a
BaXKHO je 300r meduHHCama Mepa 3a Cy30Hujame MOpecKe epasuje.
bpojHMM TIpeBEeHTHBHMM MepaMa M aKTHBHOCTHMA CaBpEMEHE
JpkaBe HacToje Ja TOJCTaKHy  JIOOPOBOJEHO TIOBHHOBAaHE
nopeckuM oOaBe3ama. Tako ce, Ha TpuUMep, MOPECKOM
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NPOMAraHIoM yTHUYE Ha MOAM3amE IOPECKEe CBECTH ITOPECKHX
oOBesnmka. [IpegovyaBameM 4YHMIEHHUIIE Ja C€ OINOPE3UBARHEM
MPUKYIUBAjy CpeAcCTBa 3a (UHAHCHUpamkE jaBHUX aobapa 4uju ce
Kao KOPUCHHIIM TI0jaBJbYjy YIIPaBO MOPECKH OOBE3HUIIH, TTOPE3U
M0CTajy TPHUXBATJ/FMBU WM Oap Mame ,HepUXBATIbUBUjU™ 3a
BuX. MelyTum, npruMeHa NPeBeHTUBHUX MEpa U aKTHBHOCTH HUje
JOBOJbHA y cy30mjamy mopecke eBasuje. llopecka aucruruiviHa,
KOja IoJpa3yMeBa IOMITOBAE MOPECKUX IPOMHCA, 3aBUCH H O
npuMeHe penpecuBHe monmTrke. OHa 00yXBaTa CHCTEM CaHKIIHja
Koje cy 3ampeheHe mopeckuM OOBE3HHMIIMMA, Ka0 U TOJIUTUKY
M3pUIaka THX CAaHKIIHja O] CTpaHe HAJISKHUX OpraHa.

HeanexBaTHO KakmaBambe 3a TMOPECKY yTajy, Kao
HajTeXer OOJMKa MPOTHUBIIPABHOT €Ba3WBHOI IOHAIIA MOPECKHX
00BE3HMKa, NMa HeraTUBHE e(peKTe Ha MOPECKY TUCHHUIUINHY, U TO
Kako ca acleKTa CIIeIMjaJlHe, Tak0 M ca acleKkTa TeHepaliHe
npeBeHnuje. brara ka3HeHa mojauTHKA hie Ha MOpecKe yTajuBaye
JIeNIOBaTH Tako JAa Hux Hehe oxBpaTuTH 0Jf BpIICHa TAKBHX
KpUMUHAITHUX paamu y OyayhHoctu. Takolhe, nehe nmpencraBibatu
OMIOMEHY OCTaIMM TOPECKUM OOBE3HHIIMMAa Ja YpeagHO |
0JIarOBPEMEHO M3BpILABajy CBOje IIOpecke obaBe3e. Y ToM
CMHCITy, HENpOIEeCyHnpame, NMa THME M HM30CTaHAK aJeKBaTHOT
Ka)XmaBamka 3a IOPECKYy YTajy MOTY KOJ OCTalHX ITOPECKHX
OOBE3HMKAa TMPOW3BECTH T3B. e(dekaT yrienama Ha IOpPECKe
yTajuBade.

VY nmipy ananuse kasHeHe nosnmtruke y CpOuju 3a mopecky
yTajy CIPOBEAEHO jeé CTAaTHCTUYKO HCTPaXKHBAE I0JaTaKa o
Opojy mpujaBa, ONTY)XOM M oOCylna. AHAJIU30M MPOLECyHparmba
YYMHWJIAIA TIOPECKE yTaje, jep IOTHOIICHE KPUBHYHE IpHjaBe
HY)XXHO HE€ 3HA4YM IIOKPETAKLEC KPUBUYHOI IMOCTYIIKA U HETOBO
MPaBHOCHA)KHO OKOHYAKE W aJICKBATHO KaXKHHaBambe, AyTOPKE Cy
uMare 3a UuJb 1a YKaXKy Ja je “Iyr myT" o] OTKpHUBamba MOPECKUX
yTajuBaya 10 lUXOBOT aJ€KBATHOT KaKHaBamba.
Kibyune peun: Ilopecka yraja; [Iponecynparme KpUBHYHOT Jeiia

nopecke yraje; Cyncka mpakca; KaxmaBame
nopeckux yrajusaya; [lopecka nuciurinsa.
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VIIK/UDC 343.54/.55(497.5)

Prof. dr Vanda Bozi¢
Sveuciliste u Zagrebu
Univerzitet Union u Beogradu

KAZNENOPRAVNA ZASTITA OD NASILJA U OBITELJI
U REPUBLICI HRVATSKOJ — TEORIJA I PRAKSA

Nasilje u obitelji postoji od davnina, iako se ono uglavno
presucivalo i prikrivalo. Bilo je sramota o tome javno govoriti, a
traziti pomo¢ i zastitu jednostavno se nitko nije ni usudio. Nije
vezano za odredene tipove obitelji, podjednako pogada obitelji
razlicitih drustvenih slojeva, razlicitog spola, vjere, godina kao i
obitelji razli¢itog stupnja obrazovanja. lako, u nekim slucajevima
nasilja unutar jedne obitelji, upravo navedene razlike mogu biti
kamen spoticanja i povod nasilju. Tek u posljednje vrijeme, nasilje
u obitelji postepeno prestaje biti fabu tema i poprima interes
javnosti. U radu je izlozeno mjerodavno pravo Europske unije i
medunarodnopravni okvir za suzbijanje nasilja u obitelji. Na
nacionalnoj razini, zaStita od nasilja u obitelji propisana je
odredbama prekrSajnog prava, ali i inkriminiranjem nasilja u
obitelji kao kaznenog djela u Kaznenom zakonu Republike
Hrvatske. Osim teoretskog dijela, rad sadrZi i analizu 1 istraZivanje
pocinjenih kaznenih djela nasilja u obitelji u posljednjih pet
godina. Dobili smo odgovore na pitanja tko su najées¢i pocinitelji
nasilja u obitelji, koji su najces¢i odnosi pocinitelja i Zrtve nasilja
u obitelji, a istrazili smo i do kojih granica po ljudski Zivot i tijelo
mogu doseéi posljedice nasilja izmedu bliskih osoba i Zrtava
nasilja. U skladu s analizom teorije i prakse, u zaklju¢nim
razmatranjima predlozeno je nekoliko moguéih preventivnih i
represivnih rjeSenja de lege ferenda s ciljem suzbijanja nasilja u
obitelji.

Kljuéne rijeci: Kaznenopravna zastita; Nasilje u obitelji; Zako-
nodavni okvir; Sudska praksa; Republika Hr-
vatska.
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CRIMINAL PROTECTION AGAINST DOMESTIC
VIOLENCE IN THE REPUBLIC OF CROATIA - THEORY
AND PRACTICE

Domestic violence has existed since ancient times,
although it has mostly been kept secret and hidden. It was a shame
to talk about it in public, and no one even dared to ask for help
and protection. It is not related to certain types of families, it
equally affects families of different social strata, different genders,
religions, ages as well as families of different levels of education.
Although, in some cases of violence within one family, the
differences just mentioned can be a stumbling block and a reason
for violence. Only recently, domestic violence is gradually ceasing
to be a taboo topic and gaining public interest. The paper presents
the relevant law of the European Union and the international legal
framework for combating domestic violence. At the national level,
protection from domestic violence is prescribed by the provisions
of misdemeanor law, but also by criminalizing domestic violence
as a criminal offense in the Criminal Code of the Republic of
Croatia. In addition to the theoretical part, the paper contains an
analysis and research of criminal offenses of domestic violence in
the last five years. We received answers to the questions of who
are the most common perpetrators of domestic violence, what are
the most common relationships between perpetrators and victims
of domestic violence, and we investigated and the extent to which
the human life and the body can reach the consequences of
violence between close persons and victims of violence. In
accordance with the analysis of theory and practice, in the
concluding remarks, several possible preventive and repressive
solutions de lege ferenda with the aim of combating domestic
violence were proposed.

Key words: Criminal law protection; Domestic violence;
Legislative framework; Case law; Republic of
Croatia.
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YK/UDC 343.226
Ilpog. op Jbybuwa 30pasxosuh
[IpaBuu dakynret 3a npuBpeny u npasocyhe Hosu Can

Ilp Cphan Anexcuh
AnBokatcka kaHuenapuja Anexcuh Humr

HYXHA OJABPAHA Y KPUBUYHOM IIPABY

Hyxna onmOpana mpencraBpa jemaH oOff HajCTApPHjHX
ONIITHX MHCTHTyTa KPUBUYHOT mpaBa. Hacrao je Beoma paHo y
BE3U ca MoTpedOM Jia ce OlpaB/a HENOCpeaHa 3alITUTa U o0paHa
CBOI' TpaBHOI J00pa OX HCTOBPEMEHO, HECKPHBIHEHOT
MPOTUBIPAaBHOT Hamaaa. HykHa omOpaHa je WMHCTUTYT KOjU je
JaHac MpucyTaH y HajBehem Opojy KpMBHYHO MPaBHUX CHCTEMA.
To je y cBakoM ciy4ajy OMIITH OCHOB KOjH HCKJbYUYje MOCTOjambe
KPUBUYHOT JieJla TOJ YCJIOBOM Ja Cy Yy KOHKPETHOM CIy4ajy
HCTIYHCHHA 3aKOHOM CTPOTO HpOMHUCaHM yclioBH. Huje KpuBHYHO
JICJIO OHO JIEJIO KOje j€ YYUELEHO y HYKHOj omOpanu. HyxHa je
OHa 0JI0paHa Ko0ja je HEOMXOAHO MOTpeOHa /la YIHMHUIAI] O CBOT
no0pa winu Ao0pa apyrora oaduje MCTOBPEMEH NPOTHBIIPABaH
Hamaja. 3a OleHy Ja Jd I0CTOjM HyXHa OJ0paHa WId
npeKopavyee Hy)KHE 0f0paHe MOTPEOHO je YTBPAUTH M OLEHUTH
He caMO cpasMepHocT wu3Melly WHTeH3WTeTa Hamaga W
HMHTEH3UTETa OJI0paHe HEro M yrnoTpeOsbeHa CPeJCTBa 3a Hamaa u
on0paHy, CHary Hamajgada y OJHOCY Ha HalaJHyTOT, peaiHe
MoryhHOCTH HamaHyTOT 3a 0A0Hjamke Haaaa u Ipyre OKOJIHOCTH
KOHKPETHOI' Cliydaja. YUHUHHOILy KOjU je MPEKOpPayhuo TpaHHUIIE
HY)KHE OJIOpaHe MOXE Ce Ka3Ha yOJaXuTH. AKO je YYHMHHJIAI]
NPEeKOpaYro TpaHHIe Hy)KHE o0paHe yclel jake pa3apaKeHOCTH
WIM TpenacTd H3a3BaHe HalaJoM MOXe C€ M OCIO00IUTH Of
Ka3He.

Kibyune peun: Hyxna onOpana; KpuBuuHo npaBo; KpuBuunu
3aKkoHUK; [Ipexopaueme; YopeaHo mpaso.
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VJIK/UDC 343.575(4)

Assistant professor Maté Sivado Ph.D.
University of Public Services (Budapest, Hungary), Faculty of
Law Enforcement, Departement of Criminology

THE WIDESPREAD AVAILABILITY OF COCAINE IN
EUROPE

More recent data from various sources, however, indicate
that the level of the cocaine use, for now, has returned to pre-
pandemic levels. Moreover, in 2020 a record 213 tons of cocaine
was seized in Europe by the Union. According to this and other
indicators, there are currently no indications that the availability of
this drug has passed the increasing trend observed in a few years
has changed would be. In the last decade, indexed prices have also
been stable remained, but at the same time, the average purity
increased. He grew up in the secondary cocaine processing
laboratories in Europe detection, which suggests that Europeans
used the smuggling group's more innovative methods to supply the
market. They show that using or possessing cocaine-related crimes
is also an increasing trend; all in all, these indicators suggest that
the availability and use of cocaine are still very high in historical
comparison. A growing percentage of European citizens seem to
be able to afford the price of cocaine.

Keywords: Cocaine; Europe; Increase in use.
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YAK/UDC 343.91-053.6

lloy. op Apaecana Hopuh
Ipasuu paxynrer y Hosom Cany, Yunsepsurer y Hosom Cany’

Munuya Ilonosuh, nomnykosnux noauyuje
LenTap 3a ocHOBHY 00yKky, Cpemcka Kamenwniia, MunncrapcTBo
yHyTpamsux mociosa Pemybmmke CpOuje

BPIIIbAYKO HACUJBE UJIN MAJIOJIETHUYKA
JAEJIMHKBEHIINJA BE3 KA3HE?

[lon BpuImBaukuM HacHJbEM Y IIKOJIAMa Ce TMOJpa3yMeBa
OmwIo0 KOju YMH (DU3WYKOT, TICHUXHYKOT, COIIHjaTHOT CEKCYaITHOT
WIN JPYror HacHJba KOj€ YYCHHUIM YMHE jeJHU IpeMa JIpyruMma.
Kareropuzanuja BpImavukor Hacuiba MO3HAjE€ TPH CTEMEHA OBOT
HACcHJba, IpeMa TEXHHU TOCTeIUIla KOje N3a3UBajy; MPBH CTEICH
moapa3syMmeBa Ouare mociefuie Koje ce Mory Op3o u eduKacHO
CaHMpaTH, JOK TpehH CTeneH MoJapa3yMeBa yKIbYUYHWBAHE U T3B.
CTHOJbHE 3alTUTHE MpeXe, MITO 3HaYM aHTa)XMaH MpUIaTHHKa
MHHHUCTapCTBa YHYTpAIIbHX MOCIIOBA, ICHTAp 3a COLMjaHU pa,
YaK U CITy’KOW XUTHE MeITUIMHCKE TTOMOhH 1 IoMOBa 3/1paBJba.

VY mocneame ABe JICNCHUje CTUYE CE YTHCAK HW3Y3E€THO
BEIMKOr Opoja CHUTyalyja BpIIKAYKOT Hacwiba. MelhyTum,
BpIIFHAYKO HACHJBE j€ TIOCTOjalio OJYBEK, CaMO je paHHje
NeQUHUCAHO Kao ,,IeYMjH HECTAlUTyK M ONpaBJaBaHO U3PEKOM
na ,, Ko ce Ouje, Taj ce BOJU“. AyTOpKE pajia CTOje Ha CTAHOBHILTY
Jla MCKa3WBambe HAKJIOHOCTH TpeMa Jpyroj ocodm He Tpeda naa
Oyze 0oJiHO 3a Ty APYry 0co0y U Jia Jby0aB, y OWIIO KOM OOJIHKY
He Tpeba ma Oosm. 300r Tora Hacuibe, MOCEOHO Kajga ce TUME
HCKazyje HAaKJIOHOCT j€ HeNpHXBAaTJbHBO M OTBapa MyT

7 Takohe u wranuma KoopiHanumoHor Tea 3a 6e36€1HOCT yUeHNKA y OCHOBHHM H
cpeamum mkonama ['paga Hosor Cazna u koopauHaTopka I'pajickor yaueHHYKor
napiamenTa ['paga Hoor Cana
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YCIIOCTaBJbalby MATOJIOTHM3AIMje EMOTHBHUX, MHpPHUjaTeJbCKUX H
JPYTHX OJTHOCA.

Ca gpyre cTtpaHe, Jela Koja cy MOYMHHUOLM BPIIHAYKOT
Hacuipa, moceOHO Tpeher, HajTeXer CTelneHa, a KPUBHYHO CYy
HeonroBopua( mmaha ox 14 roguHa) 0cTajy OHEKA] Ca YBEpPEHEM
Ja UM je y ToM 100y cBe J03BOJHEHO jep je HHXOBO IOHAIIAkE
HEKaXIbHBO WIIM TIPOJIa3e ca U3y3eTHO OarnM Ka3Hama. 3a IITeTy
KOjU TpWYHHE OAroBapajy mpeMa 3akoHy O OONHTalMOHUM
OJHOCHMMA CaMO HHMXOBU POAWUTEIBH, NOK H30CTaje IUPEKTHA
MOpyKa Jelu Jia je HHXOB HA4YWMH MOHAIlamkba HEeaJaeKBaTaH HIIH
HerpuxBaT/bUB. CBeCHM  mOTpede 3amTHTE MpaBa JeTeTa H
HUCTOBPEMEHO TEHEpaTHO TIPEBEHTUBHE (YHKIHjE KPUBUYHOT
mpaBa, ayTOpKe »JKele Ja CKpeHy Naxmy Ha mocrojehy
VHHIM]aTHBY 32 CMambeihe I'PaHUIe KPUBHYHE OJTrOBOPHOCTH 32
MaJIoJIeTHa JIUIA U J1a 1 O M KOJIMKO TO YTHIAJIO Ha TPEHYTHO
MOHAIIAke YYCHUKA, 3alOCICHUX U POJUTesha Y OOpa3oBHUM
nporecuma.

AyTOpKe y OBOM pamy JKele Ja WCIHTAjy Ja JIh je U
KOJIMKO ,,3pesio” CPIICKO JIPYIITBO W MPaBo Ja Ce TaKBa MPOMEHa
W3BPILY, U J1a carjieaajy Moryhu yduHak TakBe MpOMEHe, ako Ou
70 e JIOILIO.
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YAK/UDC 343.131.5:341.645(4)

Jloy. op Hsan Unuh
[IpaBau axynrer YHuBep3urera y Humry

IIPABO OKPUBJ/BEHOI' HA IIPUCTYII BPAHUOLLY Y
HNPEJUCTPAKHOM INIOCTVYIIKY — YTULAJ IIPAKCE
EBPOIICKOI' CYJA 3A JbYICKA ITIPABA

[IpaBo ©Ha opOpany je Haj3HA4YajHHja TapaHTHja
OKPHBJHEHOM 32 TIOCTU3AME MPOIIECHE jeTHAKOCTH CTpPaHaKa, Koja
Jlaje MIaHCY JIMIY MPOTHB KOTa je YCMEPEeH Ka3HeHU 3aXTeB Ja ce
eUKacCHO CYNpPOTCTaBH CKCIOHEHTY JAp)KaBe y KPUBUYHOM
moctynky. Peanuzaruja mpaBa Ha ofg0paHy je HapOYUTO Ba)KHA O
MpBe pajmbe, KOjOM CE OCYMIMYCHOM OTpaHW4aBa MpaBO Ha
JUYHY cIo0o0Jy, TOMyT Xallieka WIA 3aJpKaBamba Y
MpeIuaTpaXHOM IOCTYNKY. Takohe je mpucycTBO OpaHHOIa Of
KpyIHjaTHOT 3Hadaja TMPIIMKOM caciyllama OJ TNOJHUIHje Yy
MPEeIUCTPAXHOM TOCTYNKY, WMajyhm y BuAy NOceOHO pamuB
MOJIOKA] OCYMIMYEHOT y TOM Tepuomy. Ha Taj HaumH ce
MpeBEHUpa U 3JI0CTaBjbambe ocyMmuueHor. Ilpakca EBpomnckor
CyJa 3a JbyJCKa IpaBa jé y OBOM JIOMEHY YYMHMJIA 3HauyajHe
rnmomake, nmoues oj; ciaydaja Canays npotus Typcke, 10 ciydajeBa
Beyze nporuB benruje u JIBopcku npotuB XpBarcke. Aytop he y
pany ykaszaTH Ha UMILTHKAIMje HaBeJleHe cTpa30ypIIKe mpakce 1o
MPOIIECHO 3aKOHOJABCTBO JprkaB wiaHuia Caeera EBpore xao u
Ha npaBo EBpornicke YHuje.

Kmbyune peun: IlpaBo Ha onOpany; KpuBwuHu mOCTyIak;
Oxpussbern; ECJBIL.
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YAK/UDC 343.211.3:342.721

Senior lecturer Dr. David Toth, Ph.D.
University of Pécs, Faculty of Law, Criminology and Penal
Execution Law Department, Hungary

THE CRIMINAL LAW PROTECTION OF PERSONAL
DATA IN HUNGARY

The title of my essay is “The criminal law protection of
personal data in Hungary.” Personal data has dramatically
increased in value over the past century. On the one hand, the state
is interested in keeping as wide-ranging records of its own citizens
as possible. On the other hand, large global digital companies
(e.g., Amazon, Google. Facebook, etc.) appeared, for which the
acquisition of personal data has extremely high marketing value.
Thirdly, individual and organized criminal groups also want to
obtain personal data to abuse it in various ways illegally. That is
why it is essential to protect personal data with administrative and
private legal means (e.g., GDPR) and criminal law.

My study aims to review and analyze the criminal law protection
system of personal data in Hungary. I examine the regulation of
the Hungarian criminal code and the legal practice of it. I also
study the crime forms related to personal data (e.g., identity theft).
After the above analyses, I would like to formulate forward-
looking proposals for the legislator and law-enforcement bodies.
Key words: Personal data; Criminal law; Identity theft.
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YIAK/UDC 343.359.2(497.6)
343.37(497.6)

loy. op I'opan Mapuuuh

[Topecka ympaBa Pemmy6muke Cpricke,

[IpaBHu ¢akynter, Yausep3uret [IpuBpenna akagemuja y HoBom
Cany

Jloy. op I'ojxo Ilasnosuh
[opecka ynpasa Peny6mnuke Cpricke,
[IpaBau daxynrer Yausepsurera [IUM y bamoj Jlynn

MEBYAT'EHIHIUJCKA CAPAJIIbA HA CY3BUJABY
MHNOPECKHUX U APYT'UX ITPUBPEJHUX NEJIUKATA —
MNOCTOJERM MOJEJIN 1 ITPUJE/IVIO3H 3A
HOBOJBITAKBE CAPAIABE Y PENNIYBJIUIU CPIICKOJ U
BUX

Crpateruje ¥ TONUTHKE 32 O0OpOy MPOTHB KpUMHHAIA
YONIITe, & Tako ©U 3a OopOy MPOTHB MOPECKUX W JAPYTHX
NPUBPEIHIUX JIETMKATa CacToje Ce OJ] HeKOJIMKO KJbYYHHX (a3za, a
TO Cy: chopedaBame (IPEBEHIMja), OTKPUBAWE, HCTpara M
KPUBUYHO TOWBCHE KPUBHYHHX JIENa, TE OMy3MMare UMOBHHCKE
KOPHCTH CTEYCHE KPUBHYHUM JIjeJIOM. Y 3aBUCHOCTH OJ1 (ha3e Koja
Ce pealu3yje OBe CTpaTervje W IOJUTUKE YKIbY4yjy OpojHe
BJIaJIMHE OpraHe M arceHIuje, Mel)y KojuMa cy jaBHa TYKWJIAIITBa,
areHnyje 3a crpoBoleme 3aKoHa, MOpecKe YyIpaBe, LAapHUHCKE
ynpaBe, (¢GUHAHCHjCKO oOOaBjeliTajHe jeAuHUIE, (PUHAHCH]CKU
perynaTtopu u Ap., a KOju Mpeay3nuMajy KOHKPETHE aKTHBHOCTH Y
OKBHPY CBOjUX HaJIe)KHOCTH. MelyTrM, Beoma 4ecTo ce aemiaBa
Jla aKTUBHOCTH HaBEJACHHX OpraHa HUCY CHHXPOHH30BAaHE,
OJHOCHO /12 c€ TPOBOJIC M30JI0BAaHO jeJHE O[] IPYTUX, Kao U Ja y
cllydajeBMMa Kajga c€ capajmba OCTBapyje IOcCToje OpojHe
mpernpeke 3a weny peanusanrjy. Hajuemrhe Gapujepe 3a edukacHy
MeljyareHLjCKy capajly €€ MOIY YCIOBHO IIOAWjEIUTH Ha
npaBHe W onepaTuBHe. [IpaBHe Oapujepe ce THUY OrpaHHYCHA U
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3a0paHa Koje ce omHoce Ha Mo0Wjame MPHUCTyNa peIeBaHTHUM
nHpOpMalLMjamMa Koje TOjeIMHN OPTaHW MMajy, JOK ONepaTHBHE
YVKJbYUYy]y CJHOXKCHE WM JyroTpajHe NpoIeaype 3a JIo0ujame
nHpopMalja Ox JOpyre areHndje, HEAOCTaTak 3Hama o
JIOCTYIMHOCTHMa WH(OpMaImja, Kao W HEJOCTaTaK 3ajeTHHIKHUX
CHELHUjATMCTUIKUX 00yKa 300T udjer HemocTaTKa ce ymamyje U
epukacHoCT capanme. C THM y BE3W ayTOpW y pamy pa3sMarpajy
pasnmmunTe moctojehe mMojene 3a yHampeheme MynTHAreHITHjCKe
capajime ¢ UUBbEM Jla ce YKake Ha MOTyhHOCTH 3a TOOOJbIIame
OBe capagmbe KOJ Hac, Tj. y HallUM JAPYILITBEHHM YCIOBHMA.
AyTtopu 3acTymajy cTaB na je 3a edukacHy OopOy mpoTHB
MOPECKUX M JPYruX TMPHBpPEIHUX JelhKara MoTpedaH T3B.
NpUCTYM ujene Biaae (the whole of government approach), Te na
je panu yHampelhema capaame HEOMTXOAHO OMOTYNHUTH OpraHuMa u
areHnyjama Ja NpoBeLy Hy)KHE MPOMjeHe Koje Cy MoTpeOHe 3a
yKIIambame WM 0apeM yMmameme HaBeleHux Oapujepa. [loceOna
naxma y pany ce mnocseheHa je u MelyHapomHO] capajmH |
pasMjeHn uH(pOpMaIMja y TOPECKE CBpPXE KOja je TMOCIETEUX
rOAWHA 3HAYajHO WHTEH3WBHpaHa. Y paay cy Takohe
MpencTaB/beHH M pe3yaTtatu pana llopecke ympaee PemyOmuke
Cpricke Be3aHH 3a capajiiby ca IpyruM OpraHuMa.

Kibyune pujeun: Ilopesn; Ilpuspena; Jemukrtn; Capanma;

Opranu.
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YIAK/UDC 343.353

lloy. op Heop [lemkxoesuh
[IpaBau axynrer YauBepsureta y Mcrounom CapajeBy

3JIOYHOTPEBA CJHYXBEHOI ITOJIOKAJA NJIN
OBJIAIITEBA

Ynotpeba cinyxOeHOT ToJI0kKaja je MPaBHO peryiHcaHa.
[IpaBHO je peryimcaHa W meroBa 3/0ymorpeda oxapemdama
KpuBnunor 3akonmka. KpuBuuHa Jjena TpOTHB — Ciry:KOeHe
IOy’KHOCTH He ry0e Ha akTyenHocTH. HemosHaBame eneMeHarta
Ouha OBHMX KpPUBHYHHMX J[jjela W TPOM3BOJFHO Tymadyewme WU
pa3ymujeBame OCHOBA KOjH MCKJbY4Yjy MPOTHBIPABHOCT TOHEKAT
Cy pas3Jor HBUXOBE MHHUMH3AIMjE U TOTPEIIHOT noaBohema mox
HEKe Jpyre BpCTe KAKIBUBUX IOHAIIama. Y OBOM paay
aHanm3upaheMo KPUBHYHO Jjeno 3moymorpeda  ciry:KOeHOr
MoJIo’Kaja WM oBjamhema u3 wiana 315. KpuBuuHOr 3aKoHHMKA
Peny6nmuke Cpricke B pasMOTPUTH HETOB OJHOC Ca KPHUBUYHUAM
nojenoM 3nocTaBbamkbe Ha pamxy w3 wiana 210, KpuBuunor
3akoHMKa PenmyOnuke Cpricke.

Kibyune pujeun: Kpupuuno pmjeno; 3moynorpeba ciry:xOeHOT
MOJIOKaja WM OBNAITeHa; [IpaBHa 3a0iyna;
Hckibydere pOTHBIPaBHOCTH.
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YAK/UDC 351.74/.76

Buwu acucmenm op I'ojxo [llemxa
dakynreT 6e30jeAHOCHUX Hayka YHuBep3uteTa y bamoj Jlynu

3ABUCHOCT E®UKACHOCTH BPIIEIA ITOCJIOBA
MOJULHAJE OJ] CAPAJIILE MIOJUIUJE U
TYKUJIALITBA

Texma CBUX TONUIMCKUX areHIyja je aa Oydy IITo
eduKacHUje y BpPIICHY MOCIOBA MOJIUIHU)jE KOjUMa C€ JONPUHOCH
cripedaBamby KpUMHHaIHTeTa. E(dUKacHOCT NOIMIUjCKOT paja
(BpiIema BEeHUX TOCTIOBA) 3aBUCH OJ1 BEIMKOT Opoja pa3IuduTHX
(akTopa KOjU Cy TPOW3BOA pPa3IUUUTHX OOjeKTHBHUX H
Cy0jeKTHBHUX YMHHWIIAA ¥ OKOJHOCTU. Y OBOM paay he ce naxkma
MTOCBETHTH Be3u m3Mel)y edrkacHOT BpIiema MOCIO0Ba MOUIH]e U
capagme m3Mmel)y momumuje w TyxkwuiamTBa. Y panmy he mopen
TEOPETCKUX Ca3Hamka O HaBEICHO] TEeMH OWTH MpPE3CHTOBAHU
pe3yiTaTH HCTpakMBama KOjeé je TMPOBEACHO Ha TEPUTOPHjU
PerryOnmke Cpricke y mepuomy ox cenremoOpa 2021. roguHe 110
janyapa 2022. ronuHe. KBanTrdukoBaHy CIMKY y30pka yuHH 351
ucnutaHuk. OCHOBHA XWIIOTE3a OBOT paja Tiacu: eQHKacHOCT
BpILEH-a MOCTI0BA MOJMIINjE 3aBUCH OJ1 capaame u3Mely nonuuuje
U TYXHJIAIITBa, Koja Tpeba OUTH Ha BHUILEM HUBOY OJ TPEHYTHOT.
UctpaxkuBame je NpOBEACHO MPHUKYIJbamkbeM TojaTaka IoMohy
AaHKETHOI YNUTHUKA, a y pagy cy kopuinheHe cibenehe HayuHe
METOAE: METOJ aHalu3e calapXaja, CTaTHUCTHYKH METOJ,
WHIYKTUBHO-JICAYKTUBHU METOJ U METO]] Kitacu(uKaiuje.
Ksbyune pujeun: Ilocnosu nonunuje; [onumuja; TyxunamTso;

Capanmwa; Eduxacnoct; Kpumunanurer.
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YIAK/UDC 343.54/.55

Saradnica u nastavi mr Milena Aéimic¢-Remikovié
Pravni fakultet Univerziteta Crne Gore

NASILJE U PORODICI: PREKRSAJ ILI KRIVICNO
DJELO?

U crnogorskoj legislativi, nasilje u porodici dugo nije bilo
prepoznato kao posebno krivicno djelo, vec¢ je bilo sankcionisano
kroz odredbe o drugim djelima nasilja. Inkorporisanje nasilja u
porodici u Krivi¢ni zakonik Crne Gore predstavlja svojevrsnu
potvrdu nemoc¢i drzave da efikasno i adekvatno interveniSe u
slucajevima porodi¢nog nasilja ali i pobjedu drustva nad
patrijahalnim shvatanjem ovog drustvenog fenomena kao privatne
stvari koja se drzi unutar zidova porodice. Crnogorsko
zakonodavstvo sadrzi dva specificna djela nasilja u porodici, te
postoji preklapanje odredaba Krivicnog zakonika sa odredbama
Zakona o zastiti od nasilja u porodici i Zakona o prekrSajima u
pogledu njegove kvalifikacije, $to dovodi do otezane moguénosti
razlikovanja i procesuiranja ovog djela u praksi. Sa tim u vezi,
ovaj rad ima za cilj podrobnu analizu zakonodavnog okvira
porodi¢nog nasilja 1 njegovog sprovodenja, te iznalaZenje
adekvatnog rjeSenja za operativniju jasnocu izmedu prekrsajnog
djela nasilja u porodici i ovog djela krivicno - pravnog karaktera.
Kljuéne rijei: Nasilje u porodici; Crnogorsko zakonodavstvo;

Prekrsaj; Kriviéno djelo.
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VJIK/UDC 343.2

Mp Carnopa Cpoanosuh
Bucoxku cyncku u Tyxxuiagku casjeT buX

BE3HAYAJHO JJEJIO KAO OCHOB UCK/bYYEIA
ITPOTUBIIPABHOCTH

Marepuja OCHOBa HCKJby4YeHa MPOTHUBIPABHOCTH je
BEOMa JTUHAMUYHO M 3HAa4YajHO MOApYYje KPUBUYHOT MpaBa, duje
3a4eTKe HAJIA3UMO Y HajCTapujeM IpaBy U NPaBHUM H3BOpHMA.
UYoBjek je BpJO paHO HACTOja0 Jla CXBaTH CYIITHHY IpaBa U
HempaBa, T€ IMOKYIIa0 TOCTaBHTH Tpanuie Mehy muma. Kpos
HCTOPH]Y CYy MOAN(PHUKOBAHH OOJUIIN U Ca/ip>Kaj OBUX HMHCTUTYTA,
HO W JaHac MHUTama HUXOBE Caap)KWHE, NpaBHE NPHPOAE, Te
MpaBWIHE MpPUMjEeHEe Koja pe3yiaTHpa HCKJbYYEHhY II0CTOjamba
MPOTHBIIPABHOCTH OJipel)eHNX KPUBHYHHUX Jjelia, MpPeAcCTaBIbajy
M3a30B.

3Hauaj moTpede UW3yuaBamka OCHOBA  HCKJbyYCH:a
MPOTHUBIIPABHOCTH j€ OUUTIICaH, jep je HHTEpeC CBAKOT APYIITBA,
Ia W HaIer, Ja YCHjelIHO OJpEeAN KOje CBE palikbe Y jeTHOM
JPYIITBY TPE/ICTaBIbajy CTBAPHO NMPOTHUBIPABHA M KaXKELUBA JIjela
KOja 3aCiTyKyjy peakiiyjy KpUBUYIHOT ITpaBa. YjeAuHO, YCITjeIHUM
onpehuBamem OCHOBa UCKJbydeHa HPOTHBIPABHOCTH
JIOTNpHHUjeno Ou ce yuBpmhHMBamby NpaBHE CUTYPHOCTH H
3aKOHUTOCTH.

Y oBoM pany, mnomnazehum ox wucTopujckor pasBoja
MHCTHTyTa O€3HA4ajHOr Jjeia, Te KPUBHYHOIPABHOT OKBHpA Yy
bochn u XepueroBuHu u yHNOPEAHOM IpaBy carjiefiaHa cy
pjeniema  Oe3HaYajHOr  Jjelia  Kao  OCHOBAa  HMCKJbydyeHa
MPOTHUBIIPABHOCTH, HErOBa IpaBHa MPHUPO/a, YCIOBU NPUM]jEHE Y3
npuMjepe CyAcKe Mpakce. YouaBajy ce CIMYHOCTH U HEKEe OMTHE
pasnuke, y3 3aKJbydHa pa3Marparma.

Kibyune pujeun: OCHOBU UCKJbyuY€Ha MPOTHBIPABHOCTH; bes-
HA4ajHO J1jero.
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YAK/UDC 343.93:57.087.1
Balazs Gati, LL.M., PhD student
Faculty of Law, University of Pécs,
Department of Criminology and Penal Enforcement

DATA PROTECTION ASPECTS OF THE USE OF FACIAL
RECOGNITION SYSTEMS FOR LAW ENFORCEMENT
PURPOSES

On May 12, 2022, the European Data Protection Board adopted new
guidelines on the use of facial recognition technology in law enforcement
(EDPB Guidelines 05/2022). The document provides guidance for EU
and national legislators and law enforcement authorities on the
implementation and use of facial recognition technology systems. More
and more law enforcement authorities use or intend to use facial
recognition technology systems, among other things, to authenticate or
identify the persons involved. At the same time, facial recognition
technology systems carry a significant risk for the rights and freedoms of
natural persons by processing personal data belonging to the category of
biometric data. Although these systems offer indispensable advantages
for law enforcement authorities, compliance with the requirements of
necessity and proportionality - which in many cases operate within a
wider framework than in the private sector - is also an essential
requirement in their cases.

At the same time, these authorities have different discretionary
powers and sovereign powers in each member state.

According to the position of the European Data Protection Board,
facial recognition technology systems can only be used in accordance
with the requirements of necessity and proportionality specified in the
directive on data protection to be enforced in law enforcement, as well as
separately mentioned in the Charter of Fundamental Rights.

By exceeding the scope of the directive, however, facial recognition
technologies can serve many purposes, including public safety and
commercial aspects in particular.

In my study, I am looking for the answer to how it is possible to use
facial recognition technology systems in accordance with the above
requirements, especially in the case of data processing for the purpose of
law enforcement.

Key word: Law enforcement; Data protection; Facial recognition.
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ITPABHO-EKOHOMCKA CEKIIMJA /
LAW AND ECONOMY SECTION
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VJIK/UDC 340

Ipog. Op Bpanro Bepuh, pedosru npoghecop y nenzuju
[IpaBau axynrer YauBepsureta y Mcrounom CapajeBy

IIPABO UBMEDBY JAHAIIBEI XAOCA U
JUCTOIINJCKE BYIYRHOCTHU

CynOuHa caBpeMEeHOT MpaBa He THYEe CE TeK pa3Boja came
MpaBHE HayKe, Mpakce, 3aKOHO/IaBCTBA M HErOBE MPHMjEHE HTIL.,
HETO M Pa3Boja YUTABOT, Y)KEI' WMJM LIMPET, OKPYKEHma MpaBa U
npxkase. O MHTEpeca je 3a OBy TeMy H3yYUTH peduieKcHje Koje Ha
cyaOWHY mpaBa y MOCMaTpaHOM KOHTEKCTYy MMajy THUIl M HauuH
Jnajbe TIIo0amu3alije CBHjeTa, MHUTPAIMOHH TOKOBH W IpaBa
MUTpaHaTa, PETHOHATHO HWHTErpHcame CBHjETa, ,,[IPOTagame
MOJIepHE Jp)KaBe, JeMOKpaTH3alrja IPYIITBa, HOBH XJaJHU paT
KOju ce 3axykraBa, peadpmuicame WHTepecHUX cdepa, Te
JUCPYNTHBHE WHOBAIMje Y MPHUBPEAN U TEXHOJOTHjaMa, Teopuje
3aBjepe, JIOMIM KaJpOBH, JIONIE JHAEPCTBO, HUBO pas3Boja H
MaTepujagHe MOTYRHOCT W, HApO4HUTO, (PAKTOPH TUCTOIHje Hallle
oyayhuoctu. MctuHa mozepHor 100a je Ja cy jaud, W3 JiaHa y
JaH, CBe jayd, a ciaduju cBe CclIadWju, CHPOMAIIHHjH U
pa3oujenuju. JloOpum nujenom je u uctopuja Tome Kpusa. Mcruna
je nma je reorpadwuja, Topea HWCTOpHUje, OCTaBUIa MHOTOOpPOjHE
,TauKe CIIOpema‘“ CaBpeMEHOI CBHjeTa M HEKe IIMUPOKO IO3HATe
BOjHE JIOKTpuHE 3a Hayk wu nojacjehame. Crio3HaTu
MPOTUBPjEYHOCTH CaBPEMEHOT ITpaBa je HEOOMYHO BaKHO MHUTAHE
came Jp)kKaBe, TpaBa M MPABHOT CHUCTEMa, alld j& JTAJIeKO BaKHH]jE
nohM 10 OJroBopa KaKO pEeJaTHBU30BATH TPOTUBPjEYHOCTH
(KOH(IMKTHOCTH) y caMOM MpaBy, T€ Y TOM CBHjETIy Kako
MOOUJIMCATH BJIACT M 3HAKE 3a OIIITe J00po U y claBy modjese
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JHo6pa man 3mom. YoBjeuaHCTBY, Ma U CBAaKOM HETOBOM [IHjeIy,

naHac, Tpeba cimobonma, pa3Boj u mpaBaa. CBUjET HE MOXEMO

YKAHYTH, MOKEMO Ta YYHHHTH caMo OOJpHM, pa3yMHuje ce Ha

TEeMeJbY U Y3 TOMOh 00JbeT, aKTHBHHU]ET U KBAJIMTETHHU]ET IIpaBa.

Hexum ox HaBemeHux murtamba hemo ce OaBUTH y OBOM
pany.

Kibyune pujeun: [IpxaBHa cTpaTeruja; 3Hame 3a yIPaBJbabe;
JlupepctBo; ['yOsbeme IpyIITBEHOT TMOBje-
pema; AxTuBHO mpaBo; EkoHOMHja TmpaBa;
Jbyncka mpaga; Jlemokparuja; XyMaHUCTHYKA
etnka; [lucpyntuBHe nHOBamwmje; Mera kpuza
2022; Nucronujcka OymyhHOCT.
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YIAK/UDC 657.6

Ilpog. Op Jbybuwa /labuh, pedosru npoghecop y nenzuju
Exonomcku akynrer Yausep3utera y beorpamy

HAYEJIA IOCTYIIKA JPKABHE PEBU3UJE

[loctynak ap>kaBHE peBH3HUje ce HE MOXKE YIOJOOUTH y
HEKH O CYJCKUX MOCTyMaKa, ajld HA Y OMIITH YIPaBHH MOCTYIaK.
3a pa3nuMKy Ol CYyACKMX W ONINTEr YMPaBHOT TMOCTYIKA, alld U
IPYTHX BpCTa TOCTymaka (HIpP. IUCHUIUIMHCKOT), MOCTYIIaK
JpKaBHE PEBH3Hje MMa HHU3 TOCEOHOCTH M CIEUUPUYHOCTH KOje
ra 4YnHe OCOOCHWM M HapouuTHM. fberoBa moceOHa CBOjcTBa ce
orJenajy y HA3y elieMeHaTa, yKJby4uyjyhnu 1 Hauena Ha Kojuma je
3aCHOBaH.

[Ipeamer ucTpakuBamba cy Hadela Ha KOjUMa IOYHBA
MmocTynak japkaBHe peBusmje. llmib pama je nma ce yTBpae u
aHAIIM3HPaAjy Ta Hadesa pajay JAKIIer W MOy3JaHujeT YTBphuBama
BpCTE IMMOCTYIIKA KO0jOj MpHUIMajga MOCTYyMaK Ap)KaBHE pEeBH3HjE, ca
CBUM HCroBUM crenupuunoctuMa. CBpxa pajga ce orjiena y
oborahuBamy npaBHe JUTEpaType y 00JacCTH MOCTYIKA JAp)KaBHE
peBusmje.

Ksbyune peun: Iloctymak npkaBHe peBusmje; Hauema mocrymnka
Ip>KaBHE  peBU3Hje; BpxoBHe  peBH3OpCKe
MHCTHTYyLM]e; J{p)KaBHA peBU30OpPCKAa MHCTHTYIIH]a
Perny0onuke CpOuje.
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PRINCIPLES OF STATE AUDIT PROCEDURE

The state audit procedure cannot be compared to any of
the court procedures, but neither canbe compared to the general
administrative  procedure. Unlike judicial and general
administrative procedures, as well as other types of procedures
(e.g. disciplinary), the state audit procedure has a number of
peculiarities and specificities that makes it unique and special. Its
special properties are reflected in a number of elements, including
the principles on which it is based.

The subject of research are the principles on which the
state audit procedure is based.The purpose of the research is to
determine and analyze those principles for the purpose of easier
and more reliable determination of the type of procedure that state
audit procedure belongs, with all its specificities. The purpose of
the research is to enrich the legal literature in the field of the state
audit procedure.

Key words: State audit procedure; Principles of state audit
procedures; Supreme Audit Institutions; State Audit
Institution of the Republic of Serbia.
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YAK/UDC 336.226.3

Ipog. op I'opoana Unuh Ionos
[IpaBau axynrer YauBep3uteTa y beorpany

OUKINIA NASCITURUSA Y (CPIICKOM) IIOPECKOM
ITIPABY

Ouknmja Nasciturus pro iam nato habetur quotiens de
commodis eius agitur (,,3a4eTo nere cmarpa ce Beh poheHum ako
je TO y BeroBoM Haj00JbeM MHTEpecy ) maTvpa joul OJf PUMCKOT
mpaBa W CBOjy MPHUMEHY je Halula y MPUBATHOM, Ipe CBera
HACJICTHOM, TpaBy. AyTOpKa I0JIa3u O] XUIIOTe3¢ Ja Ta (PUKIHja
MOXe Ja uMma ojpeheH 3Hauaj Wy mopeckoM ImpaBy. HMako
nasciturus HemMa NOPEeCcKH UICHTH(HKAIMOHU OpOj W OTyAa HUje
YBEICH Yy TOPEeCKH HH(DOPMAIMOHM CHCTEM, OH y ojapelheHum
CUTyaIljaMa MOXKe HMaK Aa Oyae ,,IPEro3HaT” y TOPECKOM
mpaBy. llopecke wuMIUIMKanWje HaBeaeHe ¢uknuje Tpeda
cariefatd y CaJejcTBy ca MMOBHMHCKUM MpaBUMa HASCIturus-a.
Haueno mpaBHYHOCTM Hanaxe Ja nasciturus (ako ce Jete poau
KMBO) WMa jelHaka mpaea y HaciehuBamy kao u apyra (Beh)
pohjeHa Jiernia octaBUola T€, y TOM CMHCIY, Tpeba Ja uMa u UCTe
obaBese. [Ipemaa xkuBOT moOuYMmE pohemem, ,,0MOIONIKA
er3UCTeHINja* nasciturus-a My Aaje KpmbU MPaBHU Cy0jeKTUBUTET
Y MOMEHTY CMPTH OIla U CBOjCTBO IMOPECKOMPABHOI cy0jeKTa u
npe pohema Tako MmMTO ToOCTaje  (3ajeqHO ca  JIPYrHM
HacJIeMHUIMa) OOBE3HWK Tiope3a Ha (HacneheHy) HMOBUHY
YKOJIMKO OTaI] HUje U3MUPHO Ty 00aBe3y Ipe CBOje CMPTH.

dukiyja nasciturus-a Moria 0u 1a Halje CBOjy MpUMEHY U
y CpIICKOM CHCTEMY Iope3a Ha Joaary BpenHocT. IlyHonmeTHu
npxaeibaHuH PeryOnuke CpOuje Koju Ha HEHO] TEPUTOPHUjU
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KyIlyjeé TpBH CTaH WMa, MOoJ ojapeheHNMM ycioBMMa, MpaBO Ha
pedbyunanmjy I[1/I1B-a, usmehy ocranor, u 1Mo OCHOBY 4YJIaHOBa
EErOBOT MopoAnYHOT JoMahuHCTBa Koju ox 1. jyma 2006. roguHe
HUCY WMalli y CBOjUHH WiIH cycBojuHH ctaH y CpOuju.
OuurnenHo je na nasciturus WCMyHaBa Taj BPEMEHCKH YCIIOB, a
Hanazehn ce y yTpobu Majke OH je HmEeH HEOIBOjHB JIEO T 3a
mopecke moTpebe Tpeba ma Oyle u3jeAHAYeH ca OCTaJIOM
KyIUEeBOM JICLIOM M JPYTUM JHLIHUMA KOjU CY WIAHOBU TTOPOJAUYHOT
nomahmHCTBa TOpecKor oOBe3HWKa. Mako Ou mpuMmeHa QukImje
nasciturus-a IpBeHCTBeHO 00e30equiia KOPUCT APYroM JIHILy, TO
jecT TIOpecKoM OOBE3HUKY, IMOCPEIHY KOPHCT Koja ce orjiena y
pelaBamy CTaMOCHOT MHUTamka Takohe OM MMana W Juia Koja ca
BUM UMajy 33je[JHUIly >KUBOTa, a TOo he mo polhewy OuUTH U
nasciturus. Y momahe mpaBo 0m, melhytum, Tpebaio yrpamutu
nmoceOHO aHTHA0Y3MBHO MpaBWJIO Kako OW ce chpednia
HEJETUTHIMHA MTOPECKa eBa3uja.

Kibyune peum: Nasciturus; Ilope3 na umosuny; I[lope3 Ha nomary

BpenHocT; [ToceOHO aHTHAOy3UBHO MTPABKIIO
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YIAK/UDC 336.22
IIpog. op Mapuna JJumumpujesuh
[IpaBHu (akynreT YHUBep3urtera y Humry

MAHUDECTAIIUMJE JUT'UTAJTHE MOJIEPHU3ALINJE
OIIOPE3UBAIBA

Ompenessee 1a ce MOCTyNaK aAMHHUCTPUpPAba ITOPECKUM
CHCTEMOM y CaBPEMEHO] AP)KAaBH MOJICPHH3Yje 3HATHOM MPHUMEHOM
JUTHUTAIHE TEXHOJIOTHje, pa3syMJBHBO je caMo 1o cebu. Bume je
cerMeHara OBOI' IIOCTYIIKa, YHyTap Kora je AWIHTaJHa TeXHOJOTHja
Halla CBOJy MPHUMEHy, JoHOocehd Tako MHOIITBO IpPOMEHa U
onpeheny TpaHchopmaljy cxBatama (EHOMEHA OIOpe3MBambA.
Jluue, anu u Hanu4je MaHH]ecTalja AWTHTAIHE MOJACPHH3AIIN]jE
orope3uBama, Koje cy y (oxycy aHamuse y pamy, HOKasyjy Aa ce
OKBHp JETOBamba IOPECKHX OpraHa W TPAOULIHOHAIHH IPUCTYII
o0aBJbalby TIOPECKMX TIOCIOBa OWUTHO Memajy, a TMoIylanuja
MOPECcKHX 0OBE3HHKa ycMepaBa M IOCTYITHO HaBUKaBa Ha HOBY — T3B.
IUTUTATHO-TEXHOJNOIIKY  MapaWTMy  HUCIyHhaBamka  IMOPECKHUX
obaBe3a. JlururarHOM MpexHOM IoBe3aHOINy MOPECKUX opraHa M
MOPecKNX OOBE3HMKA y aKTYEeJIHUM yCIOBHMa, peaju3alyja opecke
JETATHOCTH [IpXKaBe Ce TIOPECKOM jaBHOM MIbEHY Ipe3eHTyje Ha
Ipyradiju HaduH, y OJHOCY Ha HEKa paHHMja BPEMEHA, U THME
MOKa3yje CarjlaCcHOCT TIIOpEeCKe BJIACTU Ca LIMPOKO3aCTYIJbEHOM
TEHICHIIMjOM JIUTHUTAIN3aNUje VIIPaBJbakba MOPECKAM IOCIOBUMA.
Nako MoaepHu3aiuja onope3nBama (opecke 00JIaCTH), Y3 CajejCTBO
JUTUTAITHE TEXHOJIOTH]je, TIOCTaje He3a00MIM3aHa YKOJIUKO Ce UMajy Y
BUAYy HE€ CaMO 3aXTCBU HAIMOHAJIHHUX IOPECKUX CHUCTEMA, Beh u
MehyHapomHM TOpecKkH cTaHmapad (IIPOMOBHCAaHH OJ  CTpaHe
MeljyHapoqHUX (PHHAHCH]CKHX OpraHu3allfja), He Tpeba 3amoCcTaBuTh
OKOJNHOCT Jia, Y CBaKOM KOHKPETHOM HAalMOHAIHOM aMOMUjeHTY,
MOCTOjU OCOOCHW CIIEKTap YHWHWIAA KOjH CBOJHM JIjCTBOM
ACTCPMHUHHUIILY OIICEI W AWHAMUKY HBCHOI' IMPCUCIHUTHUBaKba U
NpUXBaTamba Of CTPaHEe MOPECKHX OOBE3HHKA, OMHOCHO (aKTHUKe
HUMILIEMEHTALH] €.
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Kibyune peun: OnopesuBame; [lopecku moctynak; JururamHa tex-
Honoryja; JlurutamHa ~MoAepHH3alMja  OIOpe-
3uBama, Manudecranuje IUTUTATHE MOACPHU-
3aIHje OTOpPE3nBambA.

MANIFESTATIONS OF DIGITAL MODERNIZATION OF
TAXATION

The decision to modernize the procedure of administering a
tax system in a contemporary state by significantly applying digital
technology is self-explanatory. There are several segments of this
procedure, within which technology found its application, thus
bringing plenty of changes and a certain transformation of
understanding the phenomenon of taxation. The face and back of
manifestations of digital modernization of taxation, which the
analysis in this paper focuses on, indicate that the framework of
actions of tax authorities and the traditional approach of performing
tax operations are changing significantly, and that the population of
tax payers is directed and gradually accustomed to the new, so-called,
digital-technological paradigm of fulfilling tax obligations. Through
the digital network connection between tax authorities and tax payers
in the current circumstances, the realization of tax activity of the state
is presented to the tax public in a different way, in relation to earlier
times, thus showing the tax authority’s acceptance of the widespread
tendency of digitalizing the management of tax activities. Although
the modernization of taxation (the field of taxation), in cooperation
with digital technology, becomes unavoidable if we take into account
not only the demands of national tax systems, but also international
tax standards (promoted by international financial organizations), the
unavoidable fact is that in each national environment there is a unique
spectrum of factors whose actions determine the range and dynamics
of its re-evaluation and acceptance by tax payers, i.e. its actual
implementation.

Keywords: Taxation; Tax procedure; Digital technology; Digital
modernization of taxation; Manifestations of digital
modernization of taxation.
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Bacunvesa Oxcana Huxonaesna, x.10.H.,

Houent /IlenapramMeHTa NpaBOBOrO PEryJIUPOBAHMS
SKOHOMHUYECKOU JIeATenbHOCTH PUHAHCOBOrO YHUBEPCUTETA IPU
IIpaBurensctBe Poccuitickoit denepanun

HNEPCHEKTUBBI PABBUTUSI TEXHOJIOI'HYECKOI'O
HNPEANNPUHUMATEJIBCTBA B YCJIOBUAX CAHKLIUA

PackpriBaerca MOHATHE  TEXHOJOTHYECKOTO
NPEANPUHAMATENBCTBA,  [TPOAHAIUZUPYOTCS 0Cc0OEHHOCTH
JaHHOW  (GOpMBI  TpEANPHHUMATENBCTBA.  PaccMaTpuBaeTrcs
TEXHOJIOTHYECKOE TNPEANPUHUMATEIBCTBO INPUMEHHUTENBHO K
COBPEMEHHOMY 3Tally Pa3BUTHsSI OOIIECTBA, a TAKXKE B YCIOBUS
9KOHOMHUYECKUX CaHKIUi. OTMeuaeTcss BbICOKAas 3HAYMMOCTh
JaHHOW (OpPMBI NPEANPUHUMATENHCTBA B  HMHHOBALMOHHOMN
O9KOHOMHKE, a TaKXKe AaHAIU3UPYIOTCSA XapaKTEpHbIE OTIHYHS
TEXHOJIOTMYECKOI0 MPEANPUHUMATENBCTBA OT TPATAULUOHHBIX
¢dopma. Tlpolecc TEXHOIOTHYECKOTO MPEANPUHUMATEIHCTBA
TpyZHO  (QOpPMalIM30BaHHBIM  BBHAY  crneuuduka  BUAa
JEeSATeNbHOCTUH. AHAIM3UPYIOTCS MPOOJIEMBI, MpEeAIaraloTcs MyTH
WX pemeHus. A Takke paccKaxy O TMpHUMepax YCIHEIIHOTO
TEXHOJIOTHYECKOTO MPEAITPUHUMATENIBCTBA.

TexHonornyeckue  MPEANPUHAMATENBCTBO  SBISETCS
CUCTEMATUYECKON  NPEAIPHHUMATEIBCKONH  JESTEIBHOCTHIO,
OCHOBaHHOW Ha TpaHchopManuu (yHAAMEHTAIBHBIX HAYYHBIX
3HAaHMH B MPOMBIIUIEHHO INPUMEHHUMEIE, SKOHOMHYECKH
ONpaBIaHHbIE U BOCTPEOOBAaHHBIE PBHIHKOM TexHojorumil. B
COBPEMEHHBIX pe€alMsX YPOBEHb pPa3BUTHUS  HALMOHAIbHOU
9KOHOMHUKH  OIpeneisercd  JAWHAMUKOM  HMHHOBAallMOHHOHN
aKTMBHOCTH, 4YTO  HANpPSAMYK  OKas3blBACT  BIMAHHE  HA
KOHKYPEHTOCTIOCOOHOCTh CTPaHbl HA MUPOBOM PBIHKE.
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Prof. d-r Sejdefa Dzafce
redovni profesor i dekan Fakulteta pravnih i politi¢kih nauka
Ameri¢kog Univerziteta Evrope — FON, Skoplje

GLOBALNI TRENDOVI OPOREZIVANJA DOHOTKA
FIZICKIH LICA U SKLADU SA EKONOMSKOM
SPOSOBNOSCU

Princip oporezivanja u skladu sa ekonomskom
sposobnos¢u predstavlja jedan od dva pristupa ostvarenju nacela
ravnomjernosti. Prvi pristup se temelji na primjeni nacela koristi
(engl. benefit principle), a drugi se zasniva na primjeni nacela
sposobnosti placanja poreza (engl. ability-to-pay principle).
Nacelo oporezivanja u skladu sa ekonomskim mogucénostima
predstavlja maksima pravedne raspodjele poreznog tereta izmedu
fizickih lica, koji podrazumeva da poreski obaveznici sa istom
ekonomskom snagom budu jednako tretirani, a poreski obaveznici
sa nejednakom ekonomskom snagom budu nejednako tretirani.
Naime savremeni ekonomski teoretic¢ari (Pogge i Mehta, 2016) su
aktuelizirali disparitete u razvoju izmedu bogatih i siromasnih
zemalja koje nastaju kao rezultat pristupa u oporezivanju u
uslovima intenzivnih globalnih tekova. Autor u ovom radu pravi
analizu principa oporezivanja u skladu sa ekonomskom
sposobnos¢u u uslovima intenzivnih globalnih tokova, sa
akcentom na efekte na zemlju u razvoju, sa fokusom na Republiku
Severnu Makedoniju.

Kljuéne reéi: Ability-to-pay principle; Dohod fizi¢kih lica;
Globalni trendovi; Republika Severna Makedonija.
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GLOBAL TRENDS IN INCOME TAX OBLIGATIONS OF
NATURAL PERSONS BASED ON FINANCIAL ABILITY

The principle of taxation following the economic ability
represents one of the two approaches aimed at equity. The first
approach is founded on the application of the benefit principle,
while the second approach is based on the ability-to-pay principle.
The philosophy of taxation based on the financial ability is in fact
a concept of equitable allocation of taxation burden among natural
persons, which means that taxpayers with the same or similar
financial ability are treated equally, while taxpayers with different
financial ability should be treated accordingly i.e. depending on
their financial ability. Namely, the contemporary economic
theoreticians (Pogge and Mehta, 2016) have brought on the
surface the disparities in the development between rich and poor
countries which appear as e result of the taxation methods applied
based on global trends. This paper focuses on the analysis of the
taxation principle based on financial ability in an environment and
circumstances of intensive global courses, with specific stress on
the effects on developing countries and in particular the case of
Republic of Nort Macedonia.

Key words: Ability-to-pay principle; Income of natural persons;
Global trends; Republic of North Macedonia.
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Prof. dr. Dzamna Vranié
Prof. dr. Amina Nikolajev
Pravni fakultet Univerziteta u Sarajevu

OCUVANJE OKOLISA KAO PREDUVJET REALIZACIJE
PRINCIPA NAJBOLJI INTERES DJETETA

U vremenu sveprisutnih klimatskih promjena, i posljedica
koje ostavljaju, oCuvanje okolisa izrasta iz zajednicke potrebe svih
ljudi za pobolj$anjem kvalitete Zivota.

Pretjerano 1 neodgovarajuce KkoriStenje raspolozivih
resursa dovode do uruSavanja ekoloSkog sistema i narusavanja
ekoloske ravnoteze, proizvode¢i negativne posljedice po okolis.
Za ocCuvanje Ciste i zdrave okoline pojedinacno i kolektivno
odgovorni su svi zbog cega razvojne politike trebaju biti
usmjerene ne samo ka poboljSanju blagostanja nego i ka
ostvarenju zajednickih vrijednosti. Imaju¢i u vidu prvi princip
Stokholmske  deklaracije prema kojem: “Covjek ima
fundamentalno pravo na slobodu, jednakost i adekvatne uslove za
zivot, u okolini koja je dovoljno kvalitetna da dopusSta Zivot
dostojanstva i blagostanja“ on nosi sve¢anu odgovornost da zastiti
i poboljsa tu okolinu za sadasnje i buduce generacije”.

Ostec¢enje okolisa, klimatske promjene 1 izloZenost
djetinjstva onecis¢enju i otrovnom otpadu onemoguéavaju da
djeca uzivaju svoja prava danas i u buduénosti, budu¢i da su
njihovi cjelozivotni zdravstveni ishodi, dobrobit i razvoj ugroZeni.

Samo u zdravim okruzenjima djeca se mogu razvijati i
rasti i uZivati svoja prava. Pristup koji se mora zauzeti kod
ostvarivanja djecjih prava jeste uzimanje u obzir svih dimenzija
zdravog okoliSa kao uvjeta za ostvarivanje najboljih interesa
djece.

Kljuéne rijeci: Okoli§; Dijete; Najbolji interes djeteta; Ljudska
prava.
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Ilpog. op Bojana Bacumwesuh-Ilomawesul
[IpaBau axynrer YauBepsurera y bamoj Jlymu

MHNOCEBHHU CIYYAJEBHU OAI'OBOPHOCTH 3A
IIOPECKY OBABE3Y CA OCBPTOM HA CEKYHJAPHY
IIOPECKY OBABE3Y Y JOMAREM U
KOMITAPATUBHOM IIPABY

[Ipenmer ananm3e oOBOr pajga Ccy MOCEOHU CIy4ajeBU
OJI'OBOPHOCTH 3a IOpEecKe 00aBe3e ca OCBPTOM Ha CEKyHIapHY
nopecky o0aBe3y CONUAAPHOT W CYICHUAMjapHOT Ay>KHUKA Y
nomaheM ¥ KOMIapaTUBHOM ITIPaBy.

Llmb oBor pasia je moABpraBame MOPECKUX 3aKOHA YHYTap
BbuX kojum cy ypeheHr HHCTUTYTH COMMIAPHOT U CYTICHANjapHOT
IOy’)KHHKa JIeTajbHO] aHamu3M. VicToBpeMeHo, b je yKa3aTu U Ha
KOJIM3HUje TOPEeCKUX 3aKoHa ca onpel)eHHMM 3aKOHMMa KOjUM Cy
rapaHToOBaHa HEKa Jpyra NpaBa, Kao INTO je TpUMjepa pajH,
3aKOHOM O MPUPETHUM APYIITBAMA TApaHTOBAHO MPAaBO OCHUBAUa
Ha nMoBHHY. OcuMm, Tora y pamy he OMTH ykazaHO U Ha Ipumjepe
W3 yIIpaBHE U CyJACKe Ipakce yHyTap buX y Be3u ca conugapHom
MOPECKOM 00aBE30M.

Konauno, y pagy he Outm carnemaHa u pjemema y
onpeh)eHMM KOMIapaTHBHHMM IIOPECKHM CHUCTEMHMa, Kako Ou
HAjKBAIUTETHHU]a pjellleha MOTJIa MOCITYKUTH Kao y30p MPHIHKOM
HU3MjeHe MOoCTOjehinx TMopecKkux 3akoHa yHyTap buX kojum cy
ypeh)eHn HHCTUTYTH CeKyHAapHe Imopecke odaBese.

Kibyune pwujeun: Ilopecka o6aBe3a; CekyHaapHa moOpecka
obaBe3a; ConumapHu TIOPECKH JYXKHHK;
CyncuamjapHu MOPECKU Ty KHUK
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SPECIFIC CASES OF TAX LIABILITY WITH REGARDS
TO SECONDARY TAX LIABILITY, IN DOMESTIC AND
COMPARABLE LEGISLATION

This paper will analyse specific cases of tax liability with
regards to secondary tax liability of joint and several, and
subsidiary debtors in domestic and comparable legislation.

Objective of this paper is to analyse in detail tax laws
within BiH which regulate joint and several, and subsidiary
debtors. At the same time, objective is also to point out the
collision between tax laws and certain laws which prescribe other
rights, such as in the Law on Companies, which guarantees right
to asset to the founder. Also, paper will point out examples from
administrative and court practices within BiH regarding joint and
several tax liability.

Finally, paper will discuss solutions from comparable tax
systems, in order to find most suitable solutions which could serve
as an example for amending the existing tax laws within BiH,
which regulate secondary tax liabilities.

Key words: Tax liability; Secondary tax liability; Joint and
several tax debtor; Subsidiary tax debtor
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Ss. Cyril and Methodius University, Department of Financial
Law, lustinianus Primus Faculty, Skopje

TAXES AND THE RISE OF NEW WORK ARRANGMENTS

The year 2020 will be memorized as the beginning of the “new
normality”. Since March 11" the global economy experienced
unprecedented changes due to the corona-virus. Soon after the spread of
the COVID-19 pandemic the governments worldwide introduced
number of economic legislative adjustments mostly in the area of labour
law and taxation in order to protect citizens and ensure their health and
safety at work. The main goal of all national fiscal, economic and social
measures was to try to curb the expansion of the virus by constraining
the physical mobility. Authorities proclaimed that “if people do not
interact with each other and stay at home, the virus cannot spread”. Such
“social distancing” paradigm has come with large socio-economic costs.
Besides health, social and economic difficulties, the question of taxation
of the workers has arisen. This situation has forced both workers and
employers to start changing the traditional view of what was previously
understood as working space, working hours and routine.

Although the concept of teleworking has been slowly but surely
increasing over the years, the COVID-19 pandemic has brought remote
working to the forefront of working life. Additionally, the intensive
process of digitalization of everyday life has eased the conditions for
workers to carry on working from home or alternative worksite outside
the employer’s premises. The term “remote working” refers to many
new forms of non-standard work arrangements, such as: telework, e-
Work, mobile work, smart working, flexible working, hub-work,
locationless work, co-working, home office, virtual office and platform
work.

The evolution of new models of work arrangements has number
of benefits that include increasing participation in the labour market,
attracting and retaining talent, enabling balanced regional development,
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improving work/life balance, improving child and family wellbeing,
reducing transport-related carbon emissions and air pollution. On the
other hand, research has identified different challenges to all parties
involved. On a broader scale, remote work could also have a negative
impact on national employment levels. In the case of employees, remote
working is linked with negative effects on mental health, with workers
experiencing feelings of isolation, loneliness and stress.

The impacts of increased remote work can be substantial and
remote working has the potential to fundamentally revolutionize the
nature of where, how, when and why people work. This in turn will
bring about economic, environmental, cultural, social and tax change. In
respect to taxes, countries have a right to tax within their borders.
However, the new work arrangements fundamentally sever the
geographic link between the locations of the employer and the employee.
As a result countries may disagree about whether remote work occurs
“within” their borders for tax purposes, with either the employer’s
location or the worker’s place where the economic activity is performed.
This only indicates that traditional tax rules, which assume people work
in the employers’ premises, are outdated and are not longer applicable.

There is a clear need for structural tax reforms in order to adapt
tax systems to globalisation and technological change, particularly with
respect to the changing world of work. However, countries should have
in mind that a “one-size-fits-all” tax system does not exist and country-
specific circumstances should be taken into account in adjusting the tax
rules to the contemporary work arrangements.

Key words: Remote work; Teleworking; Work-from-home; Freelancers;
Income tax; Tax policy.
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Jloy. op Ilpeopae Maunapesuh
loy. op I'opan baromuh
Exonomcku ¢akynrer YauBep3utera y Uctounom CapajeBy

INPUOPUTETHU INIObONNTPUBPEJHE IMOJIMTHKE BUX
KAO OAI'OBOP HA OYEKUBAHY MEI'AEKOHOMCKY
KPU3y

VY W3a30BHOM BpEeMEHY MaHIEMHje, Ka0 M HEMOCPEIHO
HaKOH e, JIOTOAMIIE Cy C€ paJHKallHe MTPOMjeHe KOje Cy TOIaTHO
YCIIOKJbCHE aKTYCSITHUM PaTHUM CyKoOOM Ha Tiiy EBpore u cBuM
nocJbeuiaMa Koje u3 mwera nporctuuy. OHe Hamehy UMIiepaTuB
Ipyraddjer NpOMHUIbakka M peleduHHcama APYIITBEHUX U
eKOHOMCKHX TPHOpPHUTETa. AKTyelIHa KpH3a M H3a30BU KOJH CYy
npe] Hama 3axTjeBajy Ja ce Ha CBHUM HHMBOHMMA, OJi Makpo [0
MHUKPO HHBOA, HIECHTUQUKY]Y KJbBYYHH CTPATCIIKA LHUIJbEBU U
MIpaBIM JjeloBama. UWHU ce J1a CBaka MpUBpea, U Cy0jeKTH KOoju
je cauumamajy, MOpajy BHIIE HEr0 HWKajJ Ja C€ OCJIOHE Ha
BJIACTHTE IPOU3BOJHE CIOCOOHOCTH M Jia CBOje PACIIOJIOKUBE
pecypce anonupajy Ka OHHM TIpaHama M J[jellaTHOCTHMA Koje Cy
KJby4HE 32 OYyBame€ OIPKMUBOCTH HAIMOHAJIHE EKOHOMHjE W
MPUXBATILUBOT JIPYIITBEHOT cTaHmapaa. Y oBome pany, hokyc he
OWTH Ha TIOJHOTIPUBPENIN KOja je Y3 €HepreTUKy KJby4Ha 00acT y
BpPEMEHY HEW3BjECHOCTH, HECTaOMJIHOCTH W Hecrammue. Kpo3
aHayM3y Hacrojalie ce yka3aTH Ha HEONXOJHE IMIpaBle U
MPUOPUTETE Y TOJBONPUBPENHOj TOoIMTUIM buX y muby
J0CTH3amba beHe pexpaMOeHe CyBEepEHOCTH.
Kmyune pujeun: Kpmza; Ilosmompuspena; Ilpexpambena

cyBepeHoct; Ctpareruja.
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Hoy. op lanujena Ilemposuh
[IpaBan Qaxynarer YHuBepsurera y I[IpumrTuHE ca NOpHUBpEMEHUM
cenumteM y KocoBckoj Mutposuiu

EKOHOMCKA AHAJIN3A ITPUBATU3ALIUJE 3ATBOPA

OrpaHu4YeHOCT 3aTBOPCKUX KallallUTeTa U BUCOKH TPOLIKOBHU 10
3aTBOPEHHKY y OKBUpPY Jp)KaBHUX 3aTBOpA IOKPEHYJIH Cy NHTambe
OIPaBIAHOCTH MOCTOjama IPHBAaTHUX 3aTBOPA M M3a3Bald moneny mehy
NpaBHULMMA, ald M y OKBHPY IIUpe 3ajemHune. Mako ce MCTOpHjcKU
NPUBAaTHA 3aTBOPU jaBieajy jom y 19. BeKy HHXOBa OINPaBIAHOCT
IpencTaB/ba MUTAkE KOje 3a0KyIsba Maxmy y 21. Beky kamga ce Opoj
ocyhennka mnoBehaBa, a JonaTHa yiarama y 3aTBOPCKE KalalUTETe
mpeacTaBibajy ontepeheme 3a Oyniere Benukor Opoja 3emaspa. Ja mu ce
NPUBATHO TPHCBajarbe MpoduTa BIACHHKA 3aTBOpa KOCH Ca jaBHUM
HMHTEPECOM KOjU JprKaBa Ka)KkhaBambheM HACTOjH Ja 3alUTHTH, Aa JIU je
NPaBO KaXKihaBama, OJHOCHO peajH3alije Ka3He EKCKIY3UBHO IPaBO
Jp>kKaBe, KakaB je OJHOC TPOLIKOBA M KOPHCTH OBOI' HAYMHA M3/pIKaBarba
Ka3He, MOTY JIM TIPpUBaTHH MOTHBHM 3a HpO(UTOM [a JOBEAy [0
KOpYIILHje U Ap. cCaMo Cy HeKa o] ITUTamba Ha Koja ce 0JIroBop o4ekyje. Y
OPWIOT TpHBaTH3AlMje 3aTBOpAa HIC YHICHHLA Ja Ce Yy OKBHPY
3aTBOPCKOI KaXKKhaBamka aHraxKyje BellMKa KOJIHWYMHA pecypca Kojy Om
Jp>kaBa MOIJIA J1a YCMEpPH Y APyre CBpXe, ajli U TO Jia Ce OIOPEe3HBabEM
NPUBAaTHUX KOMIIAHMja KOje Cy BIACHHIM NPHUBATHUX 3aTBOPAa MOXKE
OCTBapUTH 3HauyajaH OyuyeTckd npuxoxa. [IpuBaTuzammja ce Moxe
OCTBapuTH [0 MOJIelly IyHE W MOJyNpUBAaTH3alMje U MOJpa3ymeBa
3aKJby4HBame€ yroBopa ca JApkaBoM. [loceOHO BaXHO NHTakE Y
OJUTyYMBalky y aHraXOBakby NMPHUBATHUX 3aTBOPCKUX KamalHUTeTa jecTe
MUTalkE YCICIIHE pealu3aldje 3aTBOPCKE KasHe U Cy30ujama
peLunBU3MA.

VY pany ce aHanmu3upa ONpaBAAHOCT KOpuIThewma MPUBATHUX
3aTBOPCKHX KalalUTeTa M yKa3yje Ha eKOHOMCKH e(eKaT U 3Hauyaj TaKBe
Mepe. AHanM3a je  3acHOBaHA Ha  IIPUMEHM  EKOHOMCKOT
WHCTPYMEHTapHjyMa U METOJI0JIOTHj]E.

Kibyune peun: [Tpusathu 3atBop; Tpomkosu; ExoHoMcka aHanu3a.
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Jloy. op Bophe Mapunosuh
[IpaBau axynrer YauBepsurera y Mcrounom CapajeBy

3AKOHUTOCT Y BYIIETCKOM IIPABY

3aKOHHUTOCT y OYIIETCKOM IPaBy MMa BEJIHKHU 3Ha4a] HaKO
ce He HaBOJM M3pUUNTO Mehy OyleTckuM Hauennma y KJIaCHYHUM
TEOPUjCKUM TIOfjesiaMa U JeduHUIMjaMa. ¥ OBOM pany, ayTop
MOCTaBJba XUIIOTE3Y O TMOTPEOH yCIIOCTaBJbama jacHO ojpeheror
Hayena 3aKOHWUTOCTH y Be3W ca cBuUM (¢aszama Oyperckor
nocrynka. [IpeTmocraBke Ha KojuMa je 3aCHOBAHO HCTPaKHBAHE
jecy mpupojaa OyUETCKOT TpaBa Kao aujena ()MHAHCH]CKOT TpaBa U
mpupona OYy[IEeTCKOT TOCTYIKa Kao TOoceOHe BpCTe MPaBHOT
MOCTYIKA KOjU Y CBOJUM Pa3JIMUUTHM (azama jeJTHaKO IMOYrBa Ha
3aKOHOJIABHO] W M3BPIIHO-YIIPaBHO] (QyHKIMWjU BiaacTu. Kimacuuna
mojjena OyUETCKHUX Haderna Mpero3Haje HeKe OJuIhKe Oylera Koje
ce MOT'y carjieZlaBaTd U y OKBUpUMa Hadella 3aKOHUTOCTH, & TO Cy
MPBEHCTBEHO jJaBHOCT U MPETXOHO ogoOpeme. MelhyTum, Haveno
3aKOHUTOCTH Tpedaso OW mocMarpaTH M y JPYyrMM paBHHAMA,
MOMYT MUTamka npasHe popme Oyuera, oxHOca GopMe U CaapKUHE
Oyuera, MpaBHOT TyMauema, W Jp. AyTop HaBOAM NpUMjepe H3
nomaher OyIIeTCKOT mpaBa, CIpaM dYera IpoBjepaBa IMOHYheHY
XHIOTE3y, a MOCEOHO carjieaBa YCIOBJBEHOCT Oyliera Ipyrum
MPaBHUM U TUIAHCKHM aKTHMA.
Kmyune pujeuu: byuer; 3akonuroct; Haueno; Ilocrynak;

IIpasgo.
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Mp Mupowy6 Kpynuh
MunucrapctBo ¢puHaHcHja u Tpe3opa buX, CapajeBo

PA3BOJHU INPOJEKTU 3EMJBE UBMEDBY UHTEPECA
MEBYHAPOJHUX TAPTHEPA U CTAIbA IIPABA Y
BOCHMU U XEPIIEI'OBUHH

Bocua m XepueroBuHa je ocTBapwiia BHCOK CTCIEH
capaame ca MehyHapoaHUM (UHAHCHJCKMM WHCTUTYIHMjaMa Ha
MOJJIO3M  WIAHCTBA Yy BHUMa W CTama NoTpeda 3a eKCTepPHUM
¢uHaHCcHpameM. Te HHCTUTYIHje Cy CBOjeé HMHTEpPEece Kpo3
KpEIWTHE TIOCJIIOBE TIOBE3WBAJIE Ca BJIACTHTOM CBPXOM U
obaBezamMa TpeMa WIaHWIIAMA Yy TIOTJIEAYy  MOACTHIAKA
eKOHOMCKOT pa3Boja 3eMJbe WWiIaHuIEe. IbuxoBe yHyTpamime
MpOLIEAYPE OIljeHe KPEAUTHOr 3axTjeBa 3eMJbe IUJbalIe CYy
MOTEeHIMjaTHe e()eKTe y CKIaay ca CEKTOPCKHM M CTPYKTYPHHUM
pedopmama koje omoryhaBajy jauame TpPIKUIIIHO OpjeHTHCAHE
C€KOHOMHj€, BJIaJaBUHy TIIpaBa, TMPOMOLKjy TMpHBAaTHE W
npeny3eTHUYKEe UHUIMjaTuBe. Jlajbe, jauame JIEMOKPATCKUX
WHCTHTYLIMja, TOIITOBaKkE JbYACKUX TIpaBa, BHIIETAPTHjCKY
JIEMOKPATH]y, IEMOHOIOIU3AIM]Y U JIECEHTPATU3aIH]y, T ITOMOh
E€KOHOMH]H it} MocTaHe BUIIIE mehyHnapoHO
KOHKypeHTHa.OCTBapeHH pe3yiTaTH y 3E€MJbH HE CaJipiKe
noXKeJbHEe y4YMHKE, a eKOoHomuja buX, y 1jenuHu rienaHo,
HCII0JbaBa KapaKTEPUCTHKE CTAarHalldje W 3a0CTajalba y OJHOCY
Ha 3eMJbe OKpyXKema. [loceOHO KpyImHHU mpodiIeMu ce UCcKasyjy Ha
M0JbY CHEPreTCKEe M TEXHOJIOUIKE TPaH3UIHje, (QyHKIHOHATHOCTH
WHCTUTYIH]ja, OJIP>)KUBOCTH MPHPOTHUX U IeMOTrpadCKUX pecypca,
T€ HEJOBOJbHE  KOHKYPEHTCKE CHOCOOHOCTH 3eMJbe. HuBo
Pa3BUjEHOCTH TPUBATHOI j€ y CjeHIM Hee(UKACHOT jaBHOT
CEeKTOpa.

Tume ce orBapa mNuTame MaTepUjaTHOT U (opMaIHOT
KOHTEKCTa OBAaKO HACTAIMX JUCIPONOpIHMja H  HIpPUMjEHE
MehyHaponHUX (HUHAHCHjCKUX YroBopa. AKO cy MehyHaponuHe
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(MHAHCHjCKE WHCTHTYNHjE€ JOCIEAHO H O30WMJPHO IIHjCHHIIE
eleMeHTe (PUHAHCHjCKUX 3aXTjeBa 3eMJb€ M MpOIjjeluBalle
BUXOBE OYCKHBaHE eeKTe y MMILIEMEHTAlHjH, KaKo je mMoryhe
ma ce exoHomuja buX wHalhe y Temkohama koje Hermpajy
MIPBOOHTHE UJbEBE (PUHAHCHPAHA?

VY Tpaxkemy OAroBOpa Ha OBO MUTAE TMOILIH CMO OX
IIPETIOCTAaBKE J1a je CTame MpaBa 3eMJbe NpuMaola GpruHaHCcHpama
OMOryhuio HENOBOJbHE YYHMHKE HMIUIEMEHTHPAaHMX YroBOpa M
yTULaNo Ha mojaBy mparehux ekoHOMcKuxX Temkoha. Y pamy ce
aHaIM3upa KOHTEKCT HUMIIEMEHTAIIH] e MehyHapoxHux
(hMHAHCHjCKUX YTrOBOpa ca aclieka MOAOOHOCTH cTama aomaher
npaBa 3a HUXOBY NPUMjeHYy, Te YKa3yje Ha BEIMYHHY M 3HAuaj
MOCJbeINIA YOUSHUX MUCIIPONOPINja Ha HAITMOHATHH €KOHOMCKH
Pa3Boj y IjjeNnHU.

Kmbyune pujeun: Konkypenrcka cnocobHoct; IlocmoBHo
okpyxkeme; Crame mpaBa; KMwmruiemen-
Tanuja Meh)yHapoIHUX (GUHAHCH]CKHX YTO-
Bopa; Exonomcku pact; TpxuimHa npus-
pena; BnagaBuna 3akoHa; TpaH3unmjcku
YUUHIIH.
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VJIK/UDC 34(37)

Prof. dr Giovanni Lobrano

Professore ordinario di Diritto romano.

Dottore HC della Pontificia Universidad Catolica del Pert
Universita di Sassari, Italia

“DIRITTO ROMANO E PROBLEMI GENERALI DEL
DIRITTO”: ACCORGIMENTI PER LA LETTURA DELLE
FONTI

1. Elementi caratterizzanti i sistemi giuridici: regime della
volizione e concezione della natura unitarie della collettivita. 2.
Elementi caratterizzanti il sistema giuridico antico romano: regime
partecipativo e concezione concreta. 3. Formazione del sistema
giuridico medievale-moderno germanico-inglese; suoi elementi
caratterizzanti: regime sostitutivo e concezione astratta. 4. Scontro
rivoluzionario tra due modelli costituzionali, aristocratico e
democratico, ricavati rispettivamente dal sistema giuridico
germanico-inglese e dal sistema giuridico romano. 5.
Restaurazione e attribuzione al sistema giuridico romano degli
elementi caratterizzanti il sistema giuridico germanico-inglese. 6.
Usare il diritto romano per risolvere i “problemi generali del
diritto”: accorgimenti per una lettura non sopraffattrice delle fonti
Parole chiave: Corpus; Persona giuridica; Partecipazione;
Sostituzione; Mandato; Procura.

Sommario

1. Elementi caratterizzanti i sistemi giuridici: regime della
volizione e concezione della natura unitarie della collettivita

2. Elementi caratterizzanti il sistema giuridico antico romano:
regime partecipativo e concezione concreta

3. Formazione del sistema giuridico medievale-moderno
germanico-inglese;  suoi  elementi  caratterizzanti:  regime
sostitutivo e concezione astratta
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4. Scontro rivoluzionario tra due modelli costituzionali,
aristocratico e democratico, ricavati rispettivamente dal sistema
giuridico germanico-inglese e dal sistema giuridico romano

5. Restaurazione e attribuzione al sistema giuridico romano degli
elementi caratterizzanti il sistema giuridico germanico-inglese

6. Usare il diritto romano per risolvere i “problemi generali del
diritto”: accorgimenti per una lettura non sopraffattrice delle
fonti

1. Elementi caratterizzanti i sistemi giuridici: regime della
volizione e concezione della natura unitarie della collettivita

Il regime della volizione unitaria della collettivita ¢
I’elemento caratterizzante di ogni ordinamento giuridico
(complesso di norme). La combinazione di tale elemento con la
sua giustificazione teorica, ossia con la concezione della natura
unitaria della collettivita, coincide con la maturazione
dell’ordinamento giuridico a sistema giuridico (complesso di
norme sviluppato logicamente a partire da un principium).

2. Elementi caratterizzanti il sistema giuridico antico romano.
regime partecipativo e concezione concreta

Il sistema giuridico romano, ¢ caratterizzato dal regime
partecipativo (diffuso e centripeto) della volizione unitaria della
collettivita (societas) teoricamente giustificato dalla concezione
“concreta” della sua natura unitaria (corpus) che per la collettivita
“popolo” assume una duplice dimensione: necessariamente
piccola e necessariamente grande (“insieme di citta”; “due corpi
del popolo”).

3. Formazione del sistema giuridico medievale-moderno
germanico-inglese;  suoi  elementi  caratterizzanti:  regime
sostitutivo e concezione astratta

Nel secolo X (convenzionalmente: dal capitolare di
Meerssen, 847) le genti germaniche in Europa, hanno tradotto il
proprio regime, centralizzato e discendente, della titolarita e
dell’esercizio del potere (‘Fiihrerprinzip’) negli ordinamenti
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giuridici “feudali”’; radicalmente altri rispetto al sistema giuridico
romano con il quale convivevano.

Nel secolo XII (1188) in Spagna, il re di Ledn convoca il
primo Parlamento per conciliare 1’ordinamento feudale con il
sistema giuridico romano, inserendo i mandatari delle Citta nel
consiglio dei signori feudali laici ed ecclesiastici.

Nel secolo XIII (1265) il re d’Inghilterra, trasforma
I’istituto parlamentare nel luogo di massima espressione della
organizzazione feudale, attribuendo ai procuratori delle Citta il
“pieno potere” (Plena potestas, ‘full and sufficient power’) di
decidere su qualsiasi questione indipendentemente dalle istruzioni
ricevute dalle stesse Citta. E, “di fatto”, la ‘invenzione’ del regime
rappresentativo/sostitutivo.

Nel secolo XVII (1651) questo regime ¢ giustificato
teoricamente da Thomas Hobbes, il quale, sul postulato della
concezione necessariamente astratta della natura unitaria della
collettivita (persona artificialis), afferma la possibilita per questa
ultima di esprimersi esclusivamente per mezzo di rappresentanti,
cosi come avviene per i minori € i pazzi.

La operazione teorica di Hobbes comporta la maturazione
a sistema degli ordinamenti giuridici feudali (e, dopo il 1265,
parlamentari) germanico-inglesi e ne consente il pieno confronto
con il sistema giuridico romano.

4. Scontro rivoluzionario tra due modelli costituzionali,
aristocratico e democratico, ricavati rispettivamente dal sistema
giuridico germanico-inglese e dal sistema giuridico romano

Nel secolo XVIII, in Francia, pud cosi svilupparsi e
realmente si sviluppa un dibattito assolutamente straordinario (che
sfocera nella Grande Révolution) tra aristocratici (in particolare:
Montesquieu, De [’esprit des Lois, 1748) fautori del “modello
costituzionale medievale-moderno, germanico-inglese, feudale-
parlamentare, rappresentativo”, e democratici (in particolare:
Rousseau, Du contrat social, 1762) fautori del “modello
costituzionale antico, romano, civico, partecipativo”.
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Tale dibattito si traduce nelle due prime costituzioni
francesi: del 1791 (parlamentare rappresentativa) e del 1793
(civica partecipativa).

La corrispondenza del “modello costituzionale romano”,
adoperato dai rivoluzionari democratici, alla interpretazione del
diritto romano, operata dalla scienza giuridica coeva, ¢ verificabile
nelle massime trattazioni scientifiche di questa ultima (le Pandette
di Pothier, 1748-52, e di Gliick, 1790-1830) e nella sua massima
traduzione normativa (il Codice civile dei Francesi - Code
Napoléon, 1804). In queste Pandette ¢ in questo Codice
(fortemente segnato dalla lezione di Pothier) non ricorrono né
I’istituto della persona artificiale né I’istituto della rappresentanza
e il mandatario-procuratore (Code Napoéon) ¢ vincolato al rispetto
delle istruzioni ricevute dal mandante.

5. Restaurazione e attribuzione al sistema giuridico romano degli
elementi caratterizzanti il sistema giuridico germanico-inglese

La rivoluzione francese ¢ vinta materialmente dalla
componente aristocratica, la quale ¢ ‘nuova’ rispetto alla ‘vecchia’
aristocrazia nobiliare. La nuova aristocrazia, che si chiama “élite”,
fonda il proprio potere non piu sulla combinazione dei vecchi
positivi principi teocratico e dinastico (il potere viene da Dio e si
trasmette con il sangue) ma ormai sul nuovo negativo principio
rappresentativo (il popolo non ¢ capace di volere e deve essere
sostituito).

La messa a fuoco scientifica ¢ a punto normativa della
rappresentanza diventa [’obiettivo della scienza giuridica del
secolo XIX, in particolare di quella tedesca.

Savigny (1848) attribuisce anche e gia al diritto romano
gli istituti hobbesiani: a) della astratta personalita artificiale =
“juristische Person”, per la concezione della natura unitaria della
collettivita, e P) della rappresentanza, per il regime della sua
volizione unitaria, regime confermato come il medesimo cui sono
assoggettati i minori e i pazzi (nonché gli interdetti). Savigny
incastona tale dottrina in un primo, minuscolo ma esauriente
‘trattato’ sulla rappresentanza. In esso, accanto a quella dottrina,
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egli colloca la dottrina della rappresentanza volontaria. Di questa
dottrina egli individua la origine nell’antichissimo istituto romano
dell’acquisto dei figli e dei servi al padre e al padrone, esteso dal
pretore a piena rappresentanza prima mediante lo iussum a
persona nella potesta dello iubente e quindi mediante il mandatum
a persona in aliena potesta. La rivoluzionaria o (piu precisamente
‘controrivoluzionaria’) costruzione romanistica di Savigny ha,
pero, il difetto prima di tutto logico e sopra tutto politico (dati i
desiderata dei nuovi aristocrati-rappresentanti) di assegnare alla
rappresentanza una sostanza e un regime controversi, oscillanti tra
la titolarita e 1’esercizio del potere del “rappresentante” tutore e la
subalternita ¢ la obbedienza del “rappresentante” figlio/servo o
mandatario.

A restituire alla rappresentanza la adamantina natura di
“pieno potere” provvede, nel 1866, il giurista positivo Laband.
Questi, con la spada piu di Salomone che di Alessandro Magno,
taglia il contratto romano del mandato, il quale poteva incorporare
0 non incorporare la procura, in due nuovi contratti diversi e
separati: il mandato (senza procura) con il quale il mandatario si
impegna a compiere una ‘determinata’ attivita materiale per conto
del mandante, e la procura (senza mandato) con la quale, il
procuratore riceve il potere di compiere atti giuridici in nome del
procurante ossia la  “rappresentanza”. Con ossequiosa
sollecitudine, nel 1867, il romanista Windscheid attribuisce anche
la “procura” (resa autonoma da un mandato depotenziato) al
diritto romano, ravvisandola con notevole ma fortunata
improntitudine proprio nello iussum, il quale, da quel momento,
non ¢ pit un comando e non ¢ piu rivolto ad un subalterno.

La complessiva dottrina della rappresentanza ¢ tradotta in
normativa nel Codice civile tedesco, il Biirgerliches Gesetzbuch
del 1896-1900 della cui stesura € magna pars precisamente
Windscheid.

Con i contributi di Savigny, Laband e Windscheid,
abbiamo la prima dottrina della rappresentanza (cio che ha fatto
scrivere di “scoperta [0, meglio, “invenzione”] della
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rappresentanza” nel secolo XIX) e, con la redazione del BGB,
abbiamo la sua prima sistematica applicazione.

6. Usare il diritto romano per risolvere i “problemi generali del
diritto”: accorgimenti per una lettura non sopraffattrice delle
fonti

Risultato di grandissima rilevanza scientifica e politica
della operazione ottocentesca ¢ la cancellazione della memoria di
un diritto romano democratico-partecipativo e la sua sostituzione
con un diritto romano aristocratico-rappresentativo. A differenza
dei democratici del Settecento, 1 democrati della seconda meta
dell’ottocento e, quindi, del Novecento non dispongono piu di un
modello giuridico partecipativo. Le conseguenze sono oggi
tragicamente sotto gli occhi del mondo. Meno tragico ma non
meno significativo il fenomeno — denunziato dalla dottrina
recente — della mancanza di risposta scientifica alla domanda
diffusa e molteplice di partecipazione democratica.

Soluzione non ¢ ‘buttare via’ il diritto, come (cadendo
nella trappola logica costruita dai pandettisti tedeschi
dell’Ottocento) fa Marx, quando definisce il diritto
“sovrastruttura” e “mostri antidiluviani” i suoi attori antichi.

Soluzione ¢ studiare il diritto romano per risolvere i
“problemi generali del diritto” (Grosso). Occorre dunque rileggere
le fonti del diritto romano (Catalano). Ma occorre farlo in maniera
corretta o quanto meno non certamente sopraffattrice. Per
comprendere il rischio che si corre di compiere tale errore, si
confrontino, ad esempio, le traduzioni pre- e post-savignyane-
windscheidiane del Digesto. Per una buona lettura abbiamo
bisogno di buoni occhiali. Un modo per dotarsene ¢ recuperare la
memoria della dogmatica e della la sistematica della scienza
romanistica e della sua traduzione normativa pre-Restaurazione,
ossia — esemplarmente — delle Pandette di Pothier e di Gluck e del
Code Napoléon.
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YIAK/UDC 347.4/.5(37)

Prof. dr Antonio Saccoccio
‘Sapienza’ Universita di Roma, Italia

LE CLASSIFICAZIONI DELLE FONTI DELLE
OBBLIGAZIONI: DIRITTO ROMANO E CODIFICAZIONI

La prima classificazione delle fonti delle obbligazioni (rectius:
delle obbligazioni in base alle causae [fonti] da cui esse scaturiscono) si
trova nelle Istituzioni di Gaio: contratto-delitto.

Tale divisione, in realta, affonda le proprie radici nella tri-
quadripartizione gia variamente affiorante tra i giuristi a partire dal II-I
secolo a.C.: vd. Cic., Pro Rosc. com. 4,13-5,14 e Quinto Mucio in
D.46.3.80.

Il Gaio istituzionale, nell’adottare questo schema quadripartito,
lo contrappone immediatamente al delictum; affinch¢ la
contrapposizione abbia una qualche base dogmatica, cid determina la
necessita di sovrapporre al re verbis litteris consensu obligari della
nozione del consenso, inteso come volontd comune di contrarre un
vincolo obbligatorio. La quadripartizione, pero, era nata in un ambito
diverso (verosimilmente quello della condictio), in cui la
sovrastrutturazione del consenso non era necessaria per tutte le
fattispecie da essa abbracciate. L’imbarazzo dogmatico di Gaio € reso
particolarmente evidente dalla solutio indebiti, che, a stretto rigore, non
nasce né da contratto, né da delitto.

Gaio nelle Istituzioni non risolve il problema, ma si limita
soltanto ad enunciarlo: Gai. 3,91.

Il problema viene affrontato dallo stesso giurista nelle Res
cottidianae o Aurea, di cui si ribadisce con la dottrina moderna la
paternita gaiana: cfr. D.44.7.1 ss., in cui dalla bipartizione si passa alla
tripartizione, mediante 1’aggiunta delle obbligazioni che nascono proprio
quodam iure ex variis causarum figuris.

Anche in quest’opera Gaio in realta classifica le obbligazioni e
non le loro fonti, cid che lo porta a tenere presenti non solo le cause da
cui derivano tali obbligazioni, ma anche i caratteri delle obbligazioni da
esse prodotte.

In questo passo Gaio opera una definitio per divisionem, in cui
il genus dell’obligatio viene diviso in species, ognuna delle quali ha un
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proprium che la differenzia dalle altre; quelle del primo e secondo
gruppo (contratto e delitto) avevano un proprium ius; quelle del terzo
gruppo (negotiorum gestio; tutela; legatum per damnationem; solutio
indebiti ecc.) un proprium quodam ius, cio¢ avevano un proprium ius
solo fino ad un certo punto.

Questo schema lineare, nei passi del Digesto (D.44.7.5 pr. ss.) si
trova complicato dal seguente fatto: I’affermazione che nelle fattispecie
considerate i soggetti sono tenuti non proprie ex contractu risulta
interpolata tramite [’aggiunta dell’affermazione per cui queste
obbligazioni non derivano neanche da delitto. Egli, per rispondere al
problema rilevato nelle Istituzioni, precisd che se anche i soggetti
considerati non erano obbligati proprie da contratto, tuttavia li si
considerava tenuti quasi ex contractu.

Poiché Gaio divide le obbligazioni e non le loro fonti, egli tiene
presenti non solo le caratteristiche delle fonti, ma anche quelle delle
obbligazioni da esse prodotte. Per questo, a differenza di contratti e
delitti, che sono considerati come categorie unitarie, le variae causarum
figurae sono considerate nella loro individualita; mentre le prime hanno
un proprium ius, queste hanno un proprium quodam ius.

Gaio corregge cosi la bipartizione notando che ci sono
obbligazioni nascenti da fattispecie che non sono contratti, in quanto non
presentano I’elemento essenziale della conventio, e obbligazioni nascenti
da fattispecie che non sono delitti, in quanto non presentano 1’elemento
essenziale della colpevolezza; tuttavia le prime sono trattate come se
fossero ex contractu, le seconde come se fossero ex delicto; tutte ¢ due
insieme, accanto alle obbligazioni ex contractu ed ex delicto formano la
categoria delle obbligazioni che nascono secondo un certo qual proprio
diritto da fattispecie variamente configurate.

Il diritto romano conosce altresi altre classificazioni delle
obbligazioni in relazione alle loro fonti, che appaiono espressione di un
filone rimasto particolarmente isolato: si tratta di Modestino D.44.7.52
pr., nel quale la bipolarita contratto-delitto ¢ andata completamente
perduta. Si tratta di un testo nel quale, nonostante gli sforzi, «non si
riesce a trovare alcuna coerenza sistematica» (Talamanca).

Pit  produttivo risulta invece esaminare gli esiti della
tripartizione gaiana nella codificazione giustinianea.

In questa rappresentazione, la differenza che Gaio rimarcava nel
trattamento giuridico delle obbligazioni viene trasferita sul piano delle
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causae che producono le obbligazioni, e cosi risulta possibile dividere le
variae causarum figurae in due gruppi.

I giustinianei operano sul testo di Gaio modificandolo per
uniformarlo alle loro idee. Nel Digesto, quindi, formalmente ¢ enunciata
la tripartizione, ma le sottocategorie delle obligationes quasi ex
contractu/delicto sono gia individuate negativamente e positivamente.

I giustinianei spostano decisamente 1’accento dal piano della
disciplina giuridica delle obbligazioni a quello della struttura delle
fattispecie che le producono. Inoltre, dicendo che le obbligazioni quasi
ex delitto presentano alcunché di colpevolezza, tentano di qualificare
positivamente la categoria di queste obbligazioni, che, presentando
questo elemento, si distinguerebbero tanto dai contratti e dai delitti,
quanto dalle obbligazioni quasi ex contratto.

Una tale assimilazione non appare giustificata, perché non ¢
eliminata 1’insufficienza gaiana per cui la quadripartizione ¢ fondata
rispetto alle cause ma non rispetto alla disciplina giuridica, nella quale si
individuano due tipi di trattamento soltanto, quello delle obbligazioni da
delitto e da contratto. In realta 1’individuazione di fattispecie simili ai
contratti ed ai delitti non giustifica il trattamento delle obbligazioni da
esse nascenti come se fossero da contratto o da delitto.

Inoltre, in tal modo si creano categorie astratte ¢ non fondate
sulla realta: il legato obbligatorio non ¢ strutturalmente simile ai
contratti, né alla solutio indebiti o alla gestione di affari altrui o alla
tutela; si puo solo dire che esso produce obbligazioni simili a quelle che
nascono da contratto, e quindi affermare, come faceva Gaio, che essi, pur
non essendo contratti, producono obbligazioni come se lo fossero.

Nella Parafrasi greca delle Istituzioni fatta da Teofilo
I’elaborazione viene portata avanti, creando le figure dei quasi contratti e
dei quasi delitti: in Teof. 4,5 pr. si parla di quasi contracton e quasi
délicton, locuzioni che ricorrono abbondantemente (anche se non in
maniera esclusiva) nella Parafrasi stessa.

I moderni hanno per lo piu abbandonato la visione secondo cui
si classificavano le obbligazioni, sia pure sulla base delle causae da cui
queste nascevano, ed hanno classificato direttamente le loro fonti. Tale
mutata impostazione accentua la tendenza a considerare isolatamente le
fonti delle obbligazioni, senza tenere conto delle regole a cui queste
ultime sono sottoposte.

L’art. 1370 del Cec. fr. (= art. 1097 Cc. it. 1865) indica come
fonti delle obbligazioni i contratti, i quasi contratti, i delitti, i quasi delitti
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e la legge. Merita soffermarsi sull’aggiunta della legge come causa
obbligante, che non deriva dalla riflessione sopra vista di Modestino.

Nella compilazione giustinianea e poi ancora di piu nella
Parafrasi di Teofilo ¢ gia avviato il processo di determinazione delle
categorie dei contratti e dei quasi delitti; nella Parafrasi emerge I’idea
che 1 quasi contratti sono caratterizzati dalla liceita, e cosi prima Donello
e poi Pothier possono affermare che il quasi contratto ¢ il fatto di una
persona permesso dalla legge. Poiché nei nostri ordinamenti ci sono
fattispecie che producono obbligazioni in cui non c¢’¢ conventio né
colpevolezza, ma neppure un fatto umano (es.: obbligazione dei figli di
fornire gli alimenti ai genitori ecc.), seppure lecito, ecco che si apriva
una lacuna, che Pothier colma con la legge.

Si suole dire che il Cec. 1942 abbia riprodotto fedelmente la
tripartizione gaiana. In realta il legislatore italiano ha creduto di rifarsi a
tale dottrina (vd. Relazione al Re), mentre invece si ¢ rifatto all’indirizzo
che sui testi gaiani si era sovrapposto in eta postclassica, ed altresi alle
riflessioni giustinianee. Basta volgere lo sguardo alla Relazione che ha
accompagnato il varo del Codice.

Il problema pero ¢ che Gaio definiva le obbligazioni, sia pure in
rapporto alle loro fonti, mentre il legislatore italiano nell’art. 1173
classifica le fonti: mentre il giurista romano tiene conto sia della struttura
delle fonti che della disciplina delle obbligazioni, il legislatore italiano
tiene conto solo della prima.

Le critiche della dottrina alla categoria dei quasi contratti ( si
dice che essa ¢ superficiale e inadeguata alla realta: Mazeaud, Planiol;
meglio dovrebbe parlarsi di anti-contratto: Llambias) si riferiscono
quindi alla struttura e non alla disciplina delle obbligazioni, punto di
vista dal quale la categoria appare giustificata. Per colmare il vuoto, oggi
la civilistica italiana ha fatto di nuovo ricorso alla categoria delle
obligationes ex lege, ma in un senso diverso da come le intendeva il
diritto romano.
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Prof. dr Mariateresa Carbone
Universita Magna Graecia di Catanzaro, Italia
Dipartimento di Giurisprudenza Economia e Sociologia

'PARENS'IN UNA LEX REGIA. SPUNTI PER UNA
INTERPRETAZIONE DEL TERMINE

L’opera di Festo (De verborum significatu) rinvia, sotto la
voce plorare, al contenuto di una /ex regia in base alla quale il re
Servio Tullio avrebbe punito con la sacertas, in seguito alla
ploratio del parens, il ragazzo colpevole di aver frustato il
genitore. La veridicitd di tale disposizione, considerata la sua
estrema risalenza, € confermata da numerosi riferimenti testuali,
conservati nelle fonti letterarie, che consentono, in alcuni casi, di
chiarire dubbi interpretativi sugli elementi costitutivi della
fattispecie criminosa.

Parole chiave: Lex regia; Parens; Puer; Verberatio.

PARENS' IN A LEX REGIA. IDEAS FOR AN
INTERPRETATION OF THE TERM

The work of Festo (De verborum significatu) refers, under
the voice plorare, to the content of a lex regia at the basis of which
the king Servius Tullius would have punished with the sacertas,
following the ploratio of the parens, the guy guilty of having
lashed the parent. The truthfulness of this disposition, considering
its extreme tracing, is confirmed by numerous textual references,
conserved on the literary sources, that allow, in some cases, to
clarify interpretative doubts on the constitutive elements of the
criminal case.

Key words: Lex regia; Parens; Puer; Verberatio.
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Prof. Dr Belinda Rodriguez Arrocha
Intercultural University of the State of Puebla, Mexico

INTERPRETATION OF LAW, JUSTICE AND PEACE IN
EARLY MODERN SPAIN: A TREATISE BY CASTILLO
DE BOBADILLA

Jerénimo Castillo de Bobadilla published his work titled
Politica para corregidores y sefiores de vasallos en tiempo de paz y
de guerra in 1597 (Madrid). This work was a treatise about the
practice of government and justice by lay and religious authorities.
In this sense, Castillo used his vernacular language (Spanish) in
redaction. The reason of his linguistic choice was that his book
was dedicated to governors and judges in the local sphere, without
knowledge of Law studies or Latin language.

The main purpose of this paper is to elucidate the
characteristics of legal interpretation of diverse sources mentioned
by Castillo, in regard to preservation of peace and order in
possesions of Spanish Monarchy. It is important to remember that
his Politica belonged to the doctrinal field of mos italicus. The
said work contains mentions of Roman Law, royal laws, Italian
jurisprudence and doctrine, the Bible, historical examples of
goverment measures, as well as customs in judicial practice.
Frequently, the said autor explaines the diverse interpretations of
some legal questions, in order to show which was the “right” one.
Despite the strengthening the royal law, doctrinal opinions had an
important role in Castillo’s disquisition.

Key words: Castillo de Bobadilla; Early Modern Age; Legal
doctrine; Legal History; Spanish Monarchy.
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Professore Associato Pietro Paolo Onida, PhD
Dipartimento di Giurisprudenza, Universita di Sassari, Italia

CENTRALITA SISTEMATICA DELLA NOZIONE DI
PERSONA NEL SISTEMA GIURIDICO-RELIGIOSO
ROMANO

La centralita sistematica della nozione di persona ¢
presente nella riflessione del giureconsulto Gaio, il quale, in
un brano celebre delle sue Institutiones riportato per la sua
grande rilevanza nei Digesta e nelle Institutiones di
Giustiniano, (Gai. 1,8 = D. 1,5,1; 1. 1,2,12), dopo avere
osservato che «tutto il diritto del quale ci serviamo
appartiene alle persone o alle cose o alle azioni processuali»
(Omne ius quo utimur vel ad personas pertinet vel ad res vel
ad actiones), prende il via dalle personae (Et prius videamus
de personis). L’importanza della nozione di persona sul
piano sistematico esce rafforzata nella sua relazione con la
nozione di homo. Il presente contributo rifiuta quella
impostazione scientifica che tende a chiarire tale relazione in
una chiave evoluzionistica sulla base di una pretesa tensione
della nozione di persona verso la astrazione, dalla quale la
nozione di homo sarebbe uscita fortemente ridimensionata
fino a indicare perlopiu I’essere umano in una condizione di
servus. La tensione del sistema giuridico-romano, sin
dall’eta piu risalente, ¢ verso la considerazione di tutti gli
esseri umani alla partecipazione al ius e dunque verso una
identita tra le due nozioni.

Parole chiave: Persona; Homo; Servus; Soggetto-oggetto di
diritto.
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p Jlanuun Onezosuu Tys306

JIOKTOp PUMCKOTO U rpakJIaHCcKoro npasa (dottore di ricerca in diritto
civil-romanistico), Pum, La Sapienza,

Ipodeccop kadeapsl rpakJaHCKOTO Mpasa U nporecca, FOpumuueckuit
(akynbTer,

HarnuonansHbIH Hccne0BaTeNbCKUi yHUBepcUTeT "Bricias mkosa
sxoHoMuku", Cankr-IlerepOypr, Poccuiickas ®enepanus

CYJAEBHOE TOJIKOBAHHUE KAK CITIOCOB
HOPMOTBOPYECTBA, NJIA O «1IOBPOCOBECTHOCTH»
3AXBATA OBIIEN COBCTBEHHOCTH OJTHUM W3
COCOBCTBEHHHUKOB JJIs TIPUOBPETEHUSA ITO
JABHOCTHU JOJIA APYT'OI'O

B noknane aHanM3MPYIOTCS CIIOPHBIE BOIPOCH MPHOOPETEHUS
10 JAaBHOCTH OJHHMM W3 YYaCTHUKOB OOIIeil cOOCTBEHHOCTH JoJiei
Opyrux  ydacTHUKOB. (OCHOBHOH  aKIIGHT JIEaeTCsl Ha TaKOM
0C3yCIIOBHOM B POCCHHCKOM IIpaBe TpPEeOOBAaHWUHM K BIAJACHHUIO IS
JABHOCTH, Kak 100pocoBecTHOCTh. [lokazano, uro CyneOHas KoJuierus
mo rpaxmaHckuM aenam BepxosHoro Cyma P® (CKI'J] P®) B croeit
HOBEHIlIed MNpakTUKe NpULUIA 0 CYTH K PUMCKOH KIIACCUYECKOU
KOHIICTIIIUN T0OPOCOBECTHOCTH BiajgeHus. OJHAKO TPHMEHEHHE STON
KOHIICTIIINN HE Bcerha Haiexame auddepeHnupyercs B OTHOUICHUU
Pa3IHYHBIX KaTeropuii cropoB. B yacTHOCTH, OHa CIYXHUT 000CHOBAHHIO
«10OPOCOBECTHOCTHY» YUYACTHUKOB 001IEH COOCTBEHHOCTH, MPOU3BOIHHO
3axXBaTHIBAIOIIMX OOIIEe HMYIIECTBO, YCTpPaHss OT IOJb30BaHUSI U
BIIQJICHUSI UM JPYTUX COCOOCTBEHHHKOB, €CIU TOCIEIHUE JUIUTEIHHOE
BpeMsi MACCHBHBI M HE MPOSBSIFOT K 3TOMY HMYIIECTBY HHTepeca.
Henaercs BwIBOJ, uTo momoOHoe TonkoBaHue CKIJ[ P®, c opxHoit
CTOpPOHBI, 0E€30CHOBATEIHHO UTHOPUPYET CYIIECTBYIOIINE MOJIOKEHHUS O
mpuoOpeTaTeIbHOW JaBHOCTH, a C JAPYrod — TMpeacTaBisaeT coOoi
MIOMBITKY OTMEHUTh Ha YPOBHE CYACOHOH MPAKTUKU TOOPOCOBECTHOCTH
KaK PEKBU3UT y3yKaIlHu.
KuaroueBbie ciaoBa: [IpuoOperaTenpHas gaBHOCTB; J10OpOCOBECTHOCTS;
Hobpast coBectp; Bmanmenwme; OOmast coOct-
BeHHOCTh; Jlonst B obOmeit cobcrBeHHocTr; Cyne-
OHOE HOPMOTBOPYECTBO.
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Professore associato Valentina Cvetkovi¢-Dordevic¢
Facolta di giurisprudenza, Universita di Belgrado

"IUS CERTUM" - L'INFLUENZA DELLA
CODIFICAZIONE SULLA MAGISTRATURA IN SERBIA
NEL XIX SECOLO

Per l'ordinamento giuridico europeo, l'etd moderna inizia
intorno al 1800, con l'adozione dei primi codici civili moderni
(codici civili prussiano, francese e austriaco). Una delle differenze
fondamentali tra il periodo premoderno e quello moderno nello
sviluppo del diritto riguarda le fonti del diritto, cio€ i soggetti che
sono autorizzati a creare norme giuridiche. A differenza del
periodo premoderno, caratterizzato da una pluralita di fonti del
diritto, nel periodo moderno solo lo Stato, attraverso la sua attivita
legislativa, detiene la legittimita nella creazione delle norme. Nella
prima etd moderna esiste ancora una pluralita di fonti del diritto,
tuttavia, la legislazione statale aveva un'influenza insignificante
sulla regolamentazione dei rapporti privato-legali, rispetto ai quali
era ancora determinante il diritto consuetudinario, che, almeno
quando si tratta di Europa occidentale e centrale, durante il XVII e
nel XVII secolo veniva scritto. Oltre al diritto consuetudinario
locale, nel territorio dell'Europa in epoca premoderna e nella
prima etd moderna, un'importante fonte di diritto privato era il
diritto romano, che, dopo la caduta dello Stato romano in
Occidente, fu ripreso nella pratica giudiziaria. L'adozione delle
prime codificazioni civili moderne ¢ strettamente connessa al
governo dell'assolutismo illuminato e si basa fondamentalmente su
tre principi: 1) il diritto deve essere ugualmente valido su tutto il
territorio dello Stato; 2) l'ordinamento giuridico deve essere
semplice e di facile comprensione per ogni cittadino; 3) il diritto
deve essere determinato (ius certum) - il giudice deve "solo"
applicare la norma gia esistente contenuta nel codice. Una
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conseguenza dell'adozione delle prime codificazioni civili
moderne fu il cambiamento della posizione dei giudici, che
persero il loro ruolo creativo nell'emissione delle sentenze e,
secondo il detto di Montesquieu, divennero la "bocca della legge".
La Serbia ¢ stata uno dei primi paesi in Europa ad introdurre il
codice civile - nel 1844. In questo testo si analizzera la posizione
dei giudici prima e dopo l'adozione di tale codice civile.
L'esperienza passata puo essere utilizzata per trarre conclusioni sul
ruolo della magistratura nella Serbia contemporanea e sulle
eventuali riforme della magistratura.
Key words: Ius certum. Magistratura. Serbia. XIX secolo. Diritto
romano.

[Ipod. np Banentuna llpetkoBuh-Hopheruh
[IpaBHu axynrer YHuHBep3uTeTa y beorpany

»1US CERTUM* — YTULHAJ KOAUPUKALIUJE HA
IIPABOCYBE Y CPBUJN VY 19. BEKY

3a mpaBHM mopeaak EBpome MopepaH mepuoji MOYHEE OKO
1800. romuHe, MJOHOMIEHEM MPBUX MOJEPHUX TpalaHCKUX
3akonuka (Ilpyckor, ®panmyckor m Aycrpujckor rpabhaHckor
3aKOHMKA). JeZiHa 0/ OCHOBHHX pa3linka u3Mel)y mpenmoepHor u
MOJICPHOT TIepHoJa y pa3BOjy IpaBa THYE C€ H3BOpa IIpaBa
OJTHOCHO cy0OjexaTa KOju Cy OBJamheHH Ja CTBapajy IpaBHE
HOpME. 3a Pa3JIMKy O] IPEAMOICPHOT MePHO/Ia KOJU KapaKTEPHIIIS
IUTYpaIMTET U3BOpa IMpaBa, Y MOAEPHOM IMEPHONY Camo JpKaBa
UMa JIETUTUMUTET J1a 3aKOHOJAaBHUM IIyTeM cTBapa Hopme. Y
paHOM MOJIEpPHOM MEPUOIY U Jlajhe TIOCTOjU TUTypaUTET U3BOPa
npaBa, MelyTuM, JApKaBHO 3aKOHOJABCTBO j€ WMMall0 He3HAaTaH
yTULa] Ha ypeheme MpuBaTHO-NPaBHUX OAHOCA Y TOTJIELY KOjUX
je u Jasbe OMIIo mpecyiHO 0O0MYajHO TpaBo Koje je, 6apeM Kaja je
ped o 3amagnoj u Cpenmoj EBponu, Tokom 17. u 18. Beka 6uio
3anucuBano. Ilopen mokanHor oOMuajHOr HpaBa, HA TEPUTOPUJU
EBpone y mpeaMomepHOM M paHOM MOJEPHOM IEPHONLY BaskaH
W3BOp NPHUBATHOT IMpaBa OWJIO je& PUMCKO TPaBo, Koje je, HAKOH

229



maja pUMCKe Jp)kaBe Ha 3amagy, OXHBOTBOPEHO Yy CYJICKO]
npakcu. JloHomIelke MPBUX MOAECPHHUX TpahaHCcKux KonudHUKamnyja
YCKO je TIOBE3aHO Ca BJIaJaBHMHOM IpocBeheHOr ancoiayTu3Ma Uy
OCHOBM MMa TPH MOTHBA:1) IIpaBO MOpa MOAjeTHAKO BAXHUTH Ha
YUTAaBOj TEPUTOPHjH [pKaBe; 2) TMpaBHH CHCTEM Mopa OWTH
jeAHOCTaBaH U JIaKO pa3yMJbUB CBaKOM rpaljaHuHy; 3) mpaBo Mopa
outu onpeheno (ius certum) — cyanja Tpeba ,,caMo** 1a MPUMEHH
Beh mocrtojehy HOpMy KoOjy campxu 3akoHHK. [lociemmma
JIOHOLICHa NPBUX MOJIEPHUX rpahaHCKUX Kogudukanuja Ouna je
MpoMEHa TI0J0Xaja CyAuja KOju TyOe KpeaTHBHY YJIOTY Y
JOHOILCHY Mpecyaa Te, y CKiaxy ca MOHTECKjeOBOM H3PEKOM,
MoCTajy ,,ycTa 3aKoHa™.

Cpbwuja je mpeu ['pahancku 3akoHMK nobwia mehy nmpBuma y
EBporin — 1844. romuue. Y panmy he ce aHanmm3mpaTH TOJIOXKaj
cymdja mpe u HakoH goHomema CI3-a. [IperxomHo HCKYCTBO
MOJKE MOCTYKHTH JOHOIICHKY 3aKJbydaka O YIIO3HM CyJCKE BIACTH
y caBpeMeHoj CpOuju u eBeHTyarHIM pedopmama npaBocyha.
Kmbyune peun: Ius certum. [IpaBocyhe. Cpbuja. 19. Bex. Pumcko

paBo.
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Adjunct Professor Giovanni Brandi Cordasco Salmena, PhD
Former Professor of Hellenistic Roman Law at the University of
Urbino “Carlo Bo” - Department of Legal Sciences (College of
Doctors 1506); Lecturer in Roman Christian Law at the Free
University of Pistoia “San Gregorio Magno” - Theological Faculty
(Theological Licentiate Courses); variously in charge of Ancient
Law in Geneva, Cuneo, Sarajevo East e Durres.

IMPROBE LITIGARE, NON-COOPERATIVE BEHAVIOR
OF THE OPPOSING PARTIES IN THE ROMAN CIVIL
PROCEDURE.

Our knowledge about formulary system, confirms in a
more general perspective, the intrinsic cooperation between the
parties as a typical feature of a procedural model.

As a mechanism of private nature, characterized (on the
same level and in continuity with the most ancient proceedings)
by an essential centrality of the parties’ initiative, the formulary
procedure is based on the need to guarantee its performance even
in the face of any conduct existing by the parties to the contrary
(in favor of their own individual interest).

In this context a deep reading of the phenomenon can only
refer to its object and its own ends:

1) to the subject matter, because there is no need to
examine a single institution or a coordinated set of procedural
rules but a wider reality which, with a modern lexicon, could be
defined as "procedural economy": in other words the effective
collaboration of the competitors in favor of the useful
development of the judgment and its purposes (centrality of the
party initiative; absence of public mechanisms of direct coercion;
overlap between action and substantial claim and so on);

2) for the achievement of its purposes, because it is not
necessary to innovate the knowledge already acquired about the
form or the development of the formulary procedure, but rather
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(and more simply), to examine certain profiles of its discipline
from a different perspective, highlighting the different remedies
provided to protect the fundamental need for cooperation of the
parties and the regularity of the judgment; regardless of whether
they are expressly identified or indirectly perform the same
function without being openly linked to it.

It is of great interest to examine the tools set up to
guarantee the regularity and effectiveness of the judgment through
three phases: the first phase, required the procedure relationship
and the introduction of the dispute; during the second, the exercise
of the judicial claim with the formulation of the intentio, in the
third phase, the concrete implementation of the procedural claim
recognized as founded. Similarly, it is of great interest to examine
a series of institutes, not attributable to one of the moments thus
identified but referred by the sources to the specific function of
ensuring a certain coherence between the behavior of the parties
and the purposes of the trial. All with a twofold objective: on the
one hand, that of verifying whether and to what extent these
additional tools are suitable for preventing or repressing the
distorting behavior of litigants (dilatory, obstructive, opportunistic
and others); on the other hand, that of verifying whether the basis
of the same can be found functional constants capable of
justifying in the formulary system, a cooperative criterion aimed
at the regularity and efficiency of the proceeding, pursued in a
logical and constant form.

Key words: Process to formulate; Indefensio; Reckless quarrel;
Cooperation between the parties.
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Prof. dr Samir Alici¢

Facolta di giurisprudenza della Universita di Sarajevo Est, Bosnia
ed Erzegovina

Universita statale di Novi Pazar, Serbia

IL PROBLEMA DEI COSTI DELL’IMBALLAGGIO NEL
DIRITTO SERBO — UNA PROSPETTIVA ROMANISTICA

L’oggetto dell’indagine ¢ il problema dei costi
dell’imballaggio nel diritto serbo contemporaneo. Mentre le gli
Usi communi per il commercio dei beni codificati nel 1954
stabiliscono 1’obbligo del venditore di procurare I’imballaggio, né
loro ne la Legge sulle obbligazioni dal 1978 non definiscono a chi
spettano i costi dell’imballaggio nella situazione in cui questo non
¢ stabilito per lo stesso contratto di compravendita. Nemmeno la
prassi contemporanea non ha stabilito un certi criteri per risolvere
questo problema. Con I’intenzione di indicare i possibili precetti
per una nuova dottrina su questo problema, I’autore esamina le
opinioni dei giurisprudenti romani, maggiormente Proculeani,
sulla questione in quali casi i contenitori per il vino (vasa vinaria)
siano corpo accessorio del vino, e quando no, e quali sono i criteri
per questa distinzione?

Parole chiave: Imballaggio; Corpo accessorio; Compravendita;
Diritto romano; Serbia.
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MMPOBJIEM TPOILIKOBA AMBAJIA’KHPAIbA Y
CPIICKOM MPABY — JEJAH POMAHUCTUYKH
MOIJIE]

[IpenmMer wcTpakmBama je  MpoOJEeM  TPOIIKOBA
ambanaxupama y cCaBpeMEHOM cprickoM mpaBy. [lok cy Omiure
y3aHce 3a mTipomeT pobom, komudukoane 1954 rTommHe,
yCTaHOBWIJIE N1a je o0OaBe3a mponaBlna ga o0e30enn amOanaxy,
HUTH OHE HUTHU 3aKOH 0 OOJMIallMOHUM OJHOCHMA HE YTBphyjy Ha
KOora Majajy TPOIIKOBU aMOalaxupama y CHTyallMjH Kajga OBO
HUje YyTBpHEHO caMHUM KyIIONpOoAajHUM yroBopoM. Hwu caBpemeHa
MpaKca HHje YCTAaHOBWJIA JSIMCTBECHH KPUTEPHjYM pEIICHa OBOT
npobsieMa. Ca HamepoM Ja yKaxe Ha Moryhe mNpuHIUIE Ha
KojuMa OM ce M3rpajguia jeqHa HOBa JOKTPHHA 32 PEIIEHE OBOT
npobiema, ayTop aHaJIM3upa MUILJBCHA PUMCKHX
jypucnpyaeHaTa, YriaBHOM MpOKylieaHala, O MUTalky y KOjuM
cUTyalujama TocyAe 3a BUHO (vasa vinaria) TPEeNCcTaBibajy
MIpHUITaJak BUHA a Y KOjUMa He, U KOjU Cy KPUTEPHjyYMH 3a OBY
pasnuky?

Kibyune peun: Ambanaxa; [lpunanak creapu; Kynonponaja;
Pumcko npaso; Cpouyja.
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Ipog. op Carva Casuh
[IpaBau axynrer Yausepsurera y Mcrounom CapajeBy

HOJIMTUYIKO OPTAHU3OBAIBE CPBA Y BOCHU 1
XEPIOEI'OBUHHA
3A BPEME AYCTPO-YI'APCKE BJIAJJABUHE

OkoHUame JeBEeTOroNmuIImbe Oopbe 3a BepcKky W
MIPOCBETHY ayTOHOMUjY HUje YMHUPHUIIO CPIICKU CIIOOOMAPCKHU TyX.
Hanporus. llupehn monuTHYKO MHTEpECOBamkE M3BAaH IPKBEHO-
LIKOJICKMX OKBHMpa MJjaha UWHTEIMIeHLIMja MCTyNa MPOTUB
OMIOPTYHHCTUYKOT IpXKama CTApUX CPIICKUX Bolha, KOju cy 3apan
BJIACTUTHX HWHTEpeca HWMall YMEpEeHWjH CTaB, Te HW3HOCH
npyraunje BUheme HacTaBKa HaluoHaimHe OopOe. CreacTBeHO
TOME€ Jonasu u 10 (opMupama HEKOIWKO Tpyra Koje Cy
3acTymnaljie pa3jiiunTe TMOJIUTHYKE CTABOBE, IIPU YeMy je CBaka O
BUX HMajla CBOje Trjacuio. YcmajakeM T13B. ,,CapajeBcke
pe3omyLuje’ MocTaB/beHH Cy TEMEJbH 3a OCHHUBAIE IPBE CPIICKE
MOJIMTHYKE OpraHu3anuje koja he ce OOpuUTH 3a ayTOHOMUjY
3eMJbe, rpaljaHcka mpaBa v JOHOIICHE YCTaBa.

Kmbyune peun:, Cpncka pujea”; ,.Jlan™; ,,Hapoxn™; ,,Oranbuna‘;
CapajeBcka  pesonyuuja; Cpricka  HapogHa
opranuzanmja; Cpricka HapoJgHa caMOCTaliHa
CTpaHKa.

235



YJK/UDC 34(37)C
Assistant professor Cristiana M. A. Rinolfi, PhD
Dipartimento di Giurisprudenza, Universita di Sassari

ALLE ORIGINI DELLA SCIENTA IURIS:
L'INTERPRETATIO SACERDOTALE IN ROMA ANTICA
CONCEZIONI E PERCORSI METODOLOGICI

SOMMARIO: 1. L’interpretatio sacerdotale e la religio Romana. —
2. La cautela. — 3. La ripartizione delle competenze sacerdotali. —
4 Resistenza dell’interpretatio sacerdotale alla “laicizzazione” in
quando elemento cardine del sistema giuridico-religioso romano.
— 5. Lo stato frammentario del materiale proveniente dagli archivi
sacerdotali. — 6. Il modus operandi: alcune tracce. — 7. Le
manifestazioni estrinseche della riflessione sacerdotale.

La ricerca ha per oggetto la interpretatio sacerdotale in
Roma antica, che rappresenta le origini dell’attivita
giurisprudenziale odierna. Il lavoro si apre con una riflessione
intorno alle antiche concezioni romane alla base dell’azione dei
sacerdoti (ortoprassi, ossessiva attenzione per il rito finalizzata
alla conservazione della pax deorum) per poi sottolineare la
persistenza dell’interpretatio sacerdotale in seno alla esperienza
giuridica romana rispetto al sopraggiunto fenomeno della
“laicizzazione”. Dopo una panoramica sulla frammentarieta di
quanto rimane dei documenti sacerdotali, si procede a ricostruire
gli elementi principali dell’opera dei sacerdotes populi Romani
con ampio ricorso, in via di esempio, al dettato delle
testimonianze antiche. L’analisi dei frammenti ha rilevato una
attitudine  sacerdotale alla creazione di definizioni e
classificazioni. Per quanto riguarda 1’esternazione di quanto
elaborato dai sacerdoti, emerge non solo la ben nota attivita
respondente, ma anche I’emanazione di decreti vincolanti I’intero
popolo Romano: una azione questa che certamente non puo essere
spiegata alla luce delle moderne concezioni statualiste.
Parole chiave: Sacerdotes populi Romani; Interpretatio; Fas-ius.
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Doc. dr. sc. Ines Mati¢-Mateskovic
Facolta di Giuirisprudenza, Universita di Rijeka

I PRINCIPI DEL DIRITTO ROMANO COME BASE PER
L'INTERPRETAZIONE E L'APPLICAZIONE DEL
DIRITTO NELLA PRATICA DEI TRIBUNALI CROATI

I principi del diritto romano in modo conciso
somigliavano a cid che i giuristi romani consideravano la
direzione del corretto modo di pensare giuridico, sebbene non
avessero forza giuridicamente vincolante. Con la ricezione del
diritto romano, questi principi furono incorporati negli
ordinamenti giuridici medievali, ius commune, e poi nei moderni
ordinamenti giuridici europei. Lo scopo di questo studio ¢
analizzare la pratica giudiziaria disponibile nella Repubblica di
Croazia e, sulla base di cid, mostrare che nelle spiegazioni delle
decisioni dei tribunali, i giudici fanno molto spesso riferimento a
determinati principi romani, usandoli sotto forma di massime
giuridiche in latino (regulae iuris). In questo modo, nella
spiegazione delle sentenze, i giudici portano un caso specifico
sotto una norma giuridica generale con l'obiettivo di prendere una
decisione equa nello spirito della legge. Va notato che in questo
modo, sebbene i principi giuridici non siano formalmente una
fonte di diritto, i tribunali i utilizzano in una certa misura per
interpretare la norma giuridica esistente e colmare le lacune
giuridiche e in un certo modo creare il diritto. Analizzando tale
pratica dei tribunali croati, 1'autore vuole mostrare che questa
pratica ha le conseguenze positive per un processo equo, ma apre
anche lo spazio a un potenziale superamento dell'autorita
assumendo la funzione legislativa e creando diritti attraverso
l'interpretazione.

Parole chiave: Regulae iuris; Principi del diritto romano; Prassi
giudiziaria; Interpretazione del diritto.
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Dottore di ricerca Vanni Piras, PhD
Dipartimento di Giurisprudenza della Universita di Sassari, Italia

IL PARLAMENTO NEL PENSIERO STORICO E GIURIDICO SARDO
DELL’OTTOCENTO

In Europa, con epicentro in Francia, il Settecento appare
con una precisa vocazione: la richiesta di partecipazione alla
gestione della cosa pubblica. Tale richiesta si rivela cruciale per la
determinazione degli assetti costituzionali contemporanei del
continente europeo ¢ non solo. Il Settecento ¢ marcato dalla
dialettica — che sfocia nella Grande Rivoluzione — tra due “modelli
costituzionali tra loro espressamente contrapposti e alternativi.
Essi sono: a) il “modello” medievale-moderno inglese, che si
esprime essenzialmente nella istituzione parlamentare e f) il
“modello” antico romano, che si esprime essenzialmente nella
istituzione civica. Prevale il modello parlamentare, il quale ¢
messo scientificamente ‘a fuoco’ e normativamente ‘a punto’ nella
Europa dell’Ottocento. Realmente la dottrina ottocentesca
dominante in Europa e in Italia costruisce un «mitoy» intorno alle
«vecchie istituzioni» tanto da costituire il «patrimonio della
tradizione storiografica romantica». Tuttavia, tra i principali
intellettuali e giuristi sardi, non si risconta unanimita di
apprezzamento delle istituzioni rappresentative. La storica
specificita istituzionale della Sardegna, cio¢ la mancanza di una
originaria impronta germanica-feudale e, invece, la diretta e
fortissima impronta romana-civica, espressa nell’ordinamento
giudicale e manifestatasi ancora nel triennio della “Sarda
Rivoluzione” (1793-1796), rende gli studiosi sardi dell’Ottocento
decisamente ammiratori meno acritici degli istituti ‘inglesi’ della
rappresentanza parlamentare.

Parole chiave: Ottocento; Rivoluzione; Modello; Rappresentanza;
Parlamento.
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Dottore di ricerca Giovanni Carlo Seazzu, PhD
Dipartimento di Giurisprudenza della Universita di Sassari, Italia

"STELLVETRETUNG": INVENZIONE OTTOCENTESCA.
RUOLO DEI ROMANISTI.

"Invenzione"  ottocentesca della  "rappresentanza".
1. "Rappresentanza” nel System di Savigny. due grandi novita e
un duplice difetto. a. Attribuzione al diritto romano della dottrina
di Hobbes: collettivita "persona artificiale" e quindi
necessariamente "rappresentata", come i minori ¢ 1 pazzi (e gli
interdetti). b. Primo 'trattato' sulla rappresentanza: sua "origine"
servile e suo sviluppo a partire dallo iussum comando al servo. c.
Natura irrisolta della rappresentanza: potere 0
subordinazione?. 2. "Rappresentanza”  di Laband e tussum di
Windscheid: terza grande novita (a correzione di Savigny). a.
Laband: rappresentanza esclusivamente "pieno potere" perché
fondata su una procura separata dal mandato . b. Windscheid,
attribuzione al diritto romano della dottrina di Laband: procura
(separata dal mandato) individuata nello iussum non comando e
non al servo.
Parole chiave: Invenzione; Rappresentanza; Iussum; Procura;

Mandato.
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VIIK/UDC 34(37):070(497.11)*18%

Hp Ypow Cmankosuh, acucmenm ca 0okmopamom
[Ipaau daxynrer Yausepsurera y HoBom Camy

PUMCKO IPABO Y CPIICKOJ MEPHOJULH JO 1857.
T'OJIMHE

[louerak cpricke poMaHUCTHKE Be3yje ce 3a 1857. roauny,
kana je Pajko Jlemjanun, mnpodecop Pumckor mnpaBa Ha
Oeorpaackom Jluiiejy, 00jaBHO TpBH YIIOSHUK TOT TpeaMeTa —
Hnwmumyyuje Jycmunujanogoe pumckoe npasa. To, pasyme ce,
HE 3HA4YW Ja ca3Hamba O PUMCKOM MpPaBy U HErOBO H3ydyaBame y
Cpba moummy Tek Tama. M3mehy ocramor, y cprckum
NEpUOJUYHUM JHUCTOBMMAa U3 npBe mnonoBuHe XIX Beka
(Cepbckom nemonucy, BykoBoj awuyu, Cpbckum Hosunama,
Cepbckom Hapoowom aucmy, Cepockoj nuenu, Cxopomeuu,
baukoj eunu, [Inacnuxy [lpywmea cpncke Cl08eCHOCHIL)
00jaBJbMBaHU Cy WIAHIM pa3He CaJp>KUHE y KOjUMa je MPUCYTHO
puUMcko mpaBo. Aytop he Temarcku paszBpcTaTH calpiKaje THX
YJlaHaKa U aHAIM3UPATH HX.

Kibyune peum: Pumcko mpaso; Cprcka nepuonnka; Pomanu-
cTuka; Pumcka ucropuja.
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YIAK/UDC 347.961(497.11)“12/14

Buwwu acucmenm op Mupjana Ilynuh
[Ipaau daxynrer YauBepsureta y Mcrounom CapajeBy

YTHUIHAJ PUMCKO-BU3AHTUJCKOI IIPABA HA
PA3BOJ BUWBEXKXKHUYKE CJNY/XKBE Y
CPEJIHOBJEKOBHOJ CPBUJHU

Pan je moceehen mpaBHOj aHAM3KM pa3Boja OMIBEIKHUYUKE
cryxx0e y cpenmoBjekoBHO] CpOmjm Kpo3 YTHIA] PUMCKO-
BU3aHTHjCKOT IpaBa. Ha camMOM ©OYeTKy NpencTaB/bEHH CYy
TEPMUHH KOjHMa Cy c€ OOMJbEKaBAIM HOCHUOLM OBE (YHKIIH]E.
JaBHM OWJBbEXHWIIM HA3WBajy CE€, TOTOBO 0€3 M3y3eTKa, HOMHIH
WM WHOMUIM (OJ] TPUKOT Vouiko¢ ). boraTy ckymmHy TpUKHX
JMATUHCKUX HA3WBa 3a jaBHE OMJbE)KHHKE, BHU3aHTHjCKO 1[apCTBO
OaIITUHWIO je OJ] CBOI' PUMCKOT MpeTXoauHuKa. Homurm ce Ha
TEPUTOPHjH CPIICKE JpXKaBe MPBH MyT NOMHUBY y TOCIHEIHO]
roguan XIII Bujka, y moBesbu Kpasba MuityTuHa mMaHactupy Cs.
Bopha xon Crkormpa. 3atuMm je oOpaljeH NPYIITBEHU MOJIOXkKA] U
JjeNaTHOCT CPIICKUX HOMHKa wuMajyhm y BHIYy pPHMCKO-
BHU3aHTHjCcKO Hacliehe u yrunaje. Ha kpajy ce aHanu3upa mpaBHa
BPHjETHOCT HOMHYKE HCpaBe. AyTOp 3akjbydyje Ja PUMCKO-
BH3aHTHjCKa KOMIIOHEHTa y pa3Bojy HOMHYKE TpodecHje jecTte
HajBaXHUja ajM HE W jeinHa KOMIOHeHTa. Mmak je HeomxoJHO
HUCTOBPEMEHO OOPaTUTH NaXIby U HA YTUILIAj€ U3 IPYTUX CPEeIUHA,
Kao W Ha crneuupuYHe TMOJUTHYKE, TPUBPEJAHE M JPYIITBEHE
OKOJIHOCTH 3HA4ajHe 3a pa3B0j OMJbEKHHUUKE CITyXO0e.

Kibyune pujeum: Pumcko-Buzantujcko npaso; Homumim; Hom-
WYKa UCTIpaBa.
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360pHuK caskeraka "[IpaBo usmeljy cTBapama u TyMadema' =
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