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WuctutyT 3a ynopeano npaso, beorpan

PEKUM OAI'OBOPHOCTMU 3A ITOBPEY
AKUTI'OM 3AHITUREHE O3HAKE HA
HUHTEPHETY Y AMEPUYKOM, EBPOIICKOM "
MEBYHAPOJAHOM IIPABY

Vépasuu paseoj oueumanue mexnonoeuje u nowemax macognoe Kopuutheroa
unmepHema novemxom 21. éexa donpumnenu cy mome 0a HajpAIUMUMUjU CAOp-
Jrcaju nymem unmepnema nocmawy nodanto doncmynuu. Cmoza numarea y 8e3u
ca Kopuwihersem arcueom 3aumuhiene o3Hake Ha UHMepHenty OUBAJY c6e KOMNIIEKC-
nuja. Ceaxu akm nogpeoe npasa noopasymesa HOCmojaroe WmemHuKa u auyd yuja
cy npasa nospehena (owmeheroe). Ogo onwime npaguio 8adicu Uy ciyyajy nogpe-
Oe dicucom 3awmuhene o3naxe na unmepnemy. Kaxo ce npernoc komynuxayuja u
caopoicaja Ha UHMEPHEmy 6puiU Y8eK y3 NoMON uHmepHem nocpeoHuxd, nospeod
orcueom 3awmuhene o3Hake HA UHMEPHENY He MOdice Hacmamu Oe3 HeXOMuYHo2
wiu HamepHoe yuewiha uHmepHem nocpeoHuxa. /laxne, HeONXooHo je HopMamue-
HO ypeoumu 002080pHOCH UHIMEPHEM NOCPEOHUKA 3a NOBPedy dHcueom sauimuhere
osHnaxe. Byoyhu oa unmepnem nocpednuyu omozyhasajy nocmasmarse u npomox
HEO0360/bEHO2 CAOPIHCAJA U Foe2080 Oesberbe Mely KOPUCHUYUMA, FoUX08a 002080D-
HOCM je no npasuy nocpeond. Ymephusarse nocpeone 002080pHocniu ce, npemda
ONUIMUM NPABUTUMA O 002080PHOCHIU, 3ACHUBA HA NUMATLY CABECHOCU, OOHOCHO
HA NUMarsy 0d i je ROCPeOHUK 3HAO UL MOPAO 0d 3HA Od ce NYMeM Fe208e YCiLy2e
noepelyje npaso. Ynopeononpagna ananusa yxaszyje Ha 00Cycmeo xapmonusayuje
HAYUOHAIHUX U MelyHAPOOHUX NPUCHYNA NOCpeonoj o0zogoprocmu. Youasa ce
jacha amaamcka nodena, mj. paziuxka uzmely npucmyna Koju cy yceojunu cyoo-
6u CA/l u EY. Melhymum, nu ynymap came EY cyocka npakca opacasa wianuya
Huje yjeonauena. byoyhu oa kopucnuyu unmeprema umajy npucmyn uHmepHem
cmpanuyama Koje ce Kpeupajy u ypehyjy v opyeum opoicagama, panuye Hayuo-
HanHux nponuca cy npooujere. Cmoea je 000amuu u3a308 3a 3aKOH00AsHe Cyojex-
me HajpazsujeHujux opocasa 0a NUMarbe 002080PHOCIU 34 NOBPEJY IHCUSOM 3d-
wmuhene o3naxe Ha UHMEPHENY pPe2yiuuLy Ha Mej)yHapOOHOM HUBO).

Jenena hepanuh [lepumuh, j.ceranic@iup.rs.
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Kibyune peun: XXurom 3amruhena o3naka; Onrosopaoct; UatepHert; [loBpena;
WHTepHET NoCpeHIK.

1. YBOOAHE HAIIOMEHE

KracrdaH KoHIENT 3aIITUTE HHTENEKTYaTHIX A00apa 3aCHOBaH Ha CUCTe-
My HAIIMOHAJTHUX, TEPUTOPHUjAITHO OTPAHMYCHUX TIPaBa, IOBE/ICH j& Y TUTabe
ca T0jaBOM M TIOYETKOM MacOBHOT KopHihema IodaiHe pauyHapcKe MpekKe
—uHTepHeTa. CBaka pa/mba Koja ce Npey3rMa Ha HHTEPHETY ayTOMaTCK1 po-
Ouja HalMOHAITHE TPAHUIIE, Tj. IMa II00anHo nejcTBo. CTora cy HaropH THTY-
Japa npasa y Moriey OCTBAPUBAbA U 3aIITHTE CONICTBEHUX MPaBa OTEKAHH Yy
CBHMM o0JiacThMa TpaBa HHTEJIEKTyalHe CBOjUHE. ,, Yiiyhyjyhu cynOuHcku nza-
30B IPaBy WHTEJIEKTyaTHE CBOjUHE, MHTEPHET HHje 3200UIITa0 HU MPABO JKura”.!

VY nocnenme Be JeNeHN]e, MHTaka Y Be3H ca KOpHIIhemeM KUTOM 3a-
mTrheHnX O3Haka Ha WHTEPHETY TOCTajy CBE KOMIUIEKCHHja. Perymucame
peXnuMa OIrOBOPHOCTH 3a TIOBPEIY XKHUIOM 3aliTHheHe O3HaKe CIIOKEHO je,
n3Mel)y ocraor, u 300r pas3nuKa Koje mocToje u3mel)y oHiajH miaTGopMu U
Pa3IMUUTUX HadYMHA KOpUIIhera KUroM 3aiTHheHnX O3Haka Ha HHTEPHETY.
Haumnn Ha KOju ce KOpHCTe pa3inKyjy c€ Y 3aBUCHOCTH O]l IPUPOJIE OHJIAjH
miatdopmu. Tako Ha pUMeEp, Ha CajTOBUMA 3a ayKIHjCKy MPOIajy poode Ku-
roMm 3amrTruhieHe 03HaKe MOTY ce KOPUCTUTH Ja Ha3zHave (TIpe)poajy Opuru-
HaiHe poOe. Ha cajToBnMa 3a npeTpakuBame, MOTY C€ TI0jaBHTH Kao pe3yTar
,TIPUPOTHOT” TIPETPa’KMBamba, MOMaXyh# KOpUCHHKY Yy OTKpHBamy BeO-cTpa-
HUIIA KOje TOCITyjy ca HroM 3amTiuhernM mpousBoanMa. [IperpakuBadm,
IITaBHUIIE, HyJIE OINalllaBamke ycIiyra Koje oMoryhasajy ymorpely >KUroM 3a-
mtrhieHe 03HaKe Kao KIbYYHE PeUH 3a KOMEpLHjaliHe pe3ysrare nperpare.’

Iopen oBux obnmka kopumhema KUToM 3alITHEHNX O3HaKa Ha UHTEp-
HETY, KOju OM Cce MOIJIM OKapaKTepUCaTH Kao MOIPIIKA CII000IN H3paKaBarba 1
MH(pOpPMHCaa Y TUTHTATHOM OKPYKeHY,” KOPUCHUIIM HHTEPHETA MOTY Takohe
WCKOPHCTUTH U KOMYHHKAIIOHE KaHAJIe CajToBa 32 ayKIUjCKy Tpojiajy pooe,
CajToOBa 32 MPETPAKUBAILE U APYIITBEHE MPEKe Ha HAYMH KOjUM ce ToBpelyje
npaBo skura. Tako ce skurom 3aiTuheHa 03Haka MOKe eKCIIOaTUCATH Ha CajTo-
BUMa 3a ayKIMjCKy Tponajy pode Kako OM ce MPUBYKIM KYIIH 3a KyMOBHHY
KPUBOTBOpEHE pode. KomepinjaiHu pe3ynTari nmperpare Mory Jia H3a30By 3a-
OyHy Koz moTpommada. Hajuerhe ce memasa aa yrpaBo KOHKYPEHT omadepe 03-

' C. Mapxkosuh, IIpaso unmenexmyanne cgojune u ungopmayuoro opyumeso, Ciyx0OeHu
racHuK, beorpax 2014, 215.

2 J1. lTonoswuh, ,,)Kurom 3amrruhene o3nake, KJbydHe pedr U OrialiaBarmbe Ha MHTepHeTY”,
Ilpaso u npuspeda 4—6/2011, 928-929.

3 'W. Sakulin, Trademark Protection and Freedom of Expression — An Inquiry into the
Conflict between Trademark Rights and Freedom of Expression under European Law,
Kluwer Law International, The Hague/London/New York 2010.
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HaKy HCTOBETHY JKUIOM 3aiITHNEHO]j O3HAIK CBOT TakMaiia. To Moxe J1a ,,CKpe-
He” KOPUCHHKE HHTEPHETA Ka CajTy KOHKYPEHTa, & CAMHM THM U Ka FbeTOBHM
MPOM3BOIMIMA WITH yciyrama. Heraune nH(opMarje AucTpuOyrpaHe myTem
JPYIITBEHUX MPEKa MOTY HaHETH IITETy permyTanuju operaa.*

YV KOHTEKCTY eNIeKTPOHCKE TPrOBUHE, O3HAKA Ma jOIIT 3HAaYajHHUJy YIIOTY,
jep ce paau 0 KyITOBHHH NPOM3BO/A KOj€ MOTPOIIAYH HE MOTY BUAETH JINUHO
U ucnpobaru kako GyHkunoHuiy. M3a ynorpebde kura ce Jakiie Hauasze u
OJTHOC TTOBEpEHa M MPETIIOCTaBKa KBAINUTETA, KOj€ CYy TUTYJIapH MaKJbUBO
TpaJiiIi ycBajameM ofipe)eHUX KOHIenara U CTaHAap/a IMOoCIOBamba 1 Ila-
cHpama IIPOMU3BO/A U yCIyTa, Kao M TPAJUIHje KBaJIUTETa.’

CBaku aKT MoBpeze MpaBa YKIJbYdyje MOCTojamhe MITETHUKA | JIMLA Yrja
cy npaBa nioBpehena (omrrehenor). OBo ommTe MpPaBUIO IPUMEHHY|E CE H Y
ClTydajy TIOBpe/ie MpaBa WHTEJIEKTyaj He CBOjHHE Ha WHTEpHETY. MehyTum,
NPEHOC KOMYHHKAIMja U Ccajpikaja Ha MHTEPHETY BPIIHU CE YBEK y3 MoMoh
HWHTEpHET nocpennuka. CXOIHO TOME, ITOBpe/ia ITPaBa Ha HHTEPHETY HE MOXKE
HacTaty 0e3 HEXOTUYHOT WJIM HAMEPHOT yuenrha UHTEpHET NOCPeIHUKa Kao
cy0jekara Koju oMoryhasajy KOMyHHUKAIH]y U TIPOTOK CajprKaja, a CaMHM THM
W HacTaHak 1moBpese. Jlakie, HeoImXoIHO je HOPMAaTHBHO YPEIUTH OJIrOBOP-
HOCT MHTEPHET MOCPEIHUKA 3a TIOBpeJie npaBa. Kako HHTepHET MOCPEIHUIIN
CBOjOM yciyrom omoryhaBajy MOCTaB/bamke M MPOTOK HEA03BOJLEHOT CaIp-
JKaja U BEeTOBO JIeJbehe Mel)y KOpUCHUHIMA, FbUXOBa OATOBOPHOCT j€ IO Ipa-
BUITY 1OcpejiHa (T0/ieJbeHa, OJITOBOPHOCT 32 Jipyrora). Y TBphuBame nocpes-
HE OATOBOPHOCTHU CC, IMPEMa ONIUTUM ITpaBUIIMMa O OAIOBOPHOCTH, 3aCHHUBA
Ha TIMTamby CaBECHOCTH, OJHOCHO Ha MUTAmY Ja JIH j€ HHTEPHET MOCPETHUK
3HAO WJIK MOPAo JIa 3Ha J1a Ce IyTeM FbEeroBe yciyre mnospelyje mpaso.®

VY3umajyhu y 003up TEXHUYKO OKPYKEHE Y KOjeM Ce O/[BHja pa3MeHa Io-
JlaTraka, KOJTMYuHY HHpOpMaIHja Koje ce MpeHoce IMyTeM HHTEpHEeTa 1 Op3uHy
ILHUXOBOT TIPOTOKA, OIleHA CaBECHOCTH Hamehe moTpedy moceOHOT TyMademha
oflpenadba o OATOBOPHOCTH MHTEPHET MOCpeIHuKa. To je HapounTO 3HaYajHO
aKo ce MMa Ha yMY OJICYCTBO ITpaBa M 00aBe3a Mpy»Kaolia HHTEPHET yCIyre Ja
HaJ3Mpe, Tj. KOHTPOIUIIIE KOMYHHKAIU]y U3Mel)y kopucHuka.’

Axo 61 oHTajH IIaT(opmMe reHepasHo Ouiie OrTOBOpPHE 3a MpodieMaTn-
YaH CaJpKaj KOjU MOCTaBJbajy KOPUCHHIIN, TO OM CMAmHIO PAa3HOBPCHOCT
OHJIajH HH(POPMAIIMOHKX yCITyTa M yTULIAJIO Ha JJaJbH pa3Boj nHTepHeTa. [1o-
pen mpakTUYHHX MpoliieMa KOju MPon3iiaze U3 BEIMKOT Opoja IMoCToBa KOjU
ce CBaKOIHEBHO 00paljyjy, olleHa KOMyHHUKAIIHja y BE3H ca KUTOM 3amTrhe-
HUM O3HaKama UMIUIHIFpA J1a c€ y3Me y 003up crennududad KOHTEKCT y
KOME C€ JKATOM 3amTHheHa O3HaKa T0jaBJbyje Ha HHTEPHETY. YKOJIHUKO CE
CBE OBO HE OW y3eJ]0 y 003up, TUTYJIApH KUTOM 3alITHheHUX O3HaKa J0-
Oun O TPENIMPOKY 3AIITUTY y AUTUTATHOM OKpyxemy.® TakBa 3amitura

8 J. Repanuh [Mepuumh, (2020), 14.
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Ou npeBa3wIIa3nIia OCTeT /UXOBUX UCKIJBYUYHBHX OBJIAIINCHA U 3aUpaa y
cr1oboy u3paxkaBama 1 HHQOpMICama U CII0001y KOHKypeHIuje.’

Crora je HEONMXOAHO YCIOCTaBUTH OAroBapajyhu pexum ,,CUTypHHX
nyka”. Ilox pesxumMoM ,,cCUTypHUX JIyKa™ 1Mo/ipa3yMeBa ce€ UCKIJbYUEHE OAr0-
BOPHOCTH MHTEPHET MTOCPEIHHUKA 32 MOBPEJIE Koje yunHe Tpeha muma, kopu-
CHHLIM HUXOBUX OHJIAjH tuatdopmu. Pazyme ce, 0BO mUTame ce pasiinkyje
O]l IUTama Ja JIM HAYMH Ha KOjH caMme OHJIajH miaT(opMe KOPUCTE KUTOM
3amrrheny 03HaKy JOBOAU JI0 HEMOCpeTHe/ TUPEKTHE MTOBPEAE U HEMoCpe -
He oaroBopHocTH.!® OBaj paa ce PoKycHupa Ha MOCPETHY OJrOBOPHOCT HH-
TEPHET MOCPEIHUKA, IITO je uelthu ciiydaj y Ipakcu.

YnopenHornpasHa aHaIHM3a yKa3yje Ha OJICYCTBO XapMOHH3AIIH]je HAIIH-
OHAJHUX U Mel)yHApOIHUX MPUCTYIIA OJTOBOPHOCTH 32 MOBPEITY KUTOM 3a-
mitulieHe 03HaKe Ha UHTEPHETY, TAUHU]E MUTakY MOCPEIHE OJATOBOPHOCTH.
VYouaBa ce jacHa aTiaHCKa Iojesa, Tj. pasinka m3Mehy mpuctymna Koju cy
ycBojum cynoBu y CAJl u EVY. Crora he Hajnmpe OWTH aHATHU3HpaH PEKUIM
OJIFTOBOPHOCTH 32 MOBPEJTY KUIoM 3amTHNeHe 03HAKE HA HHTEPHETY y ame-
PUYKOM TIPaBy, @ HAKOH TOTa y IMpaBy EBporcke yHHje. 3aHUMJBHBO je Aa
je yaytap came EVY cyncka mpakca ap:kaBa 4iaHWIA HeyjemHadeHa. Haro-
cieTky he Outh pasMorpeH MehyHapomHONPaBHU OKBHP OITOBOPHOCTH 3a
MOBpE/Iy )KUTOM 3aliTulieHe 03HAKe Ha HHTECPHETY.

2. PEXKUM OJAI'OBOPHOCTH 3A IIOBPEY KUT'OM
SAIUTUWREHE O3HAKE HA UHTEPHETY Y AMEPUYKOM I1PABY

VY mpaBy Cjenumennx Amepuukux JlpxaBa u3pa3 ceKyHIapHa OIro-
BOpHOCT (eHT. secondary liability) npencraBiba T3B. ,,KUIIOOPAaH TEPMUH
(enr. umbrella term) xoju ce OJTHOCH Ha Pa3IMYUTE BPCTE TYKOU 3a MOBpe-
Jly J)KUTOM 3alTuNeHe O3HaKe, a CYIITHHA je Ji1a HUje OJITOBOPaH CaMO OHaj
KOjH je KOPHCTHO KHUIoM 3aiuThheHy 03HaKy Tykuoua. Y ciiyyajeBUMa ce-
KyHjapHe (MocpeHe, UHIUPEKTHE) OJrOBOPHOCTH TY)KCHHU j€ OJTrOBOPaH
3a MoBpeJe 10 KOjUX je AOHUIo 300r Tora mro je Tpeha cTpaHa KOpUCTH-
Ja )KUTOM 3amTrheHy 03HaKy TyKHola. THTynap jKura cTpaTelliku paauje
HOTHOCH TYXOY 32 CEKyHIapHy OIrOBOPHOCT yMECTO Ja Tyu Tpehy crpa-
HY 3a JUPEKTHO/ HEMOCPEAHO HaHOIIeke noBpeae. [lonHomeme TyxOe 3a
CEKYyHJIapHY OJIFOBOPHOCT JIOIIPUHOCH e(pUKACHOCTH jep omoryhasa jia ce y
JEAHOM MOCTYIKY 3aIUTHTH O]l CTpaHe YHje MoHallame oMoryhasa ucroBpe-
MEHO BUILIECTPYKE AUPEKTHE/ HemocpeaHe nospene. '

JKurosao mpaBo CA/l-a ypeheno je Ha deaepamnom HuBOY Jlanxamo-
BUM 3aKOHOM'? 13 1946. romuHe Koju HE caapKu oApeade O MOCPEIHOj OJ1-

12 Lanham Trade-Mark Act of 1946, 50 Stat. 427 (July 5, 1946), codified, as amanded, at
15 U.S.C. § 1051 ef seq.
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TOBOPHOCTH. YCIIOCTaBJbakhe CTaHAap/ia IOCPEIHE OATOBOPHOCTH PE3YITAT
je cyncke mpakce. Bpxosau cyn CAJ] mpBu IyT je yCTAaHOBHO CTaHAAPI
MOCpeIHe OATOBOPHOCTH Y mpeameTy Inwood Laboratories Inc. v. Ives
laboratories Inc."* OBaj craHgap KacHHjE je pa3BUjaH KPO3 CYAKCY MpaKcy.
Y KOHTEKCTY MOCpeTHE OJrOBOPHOCTH WHTEPHET MOCPEIHMKA, Haj3HAdaj-
HHja rpecyna je ona y npeamery Tiffany Inc. v. eBay Inc.’”? Y oBom nipenme-
Ty Cyn je, uamelyy ocrasnor, 1a0 OATOBOp HA MUTAKE Aa JIU j€ MO3HATH CajT
3a ayKIHjCKy MPpoajy pode eBay mMoCpemIHo OAroBOpaH 3a TO MTO ce Tpeha
JIUIIA CITY’Ke FbHME 3a MPOoJIajy KPHBOTBOPEHE pobe?

2.1. Inwood Tect

Cranyapa mocpenHe OATOBOPHOCTH MpPBH MYT je YCTaHOBHO Bpxos-
Hu cyn CAJl 1982. ropune y npeamery Inwood Laboratories Inc. v. Ives
laboratories Inc. 11Ito ce THUe MepUTyMa CIIOpa, TY>KEHH IPOHU3BOhay JIeKo-
Ba MPOJA0 j€ aroTeKaMa JICKOBE KOjU M3IIIE/Iajy Kao FCHePUUKH, a HEKE O]
TUX alloTeKa MPOoJIaBajie Cy HaBEJICHU JICK Mpe/icTaBbajyhu ra kao OpeHu-
pan. TyKuiai je Ty>KMo Ipou3Bohaya JIeKoBa 3a MOCPEIHY MOBPE/Y KUTOM
3amruhene o3Hake. BpxoBHu cyn 3ay3eo je cienehe craHOBUIITE: YKOIHKO
npou3sBohau WM AUCTPUOYTEP HAMEPHO HABOJIU HEKOTa Ha TOBPEIY JKHTa,
WM aKO HACTaBJba Jla CHAOJEBA CBOjUM MPOM3BOAMMA HEKOra 3a Kora 3Ha
WM ¥Ma OCHOBA JIa 3HA JIa je YKJbYUCH Y MOBPEIY KUra, npou3Bohau mim
JUCTpHOYTEp MOCPEAHO je OATrOBOpaH 3a CBaKy MOBpely HAHETy IpeBa-
pom. OBaj cTtanmapa 3a yCHoCTaBJbambe MOCPETHE OATOBOPHOCTH HA3BaH je
Inwood tect (UuByn Tecr).

Jaxe, Ha ocHOBY /nwood TecTa MocToje IBe CUTYyallHje Kajia ce MOXKe
YCTAaHOBHUTH IOCPEIHA OATOBOPHOCT: 1) HaMepHO HaBoheme; 1 2) HacTaBak
cHab/ieBarba y3 3HAWKE O MOBPEIH. "

2.2. IIpenmert Tiffany Inc. v. eBay Inc.

Hajnosnaruju npeamer u3 cyncke npakce CAJl y Be3u ca moBpeaom
JKUTOM 3amTrhieHe 03HaKe Ha MHTEPHETY je OHaj u3Mel)y uyBeHe myjopiike
jysenupnune Tiffany v cajta 3a aykumjcky npojaajy eBay.

C pa3BojeM JTUTHUTaIHE TEXHOIOTH]€ ¥ TOYETKOM MaCOBHOT KOpHUIIThema
uHTepHEeTa y 21. BeKy, mpojiaja KpUBOTBOPEHUX MPOU3BO/A HA MHTEPHETY
nocrana je cBe ydecranuja. JKurom 3amruhene o3Hake kommnanuje 7iffany
4ecTo ¢y Omie MeTa KpuBoTBOpema. Ctora je oBa kommanuja 2008. roguHe
MoJIHeNa Ty KO0y TPOTHB KoMIIaHuje eBay, HajBeher HHTEpHET MOCPEAHNKA 3a

13 Bpxosuu cyn CAJl, Inwood Labs., Inc. v. Ives Labs., Inc., 456 U.S. 844 (1982).
14 Antenatmonn cyn CAJL, Tiffany (NJ) Inc. v eBay Inc., 600 F 3d 93 (2" Cir NJ, 2010).
15" G. Dinwoodie (2014), 472.
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ayKIIMjCKy TIponiajy pooe, nctuayhu na eBay CBOjUM IMOHAIIIAKEM OJIAKIIaBa
MIPO/Iajy KPUBOTBOpEHE pobe. Y TyxkOu ce HaBOAM Ja je KOMITaHuja eBay
OZTOBOpPHA 3a HENOCPEIHY M MOCPEIHY IOBPEIy JKUra, HEeJOjaHy KOHKY-
PEHIIHjy, TPEBapHO OIVIAIIABAE M HEMOCPEIHO M TIOCPEIHO Pa3BOIHABAHE
xwura. Kommanuja 7iffany oxapakrepucaia je cajtT eBay kao OyBiby THjairy
Ha K0joj ce nmpoaajy dancudukaru.'® Tpropauka miarhopma eBay 3arpraHa
je XnJpaamMa KpUBOTBOPEHUX Mpon3Bona Mapke 7Tiffany, of KOjux Cy MHOTH
BEOMa JIOIIeT KBaJluTeTa. 300T Tora je XuibaJle oTpoIIada, KOji Bepyjy Ja
KyIyjy OpUrdHanHu TudaHujeB HAKKT, 3aIIPpaBo MpeBapeHo.'’

Komnanuja eBay ucrakia je 1a TUTYJIAapH )KUTOBa HMajy 3aKOHCKY 00a-
BE3y JIa HaJ3Upy CBOje MKHUroM 3amTuheHe O3HaKe W yTyKyjy moBpezae. Y
OJITOBOPY Ha TyxOy ce HaBOJM Ja, y3uMajyhu y 003up €KOHOMCKE Karia-
nutere komnanuje Tiffany, oHa UMaK HUje TOCBETHIA JOBOJHHO CpECTaBa
pelaBamy mpobiema mpojaaje KpuBOTBOpeHe pode Ha nuTepHeTy.'® C npyre
CTpaHe, KOMITaHU]a eBay npey3ena je BeJIMKUu Opoj Mepa Kako Ou Ocurypa-
Jla ayTEeHTHYHOCT TPOU3BO/IA KOju ce Hy/e Ha cajty.”’ IIpBo, To je IIporpam
3a TIpoBepy mpaBa BiacHuKa, 13B. [Iporpam VeRO (eHr. the Verified Rights
Owner (VeRO) Program). Ped je o cucreMy o0aBelliTaBamba U YKIIambarbha
(enr. Notice and take down system) koju omoryhaBa TUTYyJIapuMa >KUTOBa
Jla tocTaBe obaBemTeme o noBpeau (eHr. a Notice of Claimed Infringement
(NOCI)) xomnanuju eBay. Y o0aBeliTemy TUTYJIAp KHUra MOpa jJa HaBele
TadHe OIIace Ha KOjuMa Ce HY/IU KpUBOTBOPEeHA po0a J1a Ou koMianuja eBay
MOIJIa J]a UX YKJIOHHU ca cBoje miardopme.”’ [lpyro, eBay npyxa caMuM TH-
TyJaprMa )KUTOM 3alITHNeHNX 03HaKa IPOCTOP Ha CBOM CajTy, Ha CTPAHUIIM
noj| Ha3uBoM ,,0O meHu” (eHr. an ‘About Me’ page), Ha K0jOj C&€ KOPUCHUIU
HO/ly4aBajy Kako Jia pa3iivKyjy OpUrHHAIIHE Mpou3Boje o/ (ancudukara.?!
Tpehe, komnanuja eBay je kperpaia U ayTOMarcke MOpyKe YIo30pema Koje
ce TojaBJbyjy Kaja MpojaBall omamiaBa nmpousBoae mapke 7iffany.?? Yer-
BpTO, eBay je 3ajeqHO ca KOMIIAaHMjOM 3a eleKTpocHKo Iuahawe PayPal
(ITejra) pa3BHO mporpam 3a 3alITHTY Kymama. YKOJIHKO C€ UCTIOCTaBH Aa

16 M. Rimmer, ,,Breakfast at Tiffany’s’: eBay Inc, Trademark law and Counterfeiting”,
Journal of Law, Information and Science 1/2011, 5.

17 Ibid.
18 Ibid.

19 J. hepanuh, ,,IToBpena »xmura Ha cajTOBUMA 3a ayKIUjCKy npoaajy pobe”, Hnemenexny-
anna ceojuna u Unmepnem (yp. J1. [Tonosuh), [IpaBuu daxynter Yausepsutera y beorpany,
Beorpan 2016, 39.

2 Ibid.
2 Ibid.

22 J. hepanuh Iepuiuh, ,,OaroBopHOCT m1aTGOPMH 3a €IEKTPOHCKY TPrOBHHY 300T MO~
Bpejie sxura y npasy CAJ] — npencrnuTuBame JOKTPUHE TIOCPEIHE OJrOBOPHOCTH Yy KOHTEK-
CTy eJIeKTpoHCKe TproBune”, [Ipaso u npuspeda 7-9/2019, 69.
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NPOM3BO/IM KYIIJbEHH Ha CajTy eBay HUCY OPUTUHAITHH, KYIIU MOTY JIa JIO-
6ujy HoBaIl Ha3an.>* U mero, cama KOMIaHHja eBay CBake TOJAMHE CYCIICH-
Jlyje HaJlore CTOTHHA XWJbaJa MpojiaBaia 300r CyMIbH Jla Cy YKIbYUYCHHU Y
pas3IuunTE BPCTE HEJETaIHuX paamu.?

OKpyXHH CyJ je y mpecyau MOLpTao a je KIbYYHO NMUTamkE Ha Koje je
Cyn y OBOM MpeAMeTy Iy’KaH Jia OATOBOPHU: KO je OATOBOpaH Jia HAJI3Upe, Tj.
Jla KoHTponuile Kopumheme xurom 3amtuheHe o3Hake Ha miargopmama 3a
CJIEKTPOHCKY TProBuHy? Jlakie, cpx OBOI criopa HUje Ja ju Ou Mpojiaja Kpu-
BOTBOpeHOT TudanujeBor HakuTa Tpedao Aa [BEeTa Ha TProBauKoj MIarhopMu
eBay, Beh ko je Taj ko Ou Tpebaio 1a oHeCe TePeT HAJI3UParha, Tj. KOHTPOJIE KO-
punihema xurom 3amrruhene o3Hake Tiffany y ciy4ajy TproBUHE Ha MHTCPHETY.

[Ipema munusemy OKpy)KHOT cyna, KOMIaHuja eBay HHUje OATOBOpHA
3a mocpeaHy nospeny xura. Cyz je KOHCTaToBao Jia CBaku ImyT kana Tiffany
00aBeCcTH eBay 0 KOHKPETHOM apTHKIY 3a KOjU CMaTpa J1a HUje OpUTHHA-
naH, eBay onmax ykiama Ty ayKIujy ca cBoje riardopme. Komnanuja eBay
je, wrak, ogduia Jaa HaJ3upe CBOj CajT M MPEBEHTHBHO YKJama ayKIuje
HakuTa mMapke Tiffany mpe Hero IITO MOCTaHy JOCTYIHE jaBHOCTH. [Ipema
munbey Cyna KoMIanuja eBay He MOXKe ce CMaTpaTy OJITOBOPHOM 32 I10-
CpeIqHy TIOBpeIy JKura 300r o101jama Jia mpeIy3Me TaKBe MPEBEHTUBHE KO-
pake y CBeTIy ,,0CHOBAHE MPETIOCTABKE” WIIHN ,,yOIIITEHOT 3HAKA” O TOME
Jla ce KpUBOTBOPEHa poda MOXAa mpojaje Ha cajTy eBay. OKpyXHHU cyx je
3arpaBo aHaJU3y OBe MpodiemMarnke (POKycHpao Ha KpUTEPUjyMy 3HAma —
,,OTIIIITE 3HAILE Versus CTeuGUIHO 3Hamke” . TUTYImap )Kura Mopa TaqHo 3Ha-
TH KOjU Cy TIPOU3BO/IM KPUBOTBOPEHH M KOjJH TIPOJABIIM OITIAIABA]Y TaKBE
NPOU3BOJIE, MIPE HETO IITO 3aTPaXku Jia eBay npeny3me onpelheHy akTHBHOCT
y IpaBIly yKJIamama oriaca ca miardopme.?

Jaxne, kommanuja eBay ocnobolena je mpecyaom OKpyKHOT cCyja.
Kommnanuja Tiffany onnmyunna je na ynoxu a0y Ha OBaKkBy npecyny. Are-
narronu cyn CAJl notBpamo je npecyny OKpy»KHOT Ccy/ia y Be3u ca ocpei-
HOM ofiroBopHoOMIhy.*

Kommanwmja Tiffany 3arpaxwia je mo3Boiy nla ce kaiuu BpxoBHOM cymy
CA/l, anu je metrinja 3a 100Mjame 01o0perha 3a MOTHOIISH:E Kalloe O10HjeHa.

3 Ibid.
2 @G. Dinwoodie, (2014), 472-473.

2 Oxpyxuu cyn Oxpyra Jyxuu Ibyjopk, Tiffany Inc v. eBay Inc, 57T6F Supp 2d, 463 (SD
NY, 2008).

26 Anenatmonu cyn CAJL, Tiffany (NJ) Inc v. eBay Inc, 600 F 3d 93 (2nd Cir NJ, 2010).
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3. PE2KUM OAT'OBOPHOCTMU 3A ITIOBPEAY )KUT'OM 3A-
INTUREHE O3BHAKE HA UHTEPHETY Y EBPOIICKOM IIPABY

PesxrM OITOBOPHOCTH 32 MOBPEY KHUIOM 3alThhieHe 03HAaKe y TpaBy
EVY npencraBiba MO3aKK y KOME Cy YKIOILUbEHE ofipe0e npasa EY u Hanu-
OHAJTHUX 3aKOHONABCTaBa AprkaBa wianuma EVY, kao u cyacka mpakca Cyna
MIpaBJIe U HAITMOHATHHUX CYIOBa APXKABa WIAHHUIIA.

Tyx0e 300r moBpeAe KUroM 3alTuheHe O3HaKe Ha MHETEPHETY CE Uy
IpxaBama wianunama EY mpeTexHo onHOCe Ha HEMOCpPEeAHY U MOCPEIHY
MOBpey *ura. Y MojeAMHUM EBPOIICKHM 3eMJbaMa IOCPEIHA OTOBOPHOCT
300T MOBpeEAE )KUTOM 3allITHheHe 03HAKe Ha MHTEPHETY Ha3UBa CE MJIM KOH-
nunupa Apyraddje. Ynpkoc (GopmamHuUM pasivKaMa, CYIITHHCKO IHTAabe
ucTo je kao u 'y npenmery Tiffany Inc. v. eBay Inc: Kako OIIEHUTH OIpaBa-
HOCT IOHAIIaka NOCPEIHNKA ¢ 003MPOM Ha HEr0B HUBO OIIITET U M0Ce0-
HOT 3Hama 0 aKTMBHOCTUMa Tpehux nmua, Koja, kKopucTehn BeroBy OHIajH
wiatrhopmy, nospelyjy Tyhy xurom 3amruheny o3Haxy?

Y penoBuma Koju ciiesie Hajrpe hie Outu Hasan3upana J{upextrpa o ejnek-
TPOHCKOj TPrOBHHH U JIMPEKTHBA O IPUMEHH MPaBa MHTEICKTYaIHE CBOJHHE.

3.1. /IlupeKkTHBA 0 €J1eKTPOHCKOj TPTOBUHHU

VY3umajyhu y 003up yOp3aHM pa3Boj IUTHTAHE TEXHOJOTHjE Y MO-
cienmoj nexaau 20. Beka, EBporicka komucuja je 1998. rogune npemioxu-
Ja JIOHOILICH-C JUPEKTUBE KOjoM OM ce ypeause yciayre HHPOpPMalroHOT
npywrsa. Jupextusa (E3) Op. 2000/31 o HEeKMM NpaBHUM acleKTHMa yc-
Jayra uH(GOpMaLMOHOT IPYIITBA, TOCEOHO EIEKTPOHCKE TPrOBUHE Y OKBUPY
yHyTpalmer Tpxuita?’ gonera je 2000. romune. Mako oBa TUpeKTHBA 32
MHOTa NuTama ynyhyje Ha HalMOHaJIHA 3aKOHOAABCTBA JIp)KaBa WIaHHUIA
EY, pexum ,,curypHHX JIyKa”, Tj. UCKJbYyUECHE€ OJITOBOPHOCTH UHTEPHET TI0-
CpEIHHUKA 3a MOCpPEeHy MOBpedy KUIoM 3amrTulieHe o3Hake, ypeheH je Ha
yHH(OpMAaH HaYMH YHYTap YHH]E.

3.1.1. Xopusoumannu npucmyn

JMpeKTHUBY O €JIEKTPOHCKO] TPTOBUHH KapaKTEePHIIE T3B. XOPU3OHTAII-
HU MIPHUCTYI ¥ TIOTNIEAY MCKJbyUerha OATOBOPHOCTH Tpy’kKajana yciryra Ha
WUHTEPHETY, UHTEPHET NOCpEIHHUKA. To 3HAYH J1a je PEKUM ,,CHTYPHHUX JIyKa”
YCIIOCTaBJbEH TAKO JIa j¢ luMe 00yXBaheHO UCKIbYUYCHE OJTOBOPHOCTH MH-
TEPHET MOCPEIHHUKA 3a MMOCTaBJbabe OUIIO0 KOje BPCTE HE3aKOHHTOT CajIp-

27 upexrusa (E3) 6p. 2000/31 ox 8. jyna 2000. 0 HEKUM MPABHUM aCleKTHMa yCIIyra HH-
(opMaIMOHOT IPYIITBA, TOCEOHO CIICKTPOHCKE TPrOBHHE Y OKBHPY YHYTPAIIEET TPIKHIITA
— JIET, Cnyoic6enu aucm, 6p. J1 178.
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JKaja oJl CTpaHEe KOPUCHHKA, HE3aBHCHO OJ1 TOTa JIa JIH pajiibe Tpehnx nuia
JIOBOJIC TIO TMOBPEJIE ayTOPCKOT MPaBa, MOBPeE/Ie MPaBa KUra, KIeBeTama, He-
J0jajTHe KOHKYpEHI[Hje, TOBOpa MPXKE-€ WIIM MOCTaBJbamba OMII0 Koje Jpyre
BpCTE HEJ03BOJHEHOT MaTepHjaa.

O0paznaxyhu oBakaB NMPHCTYI, €BPOICKU 3aKOHOIABAL[ jE& HCTHUIIA0
Jla py Kanal yciayra ClipoBOAM MCTY TEXHUYKY pajmby — OUIIo J1a ce 0aBH
yCIIyTOM OOMYHOT MMOCPE0Bama, catching i hosting yciiyroM y Be3u ca
caapxajeM Tpehe cTpaHe — He3aBUCHO OJ BPCTE Ca/ipikaja Koja je y UTamby.
Kaxo je mocpenHuK MOTIYHO HEyTpalaH U MacuBaH y OJHOCY Ha Ca/piKaj,
EV je ycranoBmia jeaHooOpa3Ha mpaBuia 3a cBe obmactu.?®

Jeo HayyHE W CTpyYHE jaBHOCTH j€ OIITPO KPUTHKOBAO OBAj XOPU3HO-
TaJHU TPUCTYTI, o3uBajyhu ce Ha mpaBo CAJl 171e OArOBOPHOCT WHTEPHET
MOCPE/THUKA 32 paJiibe TPEhnX JINIA, KOPUCHUKA YCITyTa, TOIIIEKE MOTYIYHO
Pa3IMYUTUM KPUTEPUjYMHUMA, Y 3aBUCHOCTH OJ1 TOT'a JIa JTH OJATOBOPHOCT TPO-
UCTHYE U3 TIOBPEJIE ayTOPCKOT MPaBa, MpaBa yKKMIa HiId HEKOT JAPYTor mpasa.”

3.1.2. Peoicum ,, cueypnux ayka’

JupexTrBa 0 eJIeKTPOHCKO] TPrOBUHU MpeABHl)a ycioBe Koje Mopa Hc-
MyHaBaTH NpyKajall yciyre 1a O MOTao Jia y)KHBa UMYHUTET, Tj. HCKIbY-
YeHe OITOBOPHOCTH (PEXUM ,,CHTYpHUX JyKa”). OOuM y3apikaBamba KOju
UCKJbYYYje OArOBOPHOCT 3aBHCH Ofi BPCTE MHTEpHET ycnyre. JupekTusa
NPOMKUCYje pa3IMIUTe YCIOBE 3a MPYKAOLEe YCIyra OOMYHOT IOCPEI0Bamba,
npy’Kaolle caching yciayra v npyskaoie hosting yciyra.

VY nomieny hosting yciyre,*® JIupekTrBa 0 eIeKTPOHCKO] TPrOBHHH IPO-
mcyje J1a Kaja ce MpyXKeHa yciayra HH(OPMAIlMOHOT JPYIITBA CacTOju O
noxpamrBamba nHPOpMaIja JOOHjeHUX O KOPHCHUKA YCITyTe, Ap)KaBe uila-
HUIIE MOPajy OCHTYpaTH Ja Mpy’Kaall yciayre HUje OAroBOpaH 3a uHpopma-
1je MOXPameHe Ha 3aXTEB KOPHCHHUKA YCITyTe, MO YCIIOBOM Jia TPy KaJall:

1. Hewma cTBapHO 3Hame O HE3aKOTHHUTO] aKTUBHOCTH MJIM HH(pOpMA-

2 E. Crabit, ,,La directive sur le commerce électronique. Le projet Méditerranée”, Revue
du Droit d’Union Européenne 4/2000, 749.

¥ OAroBOPHOCT MHTEPHET MOCPEAHKKA 3 MTOBPE/Ie ayTOPCKOT IIpaBa peryiicana je 3ako-
HOM O ayTOPCKOM TpaBy y AMTHTATHOM MWiIeHUjymy u3 1998. romune (Digital Millennium
Copyright Acta — DMCA). TlpobnemM OATOBOPHOCTH Ipy’Kaolla yCIyra y CBHM IPYTHUM
obnacTuMa perynucaH je 3aKOHOM O HPHCTOJHOCTH y KOMyHHKanujama n3 1996. rommne
(Communications Decency Act — CDA). M. Peguera, ,,The DMCA Safe Harbours and Their
European Counterparts: A Comparative Analysis of Some Common Problems”, Columbia
Journal of Law and the Art 32/2009, 481-512.

30 M. PespanoBul, ,,OqroBoOpHOCT XOCTHHI [IPOBajaepa 3a MOBPE/e PaBa HHTEICKTyaIHe
cBojuHe y npaBy CpOuje u npaBy cycenHux apxxasa’, Mnmenexmyanna ceojuna u Mnmepnem
(yp. A. ITonoBuh), IIpaBuu dpaxynrer Yuusepsurera y beorpany, beorpax 2016, 115-137.
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[UjH, ¥ y TIOTJIely 3aXTeBa 3a HAKHAJY IITETE, HE 3HA 33 YHHHLCHHIIS
T OKOJTHOCTH M3 KOjUX OM HE3aKOHHTE Pajiibe WU HH(pOpMaIyje
OuJjie OYHUIVICAHE; UIH

2. Tlomro je ca3HAO MIIM IOCTA0 CBECTAH MOCTOjarkha HE3AKOHUTE aK-
TUBHOCTH WK UH(OpMaIKje, XUTHO pearyje Kako 01 yKJIOHHUO WIIH
onemoryhuo npuctyn uapopmarujama.’!

IIpema tome, JlupektruBa npenBulha HCKIbydeme U Tpal)aHCKOIIpaBHE H
KPUBHYHOTIPABHE OJITOBOPHOCTH TIPOBajJiepa, ¢ THM Jia IPOIHCYje JIBa pa3-
JMYUTA 3aXTEBa KaJla je ped O CTEereHy 3Hama. Y nomieny rpaljanckonpaBHe
OIITOBOPHOCTH, Tpy’kaall yciyre omhe ociio6oh)eH onroBOpHOCTH 3a HaK-
HaJly NITETE MOj YCIOBOM Jia HHje 3HAO0 WM HUje MMao OCHOBA Jia 3Ha 3a
HE3aKOHUTY Paiby WU HH()OPMAIIH]Y U Aa HUjE UMao CBECT O YHhCHHUIIAMA
WJIH OKOJTHOCTHMA KOj€ TOBOpPE O TOME Ja j€ He3aKOHUTA paJiha HiH nH(HOp-
Mariija Ouna ounieana.*? V moriey KpUBUIHOIIPABHE OJTOBOPHOCTH YHHU
ce 1a je3uk JlupekTuBe ykasyje Ha TO Jla YaK U OHJIa KaJia mpysKaal yciuyre
uMa ofipeeHn ctemeH cBecTd (y TOM CMHCIY IITO j€ MO3HABAO UHEHECHU-
1€ WJIM OKOJTHOCTH M3 KOJUX CY HE3aKOHHTE Pajibe MM HHpOopManuje ome
OUHTJICIHE), PeXKUM ,,CHTYPHHUX JyKa™ he ra u 1ajbe MTUTUTH O KPHBUIHE
OJITOBOPHOCTH, CBE JIOK MY, YCIIOBHO PEUCHO, HEIOCTAje CTBAPHO 3HAILE.

Hakie, nuckBaiuuKaluja U3 peKuMa ,,CUTYPHUX JIyKa” y TMOIICLy
rpahaHcke OJrOBOPHOCTH JIAKIIA j€ Yy OJJHOCY Ha KPUBUUHY. Y CBAaKOM CITy-
yajy, mpy’kajall yciyre 1 gajbe e y)kuBaTu HCKIJbY4eHEe OITOBOPHOCTH KOje
My omoryhaBajy oapende o ,,CHTYpHHUM JyKama’ YKOJIUKO XUTHO YKJIOHH
uH(OPMAIH]y MOIITO je 32 By Ca3Ha0 WM j& He M0CTA0 CBECTaH.

Naxo cy npxage unanuiie EY ckopo J10CII0BHO TPaHCIIOHOBAJIE OPE/-
Oe JlupexTrBe y HaIIMOHAIIHA 3aKOHO/IABCTBA, IbUXOBA HEYjeTHaueHa HHTep-
mpeTralyja y Cy[ACKOj MpakcH yKa3yje Ha MambKaBOCTH pellea y BE3H ca
oaroBopHomIhy MHTEpHET MmocpeHuKa. J\upexTrBa He 00jalImkaBa MITa je TO
IITO JTOBOJHU JIO ,,3Hama’ HIIH ,,CBECTH O YHEHUIIAMa WIJIM OKOJITHOCTHMA
13 KOjUX Cy HE3aKOHUTE Paibe WK HH(pOpMaIlije ounrieHe.

3.1.3. Ilocmynak obasewmasarba u yKiarbarod

JIMpeKTrBa O €JIEKTPOHCKO] TPrOBUHHM HE CAAPXKU Ofpende O MOCTYIKY
obaBelTaBama 1 yKIamama Beh caMo HacToju Ja oxpabpu 100pOBOJBHE CIO-
pasyme y OKBHpPY MHAYCTpHje, Kao 1To je u npomnucaHo y [IpeamOynu. Ilo-
crojehe, anu 1 HacTajyhe pa3ivke y 3aKOHOIABCTBMMA U CYJICKO] ITPAKCH JIpKa-

SUIET, un. 14, et 1 un. 14, ¢t 1

32 IET, un. 14, ct. 1, Tay a)

33 J. Repannh [Mepuumh, (2020), 88.
34 Ibid., 89.
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Ba wianuia EY y momiemy oAroBOpHOCTH MHTEPHET MOCPEAHUKA CIIPEIABAjy
HECMeTaHO (PYyHKITMOHHCAmE YHYTPAIIEr TPXKHIITA, TIOCEOHO yCIOpaBameM
pa3Boja MPEKOrpaHUYHHX yCITyTa U HapyIIaBamkeM TP)KUIIHE KOHKYPEHIIH]e.

Jupekrua 6u Tpebasno a OyJe 0CHOBa 3a Pa3BOj OP3UX U MOY3aHUX
HocTylaka yKiamama 1 oHeMoryhaBame NpucTyna He3aKOHUTUM HHQOP-
Manyjama. TakBu MEXaHM3MH MOTY CE€ Pa3BUTH Ha OCHOBY JOOPOBOJHHUX
criopa3yMma usmMel)y 3aMHTepecoBaHUX cTpaHa. Jp>kaBe wianuie 6u Tpedaio
Jla MOACTUYY HbUXOBO CKJIAIAHmE, Y UHTEPECY CBUX CTPAaHA YKJbYUEHUX Y
HpyXame yciyra HHGpOpMAaIMOHOT IpymTBa. >

EBporicka yHuja cMaTpada je 1a je HeHaMeTame TOCTYIKa 00aBeIITeHha
U yKJIamama JIMPeKTUBOM HUje aJeKBaTaH MPUCTYIT 32 MOYSTHU CTAJIUjyM
meHe nmpuMene. Crora je y camoMm Tekcty JlumpektwBe mpemsuieHa MO-
ryhHocT ma ce OymyhmM amanmMaHuMa yBene MOCTYITAK oOaBeIITaBama U
yKJIamama kao obaBe3an. Mnak, 10 Tora HHUje JOILIO.

3.2. lupexTUBa 0 IPUMEHH MPaBa HHTeJIEKTya/lHe CBOjUHE

Hupextusa (E3) 6p. 2004/48 o mprMeHH NpaBa MHTEIEKTYaHE CBOjH-
He*® jemaH je on Haj3HAYajHUjUX MPAaBHHUX akara y oBoj obnactu. Yman 11
JIMpeKTrBe JONPUHOCH KOMILUIEKCHOCTH CTaHIapla OArOBOPHOCTH HHTEp-
HeT nocpeanuka y EY, anu ra MCTOBpEMEHO YMHM XapMOHUYHHJUM U (IIeK-
cubumarjum.”’ Ha ocHOBY oBor wiaHa apykase wianuie EY 00e36elyjy aa
THUTYJIApH TIPaBa MOTY Jia TPake MPUBPEMEHE Mepe MPOTHB MTOCPEIHUKA YHje
yciyre kopucte Tpehe cTpane Ja Ou MoBpeanIie HEeKO IPaBO MHTEICKTYalTHe
ceojune. OBa onpeda ce npuMemyje Kaja je MOCPEAHUK MPeMa Hal[oHaII-
HOM 3aKOHOJABCTBY OJITOBOPAH, ajli Y)KUBA MCKJbYYCH-C OATOBOPHOCTH Ha
OCHOBY €BPOIICKOT 3aKOHO/IABCTBA (PEXUM ,,CUT'YPHUX JIyKa”). 3anpaBo 4jiaH
11 [lupexktuBe 0 IpUMEHH Npyka MoryhHocT yBolewa mpuBpeMeHe Mepe
YaK M KaJia ce MOCPEIAHUK HaJla3u y 30HU PeXKUMa ,,CUTYPHHUX JIyKa” U cTOra
Y’KHBa UCKJbYUYCHE OATOBOPHOCTH Y IOIVIEy HOBYaHE OATOBOPHOCTH.

Y gyBenom npenmety L’Oréal SA and Others v. eBay International AG
and Others,* eHITIECKH Cy/l TOKPEHYO j€ MOCTYIaK peliaBamba MPEeTXOIHOT
nmuTama, Tj. oopatno ce Cyny mpasae EY ca monbom ma oarosopu Ha He-
KOJIMKO JidjieMa. JeaHa ol ’uX Tullaia ce mpuMmene uiana 11 Jlupextuse o

35 ET, Ta4. 40 TIpeamGyore.

3¢ Mupexrusa (E3), 6p. 2004/48 ox 20. anpuia 2004. 0 npUMEHH NpaBa WHTEJIEKTyaIHE
cBojune, Cnyorcoenu aucm E3, 6p. J1 195.

7 G. Dinwoodie, (2014), 489.
38 Ibid., 490.

¥ Cyn npasne EY, L’Oréal and Others v. eBay International AG and Others, npenmer 6p.
(C-324/09, 12.7.2011.
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npuMeHd. Jla T TUTYJIapH JKUTOM 3allITHEHUX 03HAaKa MOTY J1a 3aXTEBajy
NpUBpEMEHE Mepe POTUB Orleparepa OHJIAJH TPXKUIITA Ha KOJHUMA CY BHUXO0-
Ba IpaBa omia mospeleHa, Tpaxkehn on mwera na mpemy3Me Mepe 3a crpeda-
Bame Oymyhux moBpena Tux mpasa?

Nmajyhu Ha ymy na je uusb oBe JlupektuBe na ocurypa eukacHy 3a-
HITUTY MHTEJEeKTyanHe cBojuHe, Cyq mpapie 3ay3e0 je CTAaHOBHIUTE Aa CY
TaKBe MIPUBPEMEHE MEpPE J103BOJbCHE HAa OCHOBY wiana 11 upektuse. Yipa-
BO 300r oBakBor craBa Cyza npasze ctpankama y EY nocrynse cy mepe koje,
Ha OCHOBY IIPaKCe aMEPUUKHX CYJ0Ba, TPEHYTHO HE CTOj¢ Ha pacIoyiaramy
ctpankama y CAJl. IlIto ce Tuye Tuma mepa, HAl[MOHAJIHU CYI0BH JIp’KaBa
YJIaHWIIA IPEIU3UPajy KOje Cy TO Mepe, KopucTehn A0CTyIHE MPoLecHe HH-
crpymente. Cyz mpaBJie caMo je CKUIMpao OMIITE apameTpe, HOHYHO HeKe
MOryhHOCTH U OJJpe/IM0 HEKE IPaHUIIe y morieny popme oBux mepa.*’

Hakon munusema Cynma mpasfe, IpeaMeT je BpaheH eHITIECKOM CYIY.
HarrocieTky je mpeaMeT pelreH mopaBHameM. Y MeljyBpeMeHy ce CUTya-
mvjay EY nonexiie mpomenmita. Haume, ctpaHe ¢y ce OKpeHylIe IIPUBaTHOM
Hapy4duBamwy (HT. private ordering)  MHCTPyMEHTHMA Kao 1mTo je Memo-
paHIyM O pasyMeBamy O IIPOAajH KPHBOTBOPEHE poOe Ha MHTEPHETY.

4. MEBYHAPOJHOIIPABHHU PE’KUM 3A IIOBPEY KUT'OM
SAINTUREHE O3HAKE HA UHTEPHETY

Bynyhu j1a KOprCHHIIM HHTEPHETA UMa]jy MIPUCTYIT HHTEPHET CTPaHHUIIA-
Ma Koje ce Kpeupajy u ypehyjy y Ipyrum aprkaBaMa, IpaHuUlle HAIlHOHAIHUX
npomnuca cy npobujene. Ctora je J0JaTHU M3a30B 32 3aKOHO/ABHE CyOjeKTe
Hajpa3BUjeHUjUX JIpKaBa Jla MUTAKkE OATOBOPHOCTH 32 TIOBPEAY KHIOM 3a-
mtuheHe 03HaKe Ha MHTEPHETY perynuiry Ha mehynapoaaom Husoy. Mehy-
TUM, 00aBe3yjyhn n3Bopu MehyHapomHor npasa (T3B. TBpIO MelyHapoaHO
IPaBo) YOIILITE HE PETYJHIIY OBO nuTame. [lokymaj qoHomema TproBun-
CKOI' CIIOpa3yma IMPOTHB KPHUBOTBOpewa pode (Anti-Counterfeiting Trade
Agreement — ACTA)" 3aBpiiieH je HEYCIEIIHO.

C npyre crpane, HeoOaBe3yjyhu Mel)yHapoaHU TpaBHU WHCTPYMEHTH
(T3B. MEKO MeljyHapOIHO MPaBO) Hylle MHTEpPECaHTHA U e(hUKACHA peleha.
TakaB je MemopaHIyM O pa3yMeBamy O MPoAaju KpUBOTBOPEHE pobe Ha
uHTepHETY (eHr. Memorandum of Understanding on the Sale of Counterfeit
Goods via Internet — MoU)* 3axkipyuen y Majy 2011. roqune mox moKpOBH-

40 J. hepaunuh Iepumuh, (2020), 101.

4! European Parliament Resolution 0of 24 November 2010 on Anti-counterfeiting Trade Agreement,
https://www.europarl.europa.eu/doceo/document/TA-7-2010-0432_EN.html, 20. anpr 2022.

*2 Memorandum of Understanding on the Sale of Counterfeit Goods on the Internet, Attps://
ec.europa.eu/growth/industry/policy/intellectual-property/enforcement/memorandum-
understanding-sale-counterfeit-goods-internet _en, 20. anpun 2022.
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TesbecTBOM EBporicke komucuje.*

4.1. MeMopaHayM 0 pa3yMeBamy 0 NPoJajl KPUBOTOpeHe pole Ha
HHTEpPHETY

MemopaniyMm 0 pasyMeBamy O Mpojiaju KPUBOTBOPEHE POOE HAa MHTEP-
Hety (MoP) npencrasiba miaardopmMy 3a AMjajor u capaamby usMel)y 3annre-
pecoBanux crpana. Llwp nonomema MoP-a 610 je 1a ce yCTaHOBH KOJIEKC
noHamama y 60pOu NpoTUB MPOjaje KPUBOTBOPEHE poOe Ha MHTEPHETY M
ojaya capajma Mehy nmornucHuIaMa Kako Ou ce epUKacHO OJIrOBOPHIIO Ha
OBY KOHCTaHTHY IpeTy. MeMopanayMm Ou Tpebasio ga MpOMOBHUIIE TTOBE-
pebe Ha OHJIAjH TPKUILTY, U y TOM KOHTEKCTY NpelaBuha JeTajbHIje Mepe
NPOTUB OHJIAJH MOHYAAa KPUBOTBOPEHE podOe, Kao U IMojadyaHy 3allTUTY 3a
MOTpOIIaYe KOju HECBECHO KyMyjy ¢ancudukare.*

Jenan ox HajBaxHUjUX AornpuHoca MoP-a je mTo cy obaBese kojy cy
CTpaHe MOTNHCHUIE (YKJBYyUyjyhu Ty M BeTWKe KOMIIaHHje, Kao IITO Cy
HIIp. eBay u Amazon) nipeysene Behe y omHocy Ha Tama moctojehe. Te
obaBe3e mpeBasmwiIasmie ¢y JOCTUTHYTH HUBO 3amtute v EY n CAJl. VY
MoP-y ce u3pu4nuTo HABOJM Jia OH CaM HHUTHU 3aMebyje, HUTH TyMadH Io-
crojehu npaBaM okBUp. OcuM TOra, MOP ce He MOKe KOPUCTUTH Kao J0-
Ka3HO CPEJICTBO Ha Cymy.®

Mewmopanaym je 3aksbydeH 2011. Ha nmpoOHU TIEpHO O] TOAMHY JlaHA.
[IpenBuheno je n1a ce HAKOH HCTEKa TOT MEPUOJIA, HA CBaKe JIBE TOAWHE, W3-
pabyje u3BemITaj O pe3yATaTuMa U JOHOCH OJJIyKa O MPOIYKETKY MPUMEHE.
Tomuue 2016. nornucana je peBuaupana Bep3uja MoP-a. Tpehu uzBeriraj
Komucuje o pyHkimonucamwy u npumern MoP-a o6jassbeH je 2020. romune.*®

MeMopaHiyM rapanryje Jia TOKOM Iepro/ia OlleHE MOTIUCHUIN HE T0-
Kpehy HOBe MapHHUIIE jeTHH TPOTHB JPYTHUX y BE3H Ca MaTepPHjOM Koja je TIo-
kpuBeHa MoP-oM. OBaj ‘MoparopujyMm’ Ha TapHUYCHE je 3Ha4ajHa OfIpell-
0a Koja HamTamaBa y3ajaMHO oOaBe3nBame nornucHumna MoP-a na 3ajexno
pane y mobpoj Bepu.*’

4 MemopaH/iyM je IPBOOUTHO MOTIHCANO 33 KOMIIAHH]E U YAPYKEHa TProBana, a 0JHOCHO
ce Ha 39 pa3NIUTHX HHTEPHET cajToBa. Y Mel)yBpeMeHy ce MPHAPYKIIIO jOII JeceT KOMITaHH]a.

4 J. hepaunuh, ,,MehyHnapoaHonpaBuu OkBup 3a GopOy NPOTHB Mpojaje KPUBOTBOPEHE
pobe nytem unTepHeta”, [Ipasna pujeu 48/2016, 132.

4 J. hepanuh Iepummh, ,,MeMopaHIyM 0 pasyMeBarby O poJiaji KPUBOTBOPEHE poOe Ha HUH-
TEpHETY — OlleHa PUMEHE JeCeT roJMHa HaKOH TIoTIHcHBama”, [Ipaso u npuspeoa 3/2021, 351.

4 European Commission, Report on the functioning of the Memorandum of Understanding
on the sale of counterfeit goods on the internet, file:///C:/Users/ceran/Downloads/
SWD(2020)_166_Corr_Report MoU CF_14-08-2020.pdf, 20. anpun 2022.

47J. hepaunuh Iepumuh, (2021), 352.
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4.1.1. Oncee Memopanoyma

MemopanayM je, y TIoIeay orcera, OrpaHH4YeH U 'y reorpad)ckoM u y
caJIpKUHCKOM cMuciy. ['eorpadcku je orpaHHYeH Ha MpyXKame yciIyra y
EBporckoM eKOHOMCKOM IPOCTOPY, a CAAPKUHCKU C€ OJJHOCH CaMo Ha IIpo-
J1ajy KpUBOTBOpEHE po0de, a He U Ha CIIOPOBE O MapajieIHOM yBO3Y HJIM CH-
cTreMuMa cenektuBHe quctpudynuje. [llraBuire, MoP ce He mpumemyje Ha
CBe MocpeaHrke, Beh caMo Ha MHTEpHET [TOCPEIHUKE YHje YCIIyTe KOPUCTE
Tpehe cTpaHe — KOPUCHUIIM KaKo OU MOKPEHY/IM OHJIajH TProBuHy poode.*

4.1.2. Caopacuna Memopanoyma o pazymesarby 0 0 npooaju KpugomopeHe
pobe na unmepmneny

Memopantym o4YrBa Ha T3B. ,,TPHU JHUHH]jE oA0paHe”: 1a ce He3aKOHNUTE
TIOHY/IE HE T10jaBJbYjy Ha HHTEPHETY; /a, YKOJIHUKO Ce TojaBe, Oyny YKIOme-
HE IITO OpXKe; W J1a, Y CBAKOM CIIy4ajy, Oyay yKJIOHEeHE JOBOJFHO Op30 na
cripede Jgajbe TpaHcakmuje. OBe Mepe MPUMEmY]y ce NCTOBPEMEHO.

[IpBa ,,iuHUja ondOpaHe” mojpasyMeBa Jia MOTPOIIAYH, IPOJIABIH U KyTI-
1 CXBaTe BaYKHOCT (DEHOMEHA KPUBOTBOPEHHA, IbEIOBE HHXEPEHTHE PU3HKE
3a MOTpOoIIaYe U MITETHE MOCIEAMLE 3a TUTYIape npasa. [loTpomaun mMory
OWTH aKTHBHA CTpaHa y 0OpOM MpPOTUB KpUBOTBOpeHwa. CXOIHO TOME, WH-
TepHeT riardopme cy odaBe3He a, y capajibu ca TUTYIapuMa Mpasa, yuu-
HE JIOCTYITHHM ofroBapajyhe mHdopmanuje MoTeHIUjIIHIM MTPOoJaBIuMa U
kynima. Tpebaso Ou 1a um objacHe na je Hyheme Ha IpoJiajy KpHBOTBOPEHE
pobe He3aKOHUTO U TIPeToKe oapeleHe Mepe MpeaoCTPOKHOCTH KyTiuMa. ¥

Hpyra ,muHuja onOpane” omgHOCH ce Ha [IpoakTuBHE M TIPEBEHTHUBHE
Mepe (eHr. Pro-Active and Preventive Measures — PPMs) xao TipaBoBpe-
MEHH U aJIeKBaTaH O/IrOBOP Ha TOKYIIaje Mpoiaje KPUBOTBOpeHe polde, mpe
HETO IIITO Cy MOHYJE MOCTale TOCTYIHE JABHOCTH MM yOp30 HAKOH TOTa.
JlpyruM pedyriMa, MPOAKTHBHE U MPEBEHTUBHE Mepe MOpasyMeBajy Mepe H
MIOCTYIKe Koju oMoryhaBajy WHTEpHET TuiatopMaMa B THTYTapuMa TpaBa
MHTENCKTyaTHe CBOjJHHE JIa CIIpede Jla He3aKOHHUTE TIOHY/IE TOCTaHy JOCTYII-
HE Ha MHTEPHETY WU JIa OTPaHNYe HUXOBY JIOCTYITHOCT HA KpaTak Mepuo.
OBe Mepe Beoma cy couCTHIMpaHe W 3aXTeBajy euKacHy capaamy U3-
mel)y TuTysnapa npasa u uHTEpHET miatdopmmu.>

Tpeha ,muanja onOpane” (ueHtpannu aeo MoP-a) omqHocu ce Ha cu-
cTeM o0aBellTaBama M yKIamama. M mope mocrojama MPOAKTUBHHX H
NPEBEHTUBHUX Mepa, MOHY/Je KPUBOTBOPEHE PoOe MOTYy TIOCTaTh JOCTYITHE

4 J. hepaunh, (2016), 70.
4 J. hepauuh Iepumuh, (2021), 352-353.
%0 Ibid., 353.

122



J. hepanuh Ilepummh, Pexcum oocosoprocmu 3a nogpedy scuzom 3awmuhene osuaxe...,
300pHuK pasiosa ,,IIpotuspjedja caBpemenor mnpasa“, Mcrouno Capajeso 2022, ctp. 109—128.

Ha MHTEpPHET IuiaTgopMama. YKOIUKO J0 Tora jolje, TUTyIapyu npasa u mo-
TPOIIAYU MOTY Jia UX o0aBecTe O MOCTOjalby TaKBUX MOHYyAa. Ha ocHOBY
OBHX 00aBelITeka, HHTEPHET Iu1aTdopMe Mpery3umMajy oarosapajyhe mepe
KOje To/Ipa3yMeBajy U yKJamame MoHyna ca cajta. [Ilpema Tome, mocrymak
oOaBeniTaBama U yKilamama HACTOJH 1a 00e30e1n jeTHOCTaBaH, MpaBHYaH
Y EKCIICIMTUBAH MEXaHHM3aM 3a YKJIamarme MOHy/1a KpHBOTBOpEeHE poode.’!

Cucrem oOaBellITaBama U yKiamarma rnpejpuha:

1. MexaHu3zam 3a yKJIamame M0jeIMHAYHUX TOHY/Ia KPUBOTBOPEHHUX
apTHKaJa ca cajTa HHTEepPHET IaTdopMme; 1

2. MexaHu3am Jia ce MHTEepHET miaropma 00aBECTH O KOPUCHHUIIIMA
KOJH TIPOJIajy KPUBOTBOPEHY poOy.

Jakne, mopen o0aBemTaBama U YKIamkama 3aCHOBAHOT Ha TI0jeIHAYHAM
apruymma, MoP omoyhaBa TuTysaprmMa mpaBa 1a obaBecTe OHIajH rwiardop-
Me O MPOJABIMMa KOjU Cy TCHEPAJHO YKJbYYCHH y TPONAjy KPUBOTBOPEHE
pobe, a ore 61 oBe mH(pOpMaIMje Tpedasro Ja pa3MoTpe Kao JIe0 MPOAKTHBHUX
u nipeBeHTHBHUX Mepa. Oa ozpenda MoP-a cmarpa ce ,,peBOoNyIHOHATIPHOM
HoBUHOM ™2, CHCTeMH 0OaBeITaBarba U YKIIahamha Koje Cy OHJIajH T1arhopme
NPUMEELUBAIIE JIO Ta 1A TOJIPa3yMEBaU Cy 00aBEIITEHbA O T10jSTUHAYHUM MOHY-
JlaMa KpUBOTBOPCHUX apTHKaja, 0¢3 MOTyhHOCTH 0OaBeITaBama O KOPHCHHU-
IMa KOjH T€HEPAITHO KOPHUCTe TIaT(opMe 3a IpojIajy KpUBOTBOPEHE pode.>

MemopaniyM peryjuiie H 3JI0ynoTpede cuctema oOaBellTaBama U
yKIlambamba. YKOJIMKO THTYJIap MpaBa 00aBECTH MHTEPHET MOCPEIHHUKA O
MpoJiaju KpUBOTBOpeHe pode Oe3 oOpahama onrosapjyhe maxmme, Moxe My
yOyayhe OutH onOHjeH MPUCTYH CHUCTEMY U JTyKaH je Ja HaJOKHaIH IJar-
(hopmu cBe ryOUTKE KOje je mpeTpreia 300r TakBor oOaBerraBarma.’

5. 3AK/bYYHA PASMATPAIBA

YropenHompaBHa aHAN3a PEKUMA OITOBOPHOCTH 3a MOBPEAY YKUTOM
3amTrheHe o3HaKe Ha MHTEPHETY yKa3yje Ha OJICYCTBO XapMOHU3AIH]je TIpU-
CTyIIa TIOCPEIHO] OJITOBOPHOCTH OHJIAjH MpYyKaJlala yciryra. Yodasa ce jac-
Ha aTJIaHCKa MoJIeNa, y CMUCITY pa3iinka u3Mel)y mpucTyma Koju Cy yCBOjHITH
cynoBu CAJ] 1 oHOra KOME Cy ce NMPHUKIOHHIIN €BPOTCKU CymoBH. [ToBpxX
Tora, yaytap EVY cyncka mpakca ap)kaBa dwiaHuIa HUje yjeqHadena. Hemo-
CTaTak XapMOHH3AIHj€ y OBOj MaTepHju HHje OTKOJIHEH HU Mel)yHapoHuM
mpaBoM, TadHHje 00aBe3yjyhum n3BopuMa Mel)yHapomHor mpasa (T3B. TBp-
o MehyHapomHo mpaBo). Mmak, T3B. Meko MehyHapomHO TIpaBo HYIH OIl-

SUIbid., 354-355.

52 G. Dinwoodie, (2014), 470.

53 Ibid.

5+ J. Repanuh [Mepummh, (2021), 354-355.
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peheHa, Beoma eukacHa pemiema Ha TOM T0JBY.

Cuctem oOaBemiTaBama M yKiIamama Beh rommHama, mupoM cBeTa,
omMoryhaBa THTylapuMma MpaBa MHTEIEKTyallHe CBOjUHE YMja Cy MpaBa Io-
BpeheHa 1a o Tome o0aBecTe MHTEPHET MOCPEIHUKA M 3aXTEeBajy Off Hera
yKIIamame canpkaja ca unTepHera. CxonHo Tome, BehuHa XOCTHHT TPoOBaj-
Jepa je MMILIEeMEHTHpalla HHTEPHE CUCTeMe 00aBelITaBamba U YKIamarmba.
Wako oBu cucteMu (QyHKIIMOHUIILY HA CJIMYaH HAUYMH y Mel)yHapoIHOj mpak-
CH, TIOCTOjU MaJia, ajii 3HavajHa pasiuka uzmely npasa CAJ] u npasa EV.
V mpasy EVY, yKoJIIMKO UHTEpHET IIOCPEJHUK HE MOCTYIIH y CKJIaay ca J0-
OMjeHUM 00aBeIITEHEM, TO HE UMIUIMIIAPA HYXKHO HETOBY OJTOBOPHOCT,
Beh camo 3Hauw Aa Hehe ayTOMarCKu Y)KMBaTh UCKIbYUYEHE OITOBOPHOCTH
(pexum ,,curypHux nyka”). [lltaBunre, 1a Ou ce mpyskanal HHTEPHET yCITy-
r'e MOTao cMaTpard OATrOBOPHHUM, CTaHIAPA IMOCPEAHE OArOBOPHOCTH MOpa
OWTH UCTTYE-EH M HAa OCHOBY HAI[MOHAJIHOT IIPaBa Koje Ce MPUMEHYje Yy KOH-
KpeTHOM ciydajy. Y npaBy CAJl curyanuja je npyrauuja. Ha ocHOBy ame-
puuKe cyjacke npakce (ycraHoBJbeHe y npeamery Tiffany Inc. v. eBay Inc.),
aKO MHTEPHET MOCPEJHUK, HAKOH MITO je 00aBeIUTEH Ja HEroB KOPUCHUK
noBpelyje Tyhe npaBo xura, HacTaBH Ja My Ipy’Ka yCIIyre, TO ayTOMaTCKu
HOBJIAYH HETOBY OJITOBOPHOCT.>

YrpKoc TepuTopHrjaIHoj pparMeHTaIlji PeKUMa OTOBOPHOCTH 32 TI0-
Bpe/ly JKUTOM 3amTHNeHe 0O3HAKEe HA MHTEPHETY, U3 YIOPEIHONPABHOT UC-
TpaXKHBama MMPOU3UIIA3HU JIa HUjeJIaH TIPABHU CHCTEM HE yCIieBa Jia MPYyKH
aZieKBaTaH OATOBOP Ha MOTpede cyDjekara, ydeCHUKAa HHTEPAKTHBHE KOMY-
Hukanyje. Jlakie, peopma pexrmMa 0JroBOPHOCTH 3a MOBPEIY YKUTOM 3a-
mrtrheHe o3HaKe Ha MHTEPHETY OTpeOHa je M Ha HAIMOHAJTHUM HUBOMMA U
Ha MeljyHapOTHOM XOPHU30HTY.
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LIABILITY REGIME FOR TRADEMARK INFRINGEMENT
ON THE INTERNET IN AMERICAN, EUROPEAN, AND
INTERNATIONAL LAW

Summary

The Internet, a global computer network that enables communication
among users around the world, is defined by technical and technological
capabilities that are balanced globally. In such an environment, different and
even more imprecise regulations, which allow for uneven interpretations,
contribute to legal uncertainty. The primary common interest ofall participants
in interactive communication is to establish normative frameworks for the
harmonization of regulations at the global level.

A comparative law analysis of the regime of liability of internet
intermediaries for trademark infringement indicates the absence of
harmonization of national and international approaches to the secondary
liability of online service providers. There is a clear Atlantic division, more
precisely the difference between the approach adopted by the courts of the
United States of America and the approach adopted by European courts.
In addition, the case law of the Member States in not uniform within the
European Union itself. The lack of harmonization in this area has not been
eliminated by international law, understood in terms of international legally
binding sources (so-called hard international law). At this moment, only
the so-called soft international law offers certain, very effective solutions in
terms of harmonizing the regimes of liability of internet intermediaries for
trademark infringement.

Notice and Takedown System has for years, worldwide, allowed
Intellectual Property rights holders whose rights have been violated to notify
the internet intermediaries and require them to remove content from the
Internet. In line with this approach, most hosting providers have implemented
internal Notice and Takedown Systems. Although the functioning of Notice
and Takedown System operates in a similar way in international practice,
there is a small, but significant difference between United States law and
European Union law regarding the position of the internet intermediaries
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after receiving a notification of an infringement. In EU law, if an internet
intermediary does not act in accordance with notification received, this
does not necessarily imply its liability, but only means that it will not
automatically enjoy the immunity (,,save harbors” regime). Moreover, for
an internet service provider to be held liable, the secondary liability standard
must also be met based on the national law applicable in the particular case.
On the contrary, according to US case law (established in case Tiffany Inc.
v. eBay Inc.), if an internet intermediary, after being notified that his user is
infringing someone else’s trademark right, continues to provide services to
him, this automatically withdraws its liability.

Despite the territorial fragmentation of the regime of liability of internet
intermediaries, comparative legal research indicates that no legal system
manages to provide an adequate response to the needs of the subjects,
participants in interactive communication. Therefore, it is evident that there
is a need to reform the regimes of liability of internet intermediaries for
trademark infringement at national and international levels.

Keywords: Trademark; Liability; Internet; Infringement, Internet intermediaries.|
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