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The legal norm is a rule of conduct, established by or recognized by the
public power, the application of which is ensured by the legal conscience and,
if it necessary, by the coercive force of that power, usually by the state. It is pre-
sumed to be in line with the Constitution, having attached a so-called presump-
tion of constitutionality. The constitutional courts assess the constitutionality of
the legal norms in relation to a standard of reference, namely the Constitution,
the fundamental act of the state. The result of this review consists in upholding
or reversing the presumption of constitutionality of the legal norm.

The Constitution is not meant to be an abstract instrument, but every con-
stitutional concept has to be defined, structured and applied in the national
framework. In order to guarantee the supremacy of the Constitution, any con-
stitutional court has the uppermost task to determine the meaning of the con-
stitutional norms and to establish its relation with the international agreements
ratified by the state. In this endeavoring mission, the methods of interpretation
of the Constitution play an essential role in constitutional adjudication. These
methods can either valorize the original or actual meaning of the constitutional
norm, or take into account a set of political, economic, social or cultural devel-
opments. The option for a certain method of interpretation or for a mix between
two or more such methods determine a chain reaction in the legal life of the
state. Such an option is a question of legal culture and cannot be assessed as an
inconsistency of the constitutional court.

In its position of official interpreter of the Constitution, the constitutional
court has a wide margin of discretion in choosing a method or another. Its
choice is not random and depends on various elements that have to be identified
to the utmost extent. If there are no serios reasons, a court cannot give up to a
certain method of interpretation of a specific constitutional concept, because
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the interpretative method to which it adheres can affect either the presumption
of constitutionality of the norm under review or the result of a legal dispute of
constitutional nature, in other words the legal certainty.

Therefore, the aim of this paper is to debate and analyze the case law of
the Constitutional Court of Romania in the light of the interpretative methods in
use. As a conclusion, it emphasizes that all the aforementioned methods of inter-
pretation can be found in the court’s decisions and that in leading cases the liv-
ing law method is frequently used in interpreting the Constitution of Romania.

Key words: Constitution; Methods of interpretation; Originalism; Textualism;
Living law; Constitutional Court; Constitutional review of laws;
Legal dispute of constitutional nature.

1. THE CONCEPT OF ORIGINALISM

Originalism is defined, by Paul Brest, as the familiar approach to con-
stitutional adjudication that accords binding authority to the text of the Con-
stitution or the intentions of its adopters. The most extreme forms of origi-
nalism are “strict textualism” (or literalism) and “strict intentionalism”; the
former purports to construe words and phrases very narrowly and precisely
while the latter to ascertain and give effect to the intent of its framers and the
people who adopted it.!

L. Solum emphasizes that originalism may refer to: (1) Public Meaning
Originalism, (2) Original Intentions Originalism, (3) Original Methods Original-
ism, and (4) Original Law Originalism. Both Public Meaning Originalism and
Original Methods Originalism focus on the original meaning of the constitution-
al text. Intentionalism has a complex structure, including a version that focuses
on the communicative intentions of the drafters - and hence the meaning of the
text — but also including versions that seem to focus on purposes or outcome
preferences. Original Law Originalism focuses on the original law (which might
or might not be derived from the constitutional text) and those rules of constitu-
tional change that were authorized by the original law - understood as the law that
was in effect at the time the Constitution was ratified and put into effect.?

The “originalist” label became well-known when justice Antonin Scalia de-
livered a lecture at the University of Cincinnati, “Originalism: The Lesser Evil”
in 1988. He associated himself with a “faint-hearted originalist™ and shifted

!'P. Brest, “The Misconceived Quest for the Original Understanding”, Boston University
Law Review 60/1980, 204.

2 L. Solum, “Originalism Versus Living Constitutionalism: The Conceptual Structure of
the Great Debate”, Northwestern University Law Review 6/2019, 1253—1254.

3 A. Scalia, “Originalism: The Lesser Evil”, University of Cincinnati Law Review 57/1989,
849-865. It is famous his inference: “I hasten to confess that in a crunch I may prove a
faint-hearted originalist. I cannot imagine myself, any more than any other federal judge,
upholding a statute that imposes the punishment of flogging”.
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the theory from its previous focus on the intentions of the framers of the Con-
stitution to the original public meaning of the text at the time of its enactment;
this shift obviated much of the practical objection to originalism®*. The original
public meaning is the view that the meaning of the text is determined by the con-
ventional semantic meaning of the words and phrases at the time each provision
was framed and ratified® and it is the heart of the so called “New originalism”.

2. APPLYING ORIGINALISM IN THE CASE LAW OF THE
CONSTITUTIONAL COURT OF ROMANIA

In the case law of the Constitutional Court of Romania (hereinafter —
CCR), there we can find some interesting decisions that apply the originalist
theory in its various forms.

2.1. Public Meaning Originalism

One of the best examples that embraces public meaning originalism is
Decision No. 580/2016° on the constitutionality of a citizen’s legislative ini-
tiative that aimed to amend article 48 para. 1 of the Constitution.” This article
states that “The family is founded on the freely consented marriage of the
spouses, their full equality, as well as the right and duty of the parents to
ensure the upbringing, education and instruction of their children”, but the
proposed constitutional amendment aimed to replace the phrase “marriage of
the spouses” with “marriage between a man and a woman”.

The CCR emphasized that the wished replacement constitutes only a
“clarification regarding the exercise of the fundamental right to marriage, in
the sense of expressly establishing that it ends between partners of different
biological sex, that is, in fact, even the original meaning of the text. In 1991,
when the Constitution was adopted, marriage was seen in Romania in its tra-
ditional sense, as a union between a man and a woman. This idea is supported
by the subsequent evolution of the legislation on family law in Romania, as
well as by the systematic interpretation of the constitutional norms of refer-

*R. Barnett, “Scalia’s Infidelity: A Critique of ‘Faint-Hearted’ Originalism”, University of
Cincinnati Law Review 75/2006, 6. Barnett states the following critiques: “First, originalism
is impractical because it is impossible to discover and aggregate the various intentions held
by numerous framers. Second, originalism is actually contrary to the original intentions of the
founding generation who themselves rejected reliance on original intent. Finally, originalism
is to be rejected because it is wrong for the living to be bound by the dead hand of the past”.

5 L. Solum, “What is Originalism? The Evolution of Contemporary Originalist Theory”,
The Challenge of Originalism (eds. G. Huscroft, B. Miller), Cambridge University Press,
Cambridge 2011, 28.

¢ Decision No. 580/2016, The Official Gazette of Romania, Part I, No. 857 of 27 October 2016.

7 According to article 146a 2™ sentence of the Romanian Constitution, the Constitutional
Court has the power to adjudicate, ex officio, on initiatives to revise the Constitution.
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ence. Thus, article 48 of the Constitution defines the institution of marriage
in correlation with the protection of children borne “out of wedlock™ or “in
wedlock®. It is obvious, therefore, the biological component that substanti-
ated the constituent legislator’s conception of marriage, being undoubtedly
that it was seen as the union between a man and a woman, as long as only
from such a union, whether in marriage or outside of it, children can be born.

The CCR adopted the public meaning originalism because it decoded the
meaning of the phrase “marriage of the spouse” taking into account the seman-
tic of these words at the time when the Constitution was enacted. The Roma-
nian Constitution uses in article 48 the word “spouses”, which in 1991 could
refer only to two people of the opposite sex united by marriage. It is true that
nowadays this word can have different meanings as some (European) countries
— but not Romania — recognize the same-sex marriages. So, the content of the
aforementioned word has been relativized by the social changes that took place
in Europe. But the Constitutional Court has chosen the original meaning of the
word and, as a consequence, put aside the possible modern meaning of it and
maintained its semantic at the time when the Constitution was enacted.

In another decision® that solved a legal conflict of constitutional nature’
the Court had to decode the meaning of article 132 para. 2 of the Constitution,
article that provides: “Public prosecutors shall carry out their activity in ac-
cordance with the principle of legality, impartiality and hierarchical control,
under the authority of the Minister of Justice.” According to the infra-constitu-
tional acts in force, the President of Romania have the competence to approve
the request of the Minister of Justice for the removal of the chief prosecutor
of the National Anticorruption Department from that very position. It was un-
clear if the President of Romania has to or may approve the request and in this
factual context de CCR had to interpret the meaning of the final part of article
132 para. 2 of the Constitution — respectively what does it mean “under the
authority of the Minister of Justice”. The Court clarified the aforementioned
phrase, stating that it does not refer to a merely administrative authority, but
to an authority that concerns the activity of the prosecutors. The notion of au-
thority has a very strong meaning, it being defined as the power to give orders
or to impose obedience on someone, but, in the given constitutional context,
it refers to a decision-making power regarding the management of the high
ranked prosecutors’ career. In order to reach this interpretation, the Court ana-
lyzed the intent of the framers of the Constitution, quoting the points of view
expressed in the Constituent Assembly from 1991. This decision is an expres-

8 Decision No. 358/2018, The Official Gazette of Romania, Part I, No. 473 of 7 June 2018.

 According to article 146e of the Romanian Constitution, the Constitutional Court has
the power to solve legal disputes of a constitutional nature between public authorities, at the
request of the President of Romania, one of the presidents of the two Chambers, the Prime
Minister, or of the president of the Superior Council of Magistracy.
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sion of the public meaning originalism, too, because, even if it determines the
content of the constitutional concept taking into consideration the points of
view expressed in the Constituent Assembly, it is not based solely on the intent
of the framers, but on the text, any exterior element of interpretation having
the role of legitimizing the Court’s stance on the original public meaning of
the phrase “under the authority of the Minister of Justice”.

2.2. Original Intentions Originalism

In Decision No. 64/2015,'° the Court tackled the problem of the Con-
stitution drafters’ intention in the field of social rights. According to article
41 para. 2 of the Constitution, “all employees have the right to measures
of social protection. These concern employees’ safety and health, working
conditions for women and young people, the setting up of a minimum gross
salary per economy, weekends, paid rest leave, work performed under diffi-
cult and special conditions, as well as other specific conditions, as stipulated
by the law.” The CCR states that “the intention of the constituent legislator,
by referring to “other specific situations, established by law” in order to
determine the normative scope of the law, was to allow its configure and
develop it in a dynamic way, allowing its adaptation to new economic or
social realities that intervene in the evolution of society”. This interpretation
allowed to the Court to add an interpretative appendix to article 41 para. 2
of the Constitution, considering that the obligations to inform and consult
the employees in case of collective redundancies are part of the right to so-
cial protection of labour and thus has constitutional value. The decision is
valuable because it determines the intent of the framers of the Constitution
and, very interesting, their intent was to enrich the right to social protection
of labour with more and more social guarantees in line with the evolution of
the society. So, this decision is an expression of the original intentions orig-
inalism because the law is not sufficiently clear, but it becomes clear only if
the intention of the framers is determined.

It has to be pointed out another CCR’s decision,!' too, in which the
Court had to decide on the prosecution unit’s level within the Public Min-
istry that can carry out criminal proceedings against a deputy or senator.
As a background context, there was enacted a law that provided a distinct
organization of the National Anticorruption Direction, without being in-
cluded in the traditional prosecutorial structure, namely in the structure of

1 Decision No. 64/2015, The Romanian Official Gazette, Part I, No. 286 of 28 April 2015.
It has to be noted that this decision was delivered within the CCR competence to decide on
objections as to the unconstitutionality of laws and ordinances, brought up before courts of
law (article 146d of the Constitution of Romania).

1 Decision No. 235/2005, The Official Gazette of Romania, Part I, No. 462 of 31 May 2005.

467



B. Karoly, Originalism, textualism and living law in the case law of the Constitutional Court of
Romania, Coll. of Papers “Controversies of The contemporary Law*, E. Sarajevo 2022, 463—478.

the Public Prosecutor’s Office attached to the High Court of Cassation and
Justice. But the Constitution provided expressis verbis that the investiga-
tion and prosecution of the deputies or senators shall only be carried out by
the Public Prosecutor’s Office attached to the High Court of Cassation and
Justice. The CCR found that that the intention of the constituent legislator
to establish the exclusive competence of the Prosecutor’s Office attached to
the High Court of Cassation and Justice to carry out the investigation and
prosecution of deputies and senators is obvious, because in the construction
of the norm contained in article 72 para. 2 of the Constitution used the word
“only”, which gives it an imperative and exclusive character. Using the word
“only”, the constituent legislator understood that it confers this competence
on a single state authority, namely the Prosecutor’s Office attached to the
High Court of Cassation and Justice, which cannot share it with any other
prosecution unit, whatever their hierarchical position or competence. Given
that the rules of jurisdiction are strictly interpreted, the Court retained the in-
tention of the constituent legislator not only in relation to the drafting tech-
nique of the constitutional provision, but also in relation to the organization-
al reality of the two institutions in the composition of the public authorities’
system. So, the meaning of the constitutional norm regarding the competent
authority to investigate and prosecute deputies/ senators was determined by
understanding and identifying the constituent legislator’s intent. Of course,
the law was declared unconstitutional and, as a consequence, the next step
of the legislator was to include the National Anticorruption Direction in the
structure of the Public Prosecutor’s Office attached to the High Court of
Cassation and Justice in order to assure its effectiveness in investigations.

2.3. Original Law Originalism

Original Law originalism cannot be applied when the original content of
specific article of the Constitution was changed in a way that is incompatible
with the original text of the Constitution. In this context, the Court expressly
states that taking into account the revision of the Constitution, it has to be
observed “the evolutionary character of the right of private property in the
meaning of the constitutional norm of reference regarding foreign citizens
and stateless persons, being eliminated in principle the prohibition of ac-
quiring the right of private property of land”.'> The Court therefore notes
that “the subsequent legislative framework must also follow this printed di-
rection through the very constitutional norm”."* So, when the original form
of the constitutional norm does not correspond in any way with the new

12 According to the initial version of the Constitution, foreign citizens and stateless
persons couldn’t acquire the right of property of land (ex-article 41 para 2, 2" sentence of the
Romanian Constitution of 1991 in its initial version).

13 See Decision No. 355/2020, The Romanian Official Gazette No. 1084 of 16 November 2020.
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one, the interpretation of the latter cannot be made through the former one.
However, a per a contrario interpretation is acceptable.

3. THE MOVE FROM ORIGINALISM TO TEXTUALISM

Accepting and applying originalism does not mean that a constitutional
court will exclusively develop its case law around its thesis. The case law is
in a continuous movement and a court applies diverse techniques in order to
assure the effectiveness of the constitutional review. The Court notices legisla-
tive developments and its stance has to be flexible, but faithful to the constitu-
tional norm. Chief justice Marshall in McCulloch v. Maryland (1819)' stated
that “we must never forget that it is a constitution we are expounding”. Being
asked about the constitutional significance of this sentence, Alex Kozinski
points out that that “you don’t have to interpret the Constitution restrictively,
you have to interpret it broadly, to take into account changing circumstances,
but still limit yourself to the interpretation of written words, without inventing
a language that the Constitution does not contain”.!s

In this context of the changing circumstances that lead to diverse in-
terpretation of a specific constitutional text, we mention Decision No.
678/2020,'¢ delivered in a priori constitutional review.'” In this decision,
the CCR observed that article 63 para. 2 of the Constitution has been inter-
preted initially by the legislator in light of an originalist point of view, but,
afterwards, it abandoned this view and applied a pure textualist interpreta-
tion. To be more specific, the Constitution provides that “Elections to the
Chamber of Deputies and the Senate shall be held within three months at the
most of the expiry of the term of office or the Parliament dissolution”. The
interpretation of this norm, given by the legislator, between 1992 and 2000
was that the elections have to be held in three months after the expiry of the
term of office;'® after 2000 the interpretation of this constitutional norm has

14 See McCulloch v. Maryland, 17 U.S. 4 Wheat. 316 316 (1819), available at: https://
supreme.justia.com/cases/federal/us/17/316/#tab-opinion-1918127, 14% of April 2022.

15 A. Kozinski interwoven by T. Papuc in The constitutional heritage and the democratic
values (coord. by V. Dorneanu, D. Manole, B. Karoly and T. Papuc), Hamangiu Publishing
House, Bucharest 2021, 101.

16 Decision No. 678/2020, The Official Gazette of Romania, Part I, No. 946 of 15 October 2020.

17 According to article 146a 1* sentence of the Romanian Constitution, the Constitutional
Court has the power to adjudicate on the constitutionality of laws, before the promulgation
thereof upon notification by the President of Romania, one of the presidents of the two
Chambers, the Government, the High Court of Cassation and Justice, the Advocate of the
People, a number of at least 50 deputies or at least 25 senators.

18 Analyzing the interventions of the members of the Commission for the drafting of the
Constitution, it results that article 63 para. 2 of the Constitution provides for setting the
date for the legislative elections within three months of the expiry of the term of office of
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been reshaped, so that the elections can be held before the expiry of the term
of office on the condition that the newly elected Parliament shall meet after
the expiry of the ongoing term of office.!” As a result, the general rule in the
former interpretation is that election can be held only after the expiry of the
term of office while in the latter election can be held before the expiry of the
term of office on the aforementioned condition.*

The CCR considered that both interpretations can be accepted from a
methodological point of view and it is up to the legislator to choose one or an-
other. That is in its margin of appreciation. As a consequence, the Court ruled
that both approaches met the standard of constitutionality, accepting that there
should not be only an originalist interpretation of the constitutional norm.

Textualism considers in the process of interpretation of law only the
words used in that specific law or document as they are commonly under-
stood. But what is the timeframe that has to be taken into consideration?
Textualism does not refer only to the time when the Constitution was en-
acted — because, in this situation, we should identify it with originalism,
but, dependent of the interpreter, it can consider words/ phrases as they are
commonly understood nowadays. So, textualism is not limited to original-
ism and does not entail the idea of temporality. That’s why it offers the
possibility to stir from originalism to living law (constitutionalism), without
affecting the conceptual unity of the Constitution.

Parliament. In other words, it was not envisaged that the election date be set within the
aforementioned term, such a possibility being ruled out. Thus, the election date, according to
the drafters, must take place after the expiration of the mandate, namely in the three months
following it, a period in which Parliament would not meet in plenary to avoid the situation in
which it would give populist laws to guarantee the success of the ruling party and does not
ensure equal opportunities for political parties [the speech of Mr. Ioan Vida in D. Ioncica,
O. Stanga, V. Puiu, Geneza Constitutiei Romdniei 1991 — Lucrarile Adunarii Constituante
(Genesis of the Romanian Constitution from 1991 — the Constituent Assembly works, R. A.
Monitorul Official Publishing House, Bucharest 1998, 619-620 and 685). In reply, it was
stated that such populist laws could be adopted 24 hours before the three months, so that even
in these 3 months the Parliament should have “all the powers, all the prerogatives to defend
the sovereignty of this people”. (the speech of Mrs. Elena Dumitru — /bid., 686] . It was also
pointed out that the limitation of Parliament’s powers during this period should only concern
the possibility of revising the Constitution [the speech of Mr. Kozsokar Gabor — Ibid., 685]. A
compromise solution has been reached, according to which organic laws cannot be adopted,
amended or repealed during this period, nor can the Constitution be revised.

19 This means that the elections can take place 19 days before the expiry of the ongoing
Parliament’s term of office [because the newly elected Parliament shall meet upon convening
by the President of Romania, within twenty days of the elections — article 63 para. 3 of the
Constitution] and, of course, in the next three months after the expiry of the aforementioned
term of office.

20 If the Parliament wants to depart from the general rule and organize election within the
three months after the expiry of the term of office, it has to adopt a special law in this sense in
order to establish the date of election in that specific period of three months.
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4. TOWARD A LIVING LAW APPROACH

The living law theory was established and promoted by Eugen Ehrlich in
his work “Fundamental Principles of the Sociology of Law”. In the foreword
of his work, Ehrlich states that “at the present as well as at any other time, the
center of gravity of legal development lies not in legislation, nor in juristic
science, nor in judicial decision, but in society itself”. Ehrlich considers that
“but the statement that the whole law is not contained in the legal propositions
applies to a much greater degree to the law that is in force today than to the
law of the past”.?! Living constitutionalism,* as part of the living law theory,
means that constitutional concepts are construed and adapted in the light of
ever changing political, social, economic or cultural circumstances or values.
So, the circumstances, realities, factual situations are shaping the content of
the constitutional norms and all these have to be taken into account by the con-
stitutional judges in their activity. It appears that facts are those that connect
the dynamic content of the constitutional norm to the present.

There are some interesting decisions of the CCR that concern the appli-
cation of the principle of living law.

First of all, we have to mention Decision No. 766/2011% in which the
Court reversed its jurisprudence concerning the acts that can be object to its
review. Until 2011 only legislative acts that were in force at the moment of
delivering the decision could be object of the constitutional review. But, in
this decision, the Court emphasized that “is indisputable that society is evolv-
ing, and the new political, social, economic, cultural realities have to have a
normative expression, to be found in the content of positive law. The law is
alive, so that, together with society, it must adapt to changes. Thus, laws are
repealed, reach their time limit, amended, supplemented, suspended or simply
fall into disuse, depending on new social relations, requirements and oppor-
tunities. However, all these legislative incidents and the normative solutions
they enshrine must respect the principles of the Basic Law. The Constitutional
Court, once notified, has the task of controlling the norm, being irrelevant that
the norm criticized for unconstitutionality belongs or not to the active part of
the legislation”. As a consequence, in spite of a consolidated case law between

2 E. Ehrlich, Fundamental Principles of the Sociology of Law, Cambridge 1936, 487.

22 The phrase “living constitutionalism” seems to be derived from the title of a book by Howard
Lee McBain, The Living Constitution, first published in 1927. See L. Solum, Legal Theory
Lexicon: Living Constitutionalism, available at: https.//Isolum.typepad.com/legaltheory/2018/11/
legal-theory-lexicon-living-constitutionalism.html, last accessed on the 14" of April 2022.

2 Decision No. 766/2011, The Official Gazette of Romania, Part I, No. 549 of 3 August
2011. This decision was delivered within the CCR competence to decide on objections as to
the unconstitutionality of laws and ordinances, brought up before courts of law (article 146d)
of the Constitution of Romania).
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1992-2010, the Court re-interpreted article 146d of the Constitution — article
that concerns its own competence — in order to be able to perform the con-
stitutional review of the legislative acts that are no more in force, but which
continues to apply in the specific case that generated the referral.

Secondly, the Court makes reference to the so called “evolutive consti-
tutional concepts” in order to signal that living constitutionalism is part of
its interpretative arsenal. In Decision No. 498/2012,% the Court states that
“the concept of market economy is a living, evolving concept, so that the
Court cannot interpret it as one with a fixed, immutable content, but con-
sidering the socio-economic situation of the state. The state, by virtue of its
constitutional obligation provided by article 135 of the Constitution, must
show a flexible attitude in stimulating economic operators in promoting pro-
gress, in the freedom to undertake and increase efficiency and to give buyers
the opportunity to choose in a free market, which expresses the modalities
of orientation of human action to meet the system of needs, and, on the other
hand, economic operators must undertake acts of trade for which they have
been authorized, in compliance with the legal rules on marketing, hygiene,
quality preservation and fair competition”. By interpreting the concept of
market economy in this manner, the Court changed its case law concerning
the law that classified as contravention the legal person conduct of buying
goods for resale from legal persons that were selling en detail — not en gross.
As a result of this change of jurisprudence, the CCR declared the unconsti-
tutionality of the respective legal norm.

In Decision No. 80/2014,% the CCR evaluated the constitutionality of
a parliamentary legislative initiative that aimed to amend article 26 para. 2
of the Constitution, that has the following content: “Any natural person has
the right to freely dispose of himself unless by this he infringes on the rights
and freedoms of others, on public order or morals”. The aim of the initiative
was to eliminate the reference to “moral”. The Court stated that the phras-
es “good morals” or “public morality” are evolutionary concepts, which in
principle refer to norms of coexistence and behavior in society. These are
identified and must be understood “in terms of the norms of social behavior
of the individual in his manifestations and expressions in any form”. It is
about the public feeling of modesty and decency, the disregard of which
cannot be tolerated. Manifestations contrary to public morality are socially
dangerous, because they deny one of the conditions for the existence of so-
ciety and impede the education of young generations in respect for the moral

2 Decision No. 498/2012, The Official Gazette of Romania, Part I, No. 428 of 28 June
2012. It has to be noted that this decision was delivered within the CCR competence to decide
on objections as to the unconstitutionality of laws and ordinances, brought up before courts
of law (article 146d of the Constitution of Romania).

% Decision No. 80/2014, The Official Gazette of Romania, Part I, No. 246 of 7 April 2014.
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values of society. The fundamental rights and freedoms which it provides
may not be exercised in a manner contrary to good morals or which would
prejudice public morality. The Court did not accept the elimination of the
reference to “moral” from the constitutional norm and emphasized that it
has to be interpreted according to the requirements of the society.

In another case, the Court had to evaluate the constitutionality of article
19 para. 3 of Law No. 14/2003 on political parties, that required a number
of 25.000 founding members in order to legally register a political party.
By Decision No. 75/2015,% the Court noted that the reasons set out by the
legislator at the time of the adoption of the law no longer correspond to the
current situation of Romanian society, taking into account the political and
historical evolution of the democracy installed at the end of 1989. Thus, if the
risk of creating a large number of political parties, the “devaluation” of the
idea of political party, the fragmentation of their parliamentary representation
and an excessive burden on the state budget due to their public funding was
an acceptable justification in the socio-political context of the 1990s. The
Court noted that, at that time, the minimum number of founding members for
the registration of a political party was the lowest in the entire evolutionary
history of the relevant legislation, i.e. 251 members (1989-1996) and 10,000
(1996-2003). Then, 14 years after the Romanian Revolution of December
1989, which marked the change of the communist regime and the transition
to the form of a democratic state, the legislator, in 2003, significantly in-
creased this number again, citing reasons of the same nature. However, the
Court found that the circumstances previously considered by the legislator
are no longer applicable because there is no risk of “devaluing” the idea of a
political party or inflation of political parties, with all the consequences con-
sidered at the time of the adoption of the law. As a consequence, the Court
noted that the provisions of article 19 para. 3 of Law No. 14/2003 regulates a
measure that, in relation to the current stage of the evolution of the Romanian
society, no longer corresponds to its necessity requirements and that, due to
its excessive character, it leads to the impossibility of effectively exercising
the right of association, which is affected in its very substance. Thus, the
Court considered that the aforementioned provision affects the right of asso-
ciation, guaranteed by article 40 of the Constitution.

So, the Court has had an evolutive approach toward the interpretation of
article 40 of the Constitution regarding the right of association; as a result, if ini-
tially this constitutional right allowed the legislator to pass a law that regulated a
high threshold of members in order to set up a political party, after 2015 it is no
more possible, as the Court interpreted this fundamental right in the sense that
the legislator is obliged to reduce this threshold in a significant way.

26 Decision No. 75/2015, The Official Gazette of Romania, Part I, No. 265 of 21 April 2015.
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We have to mention the CCR’s case law concerning the enforcement
of judicial decisions in the field of bonuses/supplements to salaries that had
to be paid to the public servants during 2009-2010. The Court noticed that
the amount of money at stake has a systemic, structural effect on the state’s
budget in the context of the severe economic and financial crisis from that
period and upheld all the laws that prolonged the enforcement of these judi-
cial decisions for a period of 5 years.?”

Finally, by Decision No. 538/2018,% the Court notes that it has developed
an “evolutive case law”, shaping and reshaping in a short time one of its attri-
butions provided by the Constitution, namely the attribution of solving legal
conflict of constitutional nature. Initially, immediately after being established
this attribution of the Court, it observed that the legal conflict of a constitu-
tional nature between public authorities presupposes concrete acts or actions
by which one or more authorities arrogate their powers, attributions or com-
petences, which, according to the Constitution, belong to other public author-
ities, or the omission of some public authorities, consisting in declining com-
petence or refusal to perform certain acts that fall within their obligations.”
But, after 4 years, the same constitutional concept concerns “any conflicting
legal situations whose origin lies directly in the text of the Constitution”.*
That’s why the Constitutional Court considered that it had an evolution in its
case law, reshaping the invisible content of a specific constitutional concept.
This flexibility of interpretation shows that the Court adapted the constitution-
al concept to the constitutional realities with which it was confronted to.

We can observe that when the Court uses notions like “evolutive con-
stitutional concepts” or “evolutive case law”, it adheres to a living law in-
terpretation of the constitutional provisions. Although the Court does not
always point out the causes that determined such a vision in a certain field, it
tries to explain the new realities that have intervened. Moreover, a living law
interpretation is easier to apply for judges because it values the experience
of the present and judges have a better perception of it while an originalist

27 See Decision No. 188/2010, The Official Gazette of Romania, Part I, No. 237 of 14
April 2010, Decision No. 190/2010 The Official Gazette of Romania, Part I, No. 224 of 9
April 2010, Decision No. 712/2010, The Official Gazette of Romania, Part I, No. 416 of 22
June 2010, Decision No. 713/2010, The Official Gazette of Romania, Part I, No. 430 of 28
June 2010, Decision No. 714/2010, The Official Gazette of Romania, Part I, No. 422 of 24
June 2010, Decision No. 823/2010, The Official Gazette of Romania, Part I, No. 611 of 30
August 2010, or Decision No. 1533/2011, The Official Gazette of Romania, Part I, No. 905
of 20 December 2011.

2 Decision No. 538/2018, The Official Gazette of Romania, Part I, No. 1076 of 19
December 2018.

¥ Decision No. 53/2005, The Official Gazette of Romania, Part I, No. 144 of 17 February 2005.
30 Decision No. 901/2009, The Official Gazette of Romania, Part I, No. 503 of 21 July 2009.
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approach needs to be substantiated in respect to the time of the enactment of
the Constitution, requiring prolix legal “archeological” research.

5. CONCLUSIONS

The interpretative method to which a certain constitutional court adheres
can affect either the presumption of constitutionality of the norm under review
or the result of a legal dispute of constitutional nature. The court has to be very
careful when choses certain methods of interpretation of specific constitution-
al concepts and has to be constant in its choice because otherwise it is affect-
ed the coherence of the constitutional system and the legal certainty; once it
has chosen the method of interpretation of a specific constitutional concept, it
cannot change it unless such a change is stringent and justified by totally new
circumstances and only if it motivates the accepted shift. Every court is aware
of the fact that acceptance/change the interpretative method that is in use can
affect the outcome of the constitutional adjudication and, as a consequence,
has to be reluctant to such methodological shifts.

The Constitutional Court of Romania has in principle a living law ap-
proach when it comes about interpretation of the Constitution and its most
important decisions has been delivered in this specific interpretative context,
but it does not exclude the originalist approach. The role of the interpretative
methods is to decode and adapt the normative content of the Constitution in
a manner that guarantees the separation and balance of power, on one hand,
and the fundamental rights — that are always on move, on the other hand. The
Romanian experience proves that there can be a harmonious coexistence be-
tween two opposed methods of constitutional interpretation as long as the ef-
fectiveness of the constitutional review is guaranteed. Moreover, it assures the
necessary conditions for a constitutional court to manifest itself either in an
active or in a bickelian way. But there is enough room to improve the CCR’s
stance in relation to the use of the interpretative methods. The Court’s ap-
proach has to be explicit, consistent, predictable and made within an accepted
and acknowledged legal paradigm. Because an acknowledged and well-struc-
tured paradigm is the starting point for a balanced constitutional adjudication
that leaves behind the so called post-communist constitutional transition that
blatantly follows every step of the Eastern European societies.
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/p benxe Kaponu

ITomohnuk maBHOT cyma — YcTaBHU cyn PymyHumje

OPUTI'MHAJIN3AM, TEKCTYAJIN3AM U )KUBO ITPABO ¥
CYICKOJ ITPAKCH YCTABHOI' CYJA PYMYHUJE

Caorcemax

[IpaBHa HOpMa je MPaBUJIO MOHAIIAKA KOj€ j€ YCTAHOBMIIA WU MPH3HA-
Jla jaBHA BIIACT U YHMja TIPUM]jCHA C€ OCUTYpaBa PaBHOM caBjenthy u, yKoJu-
KO j€ TO HEOIXOIHO, ITyTeM MPHUCHIIC, YITIaBHOM O] cTpaHe apxkase. [Iper-
II0CTaBJba CE JIa je IpaBHa HOPMA y CKJIady ca YCTaBOM T€ jOj ce MPUMHCYje
T3B. IPECYMIIIHja YCTABHOCTH. YCTABHH CYJI OIj€ibYje YCTAaBHOCT MPaBHUX
HOPMH Y OJTHOCY Ha pe)epeHTHH cTaHAap/ Tj. YCTaB, OCHOBHH ITPABHU aKT
npxase. Pesynrar ormjeHe omHOcH ce Ha MOTBphHBame WM Of0AIMBAHC
NPETIOCTABKE YCTABHOCTH IPaBHE HOPME. YCTaB HUje 3aMUIIIJbEH Ka0 HEKH
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aricTPaKTHU MHCTPYMEHT Beh, HalPOTHB, CBAKM YCTAaBHH KOHIIENT Tpebda aa
Oyne neduHUCaH, CTPYKTYPHUCAH U MPUM]CH-CH Y HAIIMOHAITHOM 3aKOHCKOM
oxBupy. Kako 6u rapanTtoBao npumar YcraBa, yCTaBHH CyJl IMa HajBaKHUJU
3aJaTaK: Jia OJ[pe/M 3HAYCHC YCTABHUX HOPMH U JIa YTBPIU HUXOB OJHOC
ca mel)yHapomHUM criopa3yMHuMa Koje je ApKaBa paTudukoBaia. Y BpIICHY
OBOT OJITOBOPHOT 33J1aTKa METOJIC TyMadyermwa YcTaBa Urpajy KJbY4Hy YIIOTY
y TIpoILiecy JIOHOIIeHa npecylaa. MeTojie Koje ce KOpPUCTe MOTY Jia Bajo-
pH3yjy N3BOPHO WIIM aKTYeITHO 3HAYCHE YCTABHE HOPME HJIM MOTY Jia y3MY
y 003Up U MOTUTHYKE, EKOHOMCKE, IPYIITBEHE UK KYITypHE TpeH10Be. 13-
0op oapeleHOr MeTONA WITH MjelIIaBUHE hUX 32 TYMa4YeHhe YCTaBHUX HOPMH
ycioBuhe TaH4YaHy peaxiyjy y IpaBHOM KHBOTY JApkaBe. 1300p je nurame
NpaBHE KyJIType U He MOXe OUTH CMaTpaH HeJ0CJbEIHOMNINY YCTAaBHOT Cy/Ia.

VY CBO0jOj yJ03M 3BaHUYHOI TyMaua YCTaBa YCTaBHHU CyJ MMa IIHPOKO
JUCKPEIMOHO MPaBo Ja oJitydyje o n3dopy meroza. M300p HUje ciryyajaH u
3aBHCH OJ MHOILITBA €JIeMEHaTa KOju Mopajy aa Oyny y MOTIYHOCTH MCH-
TU(PHUKOBaHU. YKOJIMKO HE MOCTOje 030MJBbHM Pasiiosu, cyd He OM cMHO aa
ynotpujeOu ozxpel)eHn MeToJ 3a TyMaueHmhe HEKOT YCTaBHOI KOHLIENTa jep
ofipeheHn MeToa MOKe J1a YTUUE Ha MPETIOCTaBKy HEBUHOCTU HOPME KOja
j€ IpenMeT oljemhHBaka WM Ha MCXOJ MPaBHOT CHOpa yCTaBHE MPUPOIE,
JPYTHM pHjednMa, MOXKE J1a yTHUE Ha TIPaBHY CUT'YPHOCT.

Crora je uJb OBOT pajia Ja aHaJIUu31pa Mpakcy YCTaBHOr cyna PymyHuje
y CMHUCITy METOJIe KOja ce KOPHCTH Yy Tymauemy oapenada. Kao 3akipydak
MOXe ce uctahu Ja ce mpu JOHOIICHY OIyKa yrnoTpeOsbaBajy CBE HaBe-
JIeHe METoJIe, TE JIa je MEeTOo/la )KHUBOT MpaBa OHa Koja ce KOPHCTH y Bojgehum
cllyyajeBHMa TyMauerma YcraBa Pymynuje.

Kibyune pujeun: Yemas; Memoo mymauersa, Opueunanusam, Texcmyanuzam,
JKueo npaso,; Yecmasnu cyo, Yemasua pesusuja sakona;
IIpasnu cnoposu ycmasme npupooe.
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